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ADVERTISEMENT 




Mr. Vesey having now, at the close of the nineteenth 
Volume of his Reports, concluded his valuable labours, 
the Publishers considered that they should render an 
acceptable service to the Profession by a general Index 
to the whole work, digested and arranged in as simple, 
and yet comprehensive a form as possible. They have 
been induced to do this, because they considered that a 
publication extending over so wide a field of legal authority, 
and embracing so considerable a period of time, might be 
deemed incomplete without such an appendage. 

It has been, therefore, the Editor's principal study to 
make his work at once useful by following the arrangement 
pursued in those systems which have been the most ap- 
proved of; upon this plan, and with these motives, the 
Editor submits the present Volume to the Profession. 
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ABATEMENT. 

; 1. By the bankruptcy of the 
plaintifjr, pendino: an account, the 
suit is abated. Williams y. Kinder, 

Vol. IV. 387. 

2. Qu. Whether notwithstanding 
the bankruptcy of the plaintiff at 
law the action may .not proceed, 
the* assignees giving security for the 
co^ts. William v. Kinder y Vol. iv. 

387.' 

3. By the bankruptcy of the 
plaintifi'the suit becomes defective 
if not abated by analogy to law ; 
the assignees ordered to be mad^ 
parties in a limited time, or the bill 
to be dismissed ; whether with costs, 
Sucere. Randall v. Mumford, Vol. 
xviii. 424. 
. 4. Practice of the Court of Ex* 

 

cheouer; holding the bankruptcy 
of tne plaintiff no abatement; and 
therefore dismissing the bill of costs 
for want of prosecution. Ibid. 426. 
5. Upon the bankruptcy of the 
plaintiff in an injunction Dill, the 
assignees to be made parties, pr the 
injunction dissolved. Und. 427* v 
•. 6. Order for transfer and payment 
out of Court, though cause abated 
by death of plaintiff, the right 
heing* clear. Boundell v. Currer, 
Vol! vi. 250. 



ABSOLUTION. 

Writ to absolve a person unlaw- 
fully excommunicated: notice re- 
quired. Boraine's case, Vol. xvi. 
346. . , 



ACCEDAS AD CURIAM- 

See Copyhold/41. 



ACCIDENT. 



Under a contract for sale,, at a 
price to be fixed by an award with- 
in a limited time,, during the lives 
of thepartiesy the death of one is 
not an accident against which the 
Court will relieve. Blundell y. 
Brettarghy Vol. xvii. 241. See 
Account, 8. 



ACCOUNT. 



And see Agent arid Principal,[C]. 
— Fraud, 20. — Interest, [A.J 14. 
— Trustee,[C]. — Partition, 5. 

1. Any creditor may obtaip an 
order for prosecuting a decree for 

B 
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ACCOUNT. 



an account, Creuze v. Hunter, Vol. 
II. 165. 

2. An old accouDt shall not be 
unravelled, though settled upon an 
erroneous principle. Grayw.mmne'- 
thorpe. Vol. iii. 103. 

3. A strong ground necessary to 
set aside settled accounts ; or error, 
to surcharge and falsify. Chambers 
V. Goldwin, Vol. v. 837. 

4. To sustain a bill for an account 
there must be mutual demands. The 
case of dower stands upon its own 
specialties : so the case of a steward. 
Jjinwiddie v. Bailey ^ Vol. vi. 141. 

5. Consequential upon discovery; 
though there may be a proceeding 
at law. Barker v. l)aaV, Vol. vi. 688. 

6. Court has jurisdiction in cases 
of breach of confidence ; though no 
actual fraud upon the policy of the 
law, as in case of a contidential 
steward or agent who is bound to 
account periodically> though not 
called on, and the court will com- 
pel it after a considerable lapse of 
time; so it will direct an inquiry 
as to leases granted by him. Lady 
Ormondv, HtUchimon, Vol. xiii. 47. 

And see Agent and Principal 

(c). 

7. Court will open an account 

between tradesman and customer, 
especially in the case of securities 
obtained from animprovidentyoung 
man; but an ini unction was refused 
when the bills had been settled se- 
veral years by the intervention of a 
le^al agent, and a charge interest 
was supported upon express con- 
tract for it after a certain time. Lord 
Courteney v. Godschall, Vol. ix. 473. 
Stuere, If the usa^e of trade for 
eighteen months credit takes in the 
current year? Ibid. 

8. The simple case of the death 
of the occuplitr will not sustain a 
bill for mesne profits under the head 
of accident. Upon such a bill by 
an infant, the ground is infancy, 



ACCOUNT. 

and the character of the defendant, 
as bailiff or receiver. No such bill 
by an heir, merely as such, unless 
some impediment at law; as pos- 
session of the deeds by the defend- 
ant, terms, &c. The case of the 
dowress has turned upon the dif- 
ficulty arising from her want of in- 
formation and the possession of it 
by the defendant. Pulteney v. War- 
rerij Vol. vi. 89. 

9. In an account against an exe- 
cutrix the master was directed to 
allow items, the vouchers for which 
it should be verified by affidavit were 
impounded in the ecclesiastical 
court. Nielson v. Cordelly Vol. viii. 
146. 

10. Account of rents and profits 
confined to the filing of the bill, 
under special circumstances ; as 
laches by the cestui que trust in not 
asserting his right. Pettiward v. 
Prescotty Vol. vii. 540. 

11. Of rents and profits 

confined to the filing of the bill, filed 
upon grounds of equitable relief 
against a mere adverse possession, 
without fraud, &c. Pulteney y. War- 
ren^ Vol. vi. 93. 

1 2. Of mesne profits, since 

the title accrued, decreed against 
executors, upon the special ground, 
that the plaintiff was prevented from 
recovering in ejectment by a rule of 
the court of law and by an injunc- 
tion, at the instance of the occupier; 
who ultimately failed both at law* 
and in equity. Ptdteney v. Warren, 
Vol. VI. 73. 

13. Ground of the case of mines, 
which is in the nature of trade. 

Case of timber, the account de- 
pends on the jurisdiction for an in- 
junction. 

Case of tithes, on the property 
in them there must be either a dit- 
ficiilty at law to recover, or fraud, 
c6tidealm«nt, &c. Pulteney \. War^ 
ren, Vol. vi. 90. 



ACCUMULATION. 

M. In equity, an account must 
, be taken as it lies^ unless some spe- 
cial case to vary the terms, though 
at law the value would be recovered. 
. Lee V. Alston, Vol. i. 82. 

15. An admission that some tim* 
ber has been wrongfully cut, gives 
a right to an account of that. 

16. To a bill for an account, the 
answer suggested a settled account, 
but it was not proved: held that 
liberty to surcharge and falsify must 
be given. When the bill impeaches 
an account, specific errors must be 
alleged as a ground for surcharging 
and falsifying it. Kinsman v. Barker, 
Vol. XIV. 579. 

17. On a bill for account, the 
defendant cannot, immediately after 
the answer put in^ have a reference 
to the master. Eldridge v. Porter, 
Vol. XIV. 139. 



ACCOUNTANT-GENERAL. 

i. Where money is directed by an 
act of parliament to be paid to the 
Accountant-general, he is bound by 
the act to receive it, and the Court 
will not make an order for that pur- 
pose. Anon. Vol. i. 56. 

2. Under an order to pay interest 
to a single woman, who afterwards 
marries, the Accountant-general 
must have the same evidence that 
the Court would require, viz. af- 
fidavit of the marriage identity, and 
no settlement or agreement altering 
the rights of the party to the prin- 
cipal. Clayton v. Gresham, Vol. x. 
fi88. 

3. So on an order to pay money 
to A. or his representatives, there 
must be proof of the death, as well 
as production of the probate. Ibid. 



ACCUMULATION. 
1. The purpose of accumulation 



ACCUMULATION. S 

is no objection to an executory de- 
vise. Thellmon v. Woodford, Vol. iv. 
317.320. 338. 

2. The rule as to an executory 
devise allowing any number of lives 
in being, a reasonable time for ges- 
tation, and twenty-one years is now 
the clear law. Ibid. 319. Reasons 
for postponing its vesting, 327. 337. 
Slight circumstances are sufficient 
to qualify and restrain general words 
in a win. Ibid. 325. 

Intention of testator not to be set 
aside because it cannot take efifect 
to the full extent, but to work as far 
as it can. Ibid. 325. 

" Heir-male" in a will may be 
words of purchase. Ibid. 326. 

3. Trust for accumulation con- 
trary to 39 and 40 Geo. IlL c. 98. 
is yet good for 21 years. Griffiths 
V. Vere, Vol. ix. 127. 

4. In an executory devise, if the 
limitation go beyond the period al- 
lowed, it is void for the whole, and 
not for the time allowed by law. 
Ibid. 130. 

And if the limitation postpone 
the vesting beyond lives in being, 
and 21 years after, the devise cannot 
be supported, because it may pos- 
sibly vest sooner.^ Ibid. 134. 

5. Direction to accumulate until 
children, not then born, attained 
the age of twenty-one, held good 
for twenty-one years from the death 
of the testator, but void for the ex- 
cess. Longdon v. Sinison, Vol. xii.. 
295. 

6. Legacy to A.forlife,afterwhich 
to her children for maintenance, 
and to be equally divided among 
them on their arriving at the age of 
21. And a legacy to B. on the same 
conditions, on his attaining the age 
of twenty-one, held that B. was en- 
titled to the interest for life only. 
Longdon v. Simson, Vol. xii. 298. 

7. Devise to A. an infant for life 
and his first and other sons in strict 

B2 



4 ADMINISTRATOR. 

settlement ; with remainders for si- 
milar estates. The will further di- 
rected, *' during the minority ot the 
A. family," an accumulation of the 
rents to be laid out in a purchase, 
" until the minor arrives at the full 
age of twenty-five years,** and then 
f* the heir to take full possession of 
this estate/' A. being residuary le- 
gatee, is entitled absolutely to the 
accumulation. Bingley v. Broad- 
heady Vol.viii. 415. 



ADMINISTRATION. 

1 . The Court cannot dispense with 
a prerogative administration. Chall- 
nor V. Murkall, Vol. vi, 1 1 8. 

2. Temporary administration 
granted under statute 38 Geo. III. 
c. 87 ; where the executor went to 
Scotland. It cannot be disputed in 
this court ; though it may at law. 
Though not for a limited time, it is 
for a limited purpose; viz. being 
made defendant to suits in equity. 
The effect of the return of the exe- 
cutor, in this instance (the executor's 
executor), is, that he must be made 
a party in the usual course; and 
then the temporary administrator 
may account, have his costs, and be 
discharged: but the proceedings 
had are not put an end to. Rains- 

ford V. Taynton^ Vol. vii. 460. 

3. During a particular period, 

or till a particular event, determines 
at that period, or on that event : for 
instance, an administration during 
the absence of an executor; and 
the administrator ought in his de- 
claration to aver, that the executor 
is out of the realm. Ibid. Vol. vii. 
467. 



ADVANCEMENT. 

ministrator, entitling him to an in- 
junction against the suit of a cre- 
ditor, qualified by requiring an ac- 
count of the assets, either by the 
answer or affidavit. * Gilpin v. hady^ 
Southampton^ Vol. xviii. 469. 



ADMINISTRATOR. 
And see Executor, joa55m. 
Effect of a decree against ad- 



ADMIRALTY JURISDICTION. 

See Prize. 



ADULTERY. 
See Baron and Feme [F.] 2, 3. 



ADVANCEMENT. 

And see Hotcijpot, passim. Por- 
tions, 16, l7. — Trust-Estate, 
17. 

1. Money laid out by the intes- 
tate on repairs of houses, whigh 
descended to his eldest son, as heir, 
is not an advancement, to be brought 
into hotchpot under the statute ; 
otherwise, if the houses had been 
given to the son in the father's life. 
Smith V. Smith, Vol. v. 721. 

2. Purchase in the name of a wife 
or child ordinarily not a resulting 
trust; being considered an advance- 
men t. Glaister v. Hewer, Vol. v 1 1 1 . 

199. 

3. In cases upon the custom of 
London and York, the effect of ad- 
vancement is only to remove that 
child entirely out of the way, and 
to increase the shares of the others, 
and not to increase the part of the 
estate of which the father would 
otherwise have power to dispose. 
Folks V. Western, Vol. ix. 460. 

4. Share of personal property 
under father's intestacy not con- 
sidered an advancement by him in 
his life. Onslow v. Mitchell, Vol. 
xviii. 494. 



AG£NT. 



Provision by will considered as 
an advancement in the lifetime^ 
494. 



ADVOWSON. 



1. The statute 7 Ann. c. 18. en- 
actingy that the interest of the patron 
of an advowson shall not be dis- 
placed by usurpation is not retro- 
spective. Attorney-General V, Bishop 
()f Litchfield^ Vol. v. 828. 

2. Advowson in gross, assets by 
descent at common law for specialty 
debts. Ripley v. Waterworth, Vol. 
VIII. 447. 



AFFIDAVITS. 
See Practice [B.] 



AGENT AND PRINCIPAL. 

[A.] Powers and liability. 
[B.] Compensation to. 
[C] Accounts. 
[D.] Whrn a trustee. 

And see Executor, [A.] 46, et seq, 
— Vendor andPuRCHASER,[B.] 
55- — Witness, 2. 



[A.] Powers and liability. 

1. Agent may bind his principal 
by his acts within the scope of his 
authority or agreement; but evi- 
dence of his declaration must be 
confined to what constitutes, or is 
the inducement to such agreement. 
FcUrlie v. Hastings, Vol. x. 123. 

2.. A letter written by agent, 
stating the contents of a preexisting 
agreement:, not admissible; but h 



agent. 5 

would be, if itself containing the 
agreement. Ibid. 128. 

Quare, If a receipt given by an 
agent for goods directed to be de- 
livered to him, can be read in evi- 
dence against the principal ? 

3. Under a general power to sell, 
assign, and transfer, an agent can- 
not pledge for his own debt. De 
BouchotU V. Goldsmidj Vol. v. 21 1. 

4. By the civil law, as well as by 
the law of England, if a person is 
acting ea: mandato, those dealing 
with him must look to his authority. 
/A/V/. Vol. V. 213. 

5. Payment to an agent is pay- 
ment to the principal. Thomson v. 
Thomson, Vol. vii. 470. 

6. In general, clerks of auctioneers 
have not authority to sign agree- 
ments, so as to bind their employer's 
principal within the statute of frauds, 
but allowed under circumstances 
shewing assent. Coles v. Trecothick, 
Vol. IX. 235. 

. 7. Qtuere, Whether an auctioneer 
taking, down the names be a suf- 
ficient isigning within the statute.^ 
Coles V. Trecothick, Vol. ix. 249- 

8. An agent need not be author- 
ised in writing. Ibid, 

[B.] Compensation. 

1. An agent, who was to have no 
emolument beyond his salary, de- 
creed to account for profit made by 
a clandestine sale to his principal 
on his own account, massey v. 
Davies, Vol. ii. 317. 

2. Where no agreement had been 
made, and no ratio of compensation 
could be ascertained, the Court dis- 
allowed the claim of the agent for 
extra services. Beaumont v. Botdt- 
bee. Vol. xi. 358. 

[C] Accounts, 
et sup, B. 1 . 

1. Account betifveen principal and 



6 AGENT. 

agent settled from loose papers, the 
agent having kept no regular books. 
After his death, liberty was given to 
surcharge and falsify upon allega- 
tion of errors since discovered. Lord 
Hardwicke v. Vernon^ Vol. iv. 41 1. 

2. On suspicious circumstances 
in the answer a general account was 
decreed against a steward, notwith- 
standing a receipt in full; which 
was allowed only as proof of the 
particular payment, not of a general 
release or discharge on an account 
stated ; though under circumstances 
it might have that effect ; as upon 
proof, that the principal never 
would giv6 any vouchers, and an 
account kept by the steward. Mid" 
dleditch v. Sharlandf VoL v. 87. 

3. Accounts opened, and a ge- 
neral account decreed against an 
agent, who was also tenant to his 
principal, in respect of fraud. The 
cbaractei' of the defendant, as 
agent, accompanying him in his 
situation as tenant, deprives him of 
the benefit of an objection, that 
might be competent to another per- 
son; as the neglect of tht plaintiff 
in not bringing forward the demand 
at an earlier period. Beaumont v. 
Baidtbee, Vol. v. 485. — Affirmed on 
re-hearing. 

4. Bill for a general account lies 
against a solicitor and agent, taking 
a security without a settlement of 
accounts. Detillin v. Gale^ Vol. vii. 
584, 

6. Accounts opened, and a ge- 
neral account decreed, against an 
agent, who was also tenant to his 
principal, in respect of fraud. The 
character of agent accompanying 
him in his situation, as tenant, de- 
prives him of the benefit of an ob- 
jection, that might be competent to 
another person ; as thef laches of the 
plaintiff in not bringing forward the 
demand at an earlier period. Th^ 
d^reie affirmed on a re-h^^riiig. 



AGENT. 

Beaumont v. Boultbee, Vol. Vii. 
599. 

6. Accounts settled between two 
agents without vouchers upon con- 
fidence not to be considered settled 
against their principal, without li- 
berty to surcharge and falsify. Ibid, 
617. — See Prize. 

7. Agentby the desireof his princi- 
pal keeping large sums in his nands, 
for which he was to be responsible 
from time to time, and duly account- 
ing, not liable to interest, even sup- 
posing he employed it. Lord Ched* 
worth V. Edwards, Vol. viii. 48. 

8. A confidential agent, in that 
character bound to keep regular ac- 
counts, having neglected to do so, 
and to preserve vouchers against 
himself, though he had preserved 
those in his own favour, was on the 
ground of gross neglect of duty not 
allowed a charge in respect of bills 
of costs for business done as a soli- 
citor. White V. Lady Lincoln, Vol. 
VIII. 363. 

9. Account against a confidential 
agent, in possession of estates since 
nSO, without giving any accoufit 
to his principal, residing in Irelarid ; 
and inquiries into the circumstances 
of a lease, granted under his direc- 
tion, and in which he took an in- 
terest, and a reversionary lease to 
himself. Lady Ormonds. Hutchinson, 
Vol. XVI. 94. 

[D.] When a trustee. 

1. Agent employed to sell estates 
took them himself under colour of 
a fictitious purchase, and Sold part; 
after his de&th aii inquiry was di- 
rected to ascertain the real value 
accorditig to which his estate was 
to be charged ; the priticipal having 
an option td tak^ What.retnditieu 
Unsold ; and the ageht haviilg 
Fraudulently prevailed on his pritii- 
dbal tb,e±ebttti3 a l^i^.iindier the 



AGENT. 

real value, the agent*s estate was 
charged with the loss arisina: from 
that Lord Hardwicke v. Vernon^ 
VoLiv. 411. 

2. Purchase of a share in a col- 
liery in trust for the agent and ma- 
nager confirmed under particular 
circumstances^ but with reluctance. 
Wren v. Kirton, Vol. viii. 502. 

3. An agent to sell cannot con- 
vert himself into a purchaser unless 
he can make it perfectly clear that 
he furnished his employer with all 
the knowledge which he himself pos- 
sessed. Issue directed whether there 
was a sale to him, or whether his 

J>o8se3sibn was as agent and trustee 
or sale. Lowther v. Lord Lowther, 
Vol. xiii. 95. 

4. Bill to set aside leases, obtained 
by an agent and attorney from his 

{>rincipal, dismissed as to voluntary 
eases; being pure gift; and no 
fraud, misrepresentation, &c. ; with 
costs as to some, intended as a pro- 
vision upon, and inducement to, the 
marriage of the defendant: without 
costs as to others: the relation of 
the parties and the circumstances 
upon general principles of public 
policy and utility justifying inquiry. 
Another lease decreed to be de- 
livered up : the verdict in an issue 
establishing, that a full consideration 
was not paid. Harris v. Treman- 
heere, Vol. xv. 34. 

5. Agent, or bailiff, confounding 
his principalis property with bis 
own, charged with the whole; ex- 
cept what he can prove to be his 
own; and in this instance, the case 
of a breach of the terms, upon which 
.the Court dissolved an injunction, 
the inquiry was directed with costs. 

The Court refused in such a case 
a prospective direction to admit 
books, not legal evidence ; usual in 
a fair case ; as, where from want of 
notice of an adverse claim a strict 
account cannot be given; merely 
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giving liberty to apply upon any 
question of evidence. Lupton v. 
fVhite^ Vol. XV. 432. 

(i. Corresponding with the rule in 
equity to charge an accounting 
party, who has wilfully confounded 
the tuud with bis own property, with 
the whole, throwing upon him the 
discharge, instances at law, where 
the defendant having wilfully pre- 
vented the plaintiff's proving the 
real value of his property, damages 
to the utmost value the article could 
bear were given : whether that should 
have been carried far beyond the 
possible value, quare. Ibid. 439. 



A. 

b; 

[C] 



AGREEMENT. 

Parol. 
In writing. 
Remedies to enforce. 
[D.] Where not enforced. 

See Co N TR A CT, passim : Le a s b 1 2, 
etseq: Specific Performance, 
passim: Vendor and Pur- 
chaser, [A.] 25, e/«ej; Plead- 
ing, 13. 



[A.] Parol. 

1. Parol agreement for a settle^ 
ment cannot be sued upon after-* 
wards on ground of part perform- 
ance; but no case of a settlement 
reciting an agreement before mar- 
riage is within the statute. Dundas 
undaSf Vol. i. IQC). 



V. 



2. A parol agreement may be 
discharged by parol. Gibbons v. 
Caunt, Vol. iv. 848. 

3. Rule as to enforcing agree-* 
ments. Ibid. 849. 

4i. Upon a bill for specific per<^ 
formance of a parol agreemeat 
within the statute, the defendant, 
though admitting the agreement by 
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AGREEMENT. 



his answer^ inay^ if he insists upon 
the statute, have the benefit of it at 
the hearing. Per Lord Loughbo- 
tough^ Cooth V. Jackson, Vol. vi. 17. 

Qiuere, whether bonds of arbitra- 
tion are sufficient to take the case of 
an agreement out of the statute of 
frauds. Ibid. 

A specific performance of a parol 
agreement cannot be decreed 
though the agreement is admitted 
by the answer, if the defendant in- 
sists upon the statute; if he does 
not, he must be taken to renounce 
the benefit of it. Per Lord £ldon. 
Ibid. 37. 

In equity, the denial of a parol 
agreement within the statute is con- 
clusive. Ibid. 39. 

Upon a parol agreement for a 
compromise and division of the 
estate by arbitration, acts done by 
the arbitrator cannot be considered 
as acts of part performance to sus- 
tain the agreement. Ibid» 41. 

5. An agreement signed by one 
party only good to charge him 
within the statute of frauds. Seton 
V. Slade^ Vol.vii. 265. 

6. Payment of the auction duty 
ii not a part-performance taking an 
agreement out of the statute of 
frauds. Buckmaster v. Harrop, Vol. 
VII. 341. Vol. XIII. 456. 

7. The ground of the doctrine of 
part-performance is fraud. Buck- 
master V. Harrop, Vol. vii. 341. 

8. Whether the answer admitting 
possession taken under the agree- 
ment, takes the case out of the sta- 
tute of frauds, where it is not clear, 
what the agreement was, quare. 
The court endeavours to collect 
what are the terms, Boardman v. 
Mostyn, Vol. vi. 470. 

9. An agreement in writing may 
be dissolved by parol. Coles v. Tre- 
cothicki Vol. IX. 250. 

10. Though the agreement be not 
signed, yet if a letter contains all 
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the terms, 8cc. so that by the con- 
tents it can be connected and identi- 
fied with the agreement, that letter 
is a writing signed, and satisfies the 
statute. Ibid. 

[B.] In writing. 

1. Where the only evidence of 
an agreement for a marriage por- 
tion, was a letter written previous 
to the marriage, leaving it entirely 
in his own discretion ; and a letter 
written subsequently authorising the 
husband to draw for the interest as 
for a bond which was never exe- 
cuted, and without reference to any 
promise before the marriage, held 
that the former could not avail to 
establish a debt against his estate, 
as not amounting to an absolute 
agreement, and the latter, no pro- 
mise being shewn previous to the 
marriage, was a mere nudumpactum. 
Quaere whether a previous promise 
and a subsequent written recog- 
nition would be sufficient within 
the statute of frauds. Randall v. 
Morgan, Vol. xii. 67. 

2. Agreement, construction of an 
inaccurate letter, the basis of a set- 
tlement. Luders v. Anstey, Vol. v. 213, 

3. A bill alleging a written agree- 
ment may be sustained by evidence 
of a parol agreement. Spurrier v. 
Fitzgerald, Vol. vi. 548. 

4. Parol evidence admissible in 
opposition to a specific performance 
of a written agreement,upon grounds 
of mistake or surprise as well as of 
fraud: and bill dismissed. Another 
bill corrected according to the same 
evidence, contradicted by the an- 
swer, was also dismissed. Marquis 
ofTownshend v. Stangroom, Vol. vi, 
328. 

The rule that a written agreement 
within the statute cannot be varied 
by parol, does not affect a subse- 
quent distinct and collateral agrees 
ment. Ibid. 337. 
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5. Though a defendant, resisting 
a specific performance may go into 
parol evidence, that by fraud tlicf 
written agreement does not express 
the real terms^a plaintiff cannot for 
the purpose of obtaining a specific 
performance with a variation. fVool- 
lam V. Hearn, Vol. vii. 21 1. 

6. By the rule of law, independ- 
ent of the statute of frauds^ parol 
evidence cannot be received to con- 
tradict a written agreement. Ibid. 
Vol. VII. £18. 

[C] Remedy to enforce. 
And see supra [A.] 3. 

1. Discretion in the court to de- 
cree specific performance of an 
agreement for a purchase^ or to 
leave it at law; therefore a pur- 
chaser will not be compelled to take 
a doubtful title. Cooper v, DennCj 
Vol. I. 565. 

2. Agreements for sale of an estate, 
especially if by auction, depend on 
the bona Jides of the transaction ; 
therefore trifling errors in the de- 
scription are not material. Calcraft 
v. Roebuck, Vol. i. 221. 

3. The same construction at law 
and in equity upon the statute of 
frauds, and part-performance of a 
parol agreement takes it out of the 
statute. Ibid. Vol. 1. 333. 

4. A. agreed to sell goods to B. 
to be accounted for in part of a debt 
to B. ; C. with notice agreed to sell 
the goods as factor ; not allowed to 
retain for a debt to him from A. 
Weymouth v. Boyer, Vol. i. 4l6. 

5. Property in a cargo transferred 
by bill of sale signed by vendor and 
vendee: but by a new agreement 
signed by. them before they parted, 
that it shall be sold and accounted 
for by the factor for vendor, it is 
reduced to agreement, and therefore 
remedy in equity. Weymouth v. 
Boyer, Vol. i. 416. 
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6. Agreement concerning anv 
/Subject, though in form personal, 
raises a trust in equity against the 
party himself, volunteers, and claim- 
ants with notice under him ; except 
where the effect would be to restore 
the power of violating it, as where 
tenant in tail has suffered a recovery 
contrary to his covenant. Ibia, 
478. 

7. Contract for the sale of houses, 
which from defects in the title could 
not be completed on the day. Treaty 
proceeded upon proposal to waive 
the objection on certain terms. The 
houses being burnt before convey- 
ance, the purchaser is bound, if he 
accepted the title, and the circum- 
stance, that the vendor suffered the 
insurance to expire at the day, on 
which the contract was originally 
to have been completed, without 
notice, makes no difference. A re- 
ference to the master was therefore 
directed to inquire, whether the pro- 
posal was accepted, or acquiesced 
in, on behalf of the purchaser. 
Paine v. Metier, Vol. vi. 3+9. 

8. A legatee having taken a mort- 
gage in part payment, subject to an 
agreement for payment out of the 
other assets and a resumption of the 
morteage, was held entitled to the 
beneht of that agreement ; account- 
ing for the difference of interest. 
Sitzoell V. Bernard, Vol. vi. 520. 

9. After answer admitting an 
agreement, and submitting to per- 
form it, the bill being amended as 
to other circumstances, the defend- 
ant was not permitted to take ad- 
vantage of the statute jof frauds by 
the answer to the amended bill; 
and a specific performance was de- 
creed. Spurrier v. Fitzgerald, Vol. 
VI. ibid, 

10. An undertaking to do some- 
thing, if the will is not changed, is 
binding. Bym v. Godfrey, Vol. 
IV. 10. • ' 
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[D.] Whebe not BNFOBCED* 

1. Apothecary gave his patient 
fifty guineas to receive five hundred 
or an annuity of a hundred, if he 
should survive a year, which he did : 
bill against executors dismissed, as 
plaintiff could not succeed at law; 
but without costs, on account of 
the money Hclually advanced, which 
must have been repaid upon a bill 
to set aside the affreeroent. Priestly 
V. Wilkinson t Vol. i. 214. 

^ Specific performance of an 
agreement to build may be decreed, 
if suflSciently certain : but a general 
covenant to lay out a certain sum 
in a building of a certain value can- 
not be so executed. Mosely v. Vvr- 
gin^ Vol. III. 184. 

3. Testator by codicil, in 1776, 
reciting that he had devised his real 
estate by Jiis last will, dated 25th 
^jovember, 1752, charged his real 
estates with his debts and legacies 
given by the codicil, and appointed 
executors. The bill was by devisees 
of the real estate under another will 
of 1756, one of whom was a legatee 
in the codicil, stating that the will 
of 1756 was executed in pursuance 
of an agreement to make mutual 
will« ; that the testator by the death 
of the other party was bound, if not 
in law, in honour, and did not mean 
to revoke the will of 1756 and re- 
vive that of 1752 ; and praying that 
the will of 1756, and the codicil, 
might be established; the trusts 
carried into execution, and the le- 

Sicy paid: upon an issue directed, 
e will of 1752 was established; 
evidence of mistake rejected on far- 
ther directions ; the plaintiffs relied 
on the agreement, and offered evi- 
dence in support of it; the bill was 
dismissed, the Chancellor being of 
opinion that the relief sought was 
inconsistent with the frame of the 
bill| and therefore could not be. given 
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under the general prayer ; that the 
evidence ought not to be received ; 
and that, upon the evidence, the 
agreement was uncertain and unfair, 
and therefore not to be executed. 
Lord Walpole v. Lord Orford, Vol. 
111.402. 

4. Under a proviso in a lease to 
deliver possession, if the premises 
should be wanted for building, a 
demand on the ground of hav-ins 
entered into a treaty is not suf- 
ficient ; otherwise, if an agreemeitt 
was alleged. Russell v. Coggins, Vol. 
VIII.. 34. 

5. Decree for specific perform- 
ance of an agreement to grant a 
lease, of which only one part was 
signed b}* the plaintiff, was found 
in the possession of the defendant, 
upon the circumstances ; possession, 
drafts prepared and approved, and 
the execution deferred only till re- 
pairs completed. An extension of 
the term according to a variation of 
the agreement, also, in writing, was 
refused on the ground of want of 
consideration. Mobson v. . Collins^ 
Vol. VII. 130. 

6. Specific performance of a writ- 
ten agreement with a variation by 
writing; not with a variation by 
parol. Ibid. Vol. vii. 133. 

7. Bond by a father to secure an 
annuity to his son, until he should 
be in possession of a living of a 
certain value ; and an agreement of 
the same date, reciting the bond, 
declaring that the son would forth* 
with enter into holy orders, and ac- 
cept such living; the Lord Chan- 
cellor expressed a strong opinion, 
that, upon grounds of public policy, 
by the effect of the agreement the 
transaction was illegal; but the de* 
cision was iif>on the ground that 
the son had not complied with the 
Condition ; having received the an« 
unity nine years, and being still only 
in deacon's orders, and tfiat the aiw 
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nuity was determinable by the father 
or his representatives. Lord Kir^ 
cudbright v. Lady KirctidJbrigM, Vol. 

YIII. 51. 

8. Bill for specific performance of 
an agreement, originating in com- 
munications by the commissioners, 
who took the depositions in a cause, 
and by the witnesses, to the defend- 
ant as to the nature and effect of 
the evidence. Though the plaintiff 
was not implicated in the transac- 
tion, bill was dismissed on grounds 
of public policy. Cooth v. Jackson, 
Vol. VI. 12. 

9. Though a person may agree to 
sell at a price to be fixed by arbi- 
tration, and the award can be im- 
peached only upon the grounds af- 
fecting alt awards, as fraud or gross 
mistake, yet upon such an agree- 
ment, where some of the parties to 
be bound were married women, of 
whom also one had not executed, 
the Codrt refused a specific per- 
formance; and dismissed the bill; 
leaving the plaintiff to law. Emery 
V. Wase, Vol. v. 846. 
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And see Assurance, 2: Bank- 
rupt, [H*] 9. 

1. Legacy to a married woman, 
subject of a foreign state, paid to 
the husband, to whom it would, by 
the law of that country,, belong. 
Campbell v. French^ Vol. iii. 323. 

2. Residence of a British subject 
in an enemy^s country, for the pur- 
pose of a trade licensed by the go- 
vernment of this country, not a dis- 
ability to sue, or take out, a com- 
mission of bankruptcy. Eos parte 
Bagleholef Vol. xviii. %25, 

. Si Cojnmerce by ii person resident 
ia an enemy's country,- as represent- 



ative of the Crown of this country, 
illegal, and the subject of prize, 
however beneficial to this country, 
unless authorized by license. Ibid, 
528. 
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See Pleading, 57: Practice, 
[D.]: [E.] e.etseq. 



ANNUITY. 



And see Bankrupt, [K.] 63: Mis- 
take, 3: Vendor and Pur- 
chaser, [A.] 29, 30. 

1 . Devisee for life of a rent-charge 
out of an estate devised in strict 
settlement assigned it to creditors as 
a collateral security. Tenant for 
life, wiih intent to redeem it tor the 
annuitant, gave bonds to the cre- 
ditors on condition of giving up their 
securities to annuitant to be can- 
celled. Executors of obligor paid 
all the bonds but one, which they 
disputed, because though delivered 
by obligor to a third person for 
creditor, when he should agree, it 
was not accepted till after death of 
obligor. This bond Was recovered 
upon atlaw^ Annuitant entitled as 
against the executors to the annuity 
disencumbered, but not to arrears • 
incurred in liFe of obligor; and as 
against tenant of the estate to ar« 
rears since the death of obligor, but 
future payments left to agreement, 
as heir at law of devisor of the an- 
nuity not being party, execution of 
the trusts of the will could not be 
decreed. Graham v. Graham, Vol. i* 
272, 

2. Intei^st of arrears of annuity 
in bar of dower refused. Tew v* E. 
ofWinteHoth Vol* i. 451, 



12 ANNUITY. 

. For such interest some contract 
for interest upon forbearance is ne- 
cessary; compassion, poverty, or 
that she borrowed money, are not 
sufficient. Ibid. 

3. Deed reciting an agreement 
for sale of a life interest in stock ; a 
memoriul being registered under an- 
nuity act, and there being a cove- 
nant to pay any deficiency beyond 
the produce to the extent of the an- 
n,uai sum specified, and an appor^ 
tionment in case of dealh^ held an 
annuity and not a sale. Deeds to 
secure annuities are within the act, 
as well as deeds granting them. 
Where the assignment was of stock 
in trust to pay two annuities of fifty 
pounds each, to different persons, 
for separate, considerations of four 
hundred pounds each, the memorial 
was of oaq annuity of one hundred 
pounds to the trustee in trust, to 
pay each fifty pounds in considera- 
tion of five hundred pounds, and 
omitted a contingent interest, held 
insufficient, as not containing a 
true description of the annuities, nor 
stating all the interests. Hood v. 
Burltoriy Vol. ii. 29. 

4. Annuities void, the real amount, 
consideration, and mode of payment 
not being truly stated in the memo- 
rial, and bond and warrant of attor- 
ney being only mentioned generally, 
without dates or names of parties. 
All the instruments form but one 
assurance, and, if the memorial be 
defective as to one, that vitiates the 
whole. D. qf Bolton v. Williams, 
Vol II. 138. 

5. An assignment is within the act, 
and, if void, the assignee cannot 
stand in the place of the original 
grantee, whom he has paid ; nor 
will the Court direct an assignment, 
if the twenty days for enrolling the 
memorial have elapsed. Ibid. 

6. On bill of interpleader by the 
owner of an estate against the grantor 
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of a rent-charge upon it, assigned 
to secure an annuity, and the an- 
nuitant; the annuity being void, the 
arrears of the rent-charge, in Court, 
were paid to the original grantee, 
and the annuitant held not entitled 
to have the consideration repaid out 
of that fund, there being only a* ge- 
neral debt at law, and no heir. Ibid.. 

7. Courts of law, which will enter 
into the validity of the warrant of 
attorney, or judgment on motion 
under the Annuity Act, will only set 
them aside, but cannot order the 
bond to be delivered up. Ibid, 154. 

8. The word " such," in the first § 
of the act, means every deed, &c. 
by which an annuity is granted, and 
does not refer merely to the instru- 
ment defectively stated in the me- 
morial. Ibid. 154. 

9. Expense of conveyance falls on 
the purchaser, if no particular sti- 
pulation. Ibid. 

10. Account of arrears of an an- 
nuity decreed against a purchaser 
with notice; the length of time not 
being sufficient to raise a presump- 
tion of satisfaction. Wi/nn v. Wil^ 
liamSy Vol. v. 130. 

11 . The act with respect to annuities 
subsisting at that time only restrains 
the action till its provisions are com- 
plied with; not limiting the time; 
and does not, as in the case of sub- 
sequent annuities, make the security 
void. In the former case, therefore, 
the bond being by accident lost, the 
annuitant was admitted a creditor 
for the arrears of the annuit}', the 
real debt in equity. Totdmins. Price, 
Vol. V. 'ZS5. 

12. No execution for the penalty 
of a bond securing an annuity; but 
only toties quoties for the accruing 
payments. Ibid. 239. 

13. Arrears of an annuity secured 
by bond not allowed beyond the pe- 
nalty. Mackworth v. Thomas, Vol. v. 
329. . 
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. 14. An annuity secured by a bond 
and a term for years being void, the 
memorial not taking notice of the 
terra, and the clause of redemption, 
and stating the payment of the con- 
sideration in money, though it was 
paid by draft, a general account was 
decreed of the consideration with 
interest and costs, and of all money 
received under the annuity; the ba- 
lance to be paid to the defendant (if 
any), the securities delivered up, and 
a conveyance. Byne v. Vivian, Vol. 
V. 604. 

15. Where an annuity is set aside, 
and an action brought for the mo- 
ney, an account is always taken of 
all money received under the an- 
nuity, tbid. 608. 

16. Bill to set aside an annuity, 
secured by a term for years and a 
bond, upon objections to the memo- 
rial for not containing a clause of 
redemption, for not staling the con- 
sideration truly, and other defects. 
The defendant admitting he had re- 
ceived more than was due to him 
for principal and interest, the se- 
curities were decreed to be delivered 
up to be cancelled, Byne \. Pottery 
Vol. V. 609. 

17. Annuity void, the memorial 
not containing the clause of redemp- 
tion, not statmg the consideration 
trulyj and being otherwise defective, 
was set aside by the decree; but the 
plaintiff having failed in two appli- 
cations to the Court of King's Bench 
upon some of the objections, and 
having in the interval been a party to 
the assignment to the defendant, the 
account was confined to the filing 
of the bill. The defendant was held 
entitled to the original considera- 
tion, though exceeding the sunxpaid 
on the assignment. Bromley v. HoU 
land, Voh V, 610. 

18. The refusal of a summary ap- 
plication to s^t aaid^ an annuity is 
no objection to the same ground 
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being taken again upon an attempt 
to enforce it. Bromley v. Holland, 
Vol. V. 617. And see infra^ 30. 

19. An annuity being void, the 
memorial not containing a clause of 
repurchase, grantee was not allowed 
in the account premiums of insur- 
ance of the grantor^s life and costs 
incurred in supporting the annuity. 
Ea: parte Shaw, Vol. v. 620. 

20. Annuity secured by bond and 
a trust of rents and dividends being 
void, memorial omitting a clause of 
redemption, the trust, and stating 
the consideration untruly; general 
account decreed of purchase-money 
from the actual payment which was 
subsequent to the date of the deeds, 
and of the premiums paid by grantee 
for insuring; the grantor's life, and an 
account of all sums received under 
the annuity with interest respect- 
ively ; on payment of balance and 
costs by the. plaintiff securities to be 
delivered up, &c. the bill offering to 
pay principal and interest, and other 
fair demands. A letter from the 
grantor, written prior to the grant, 
during the negotiation between the 
parties, was admitted in evidence, 
but only to show that he had then 
proposed the insurance of his life as 
a reasonable term. Hoffman y. Cooke, 
Vol. V. 623. 

21. Courts of law have no au- 
thority to order instruments void 
under the Anniiity Act to be de- 
livered up, farther than the act ex- 
pressly ,e:ives it. Bromley v. Holland, 
Vol. VII. 18. 

22. Annuity void under the act; 
at law the balance of the considera- 
tion may be recovered,' deducting 
the .paymeqts under the annuity. 
Ibid. Vol. VII. 23. 

23. Annuity void under the act: 
upon an account of the considera- 
tion and the payments under the 
annuity, if the ba.lance is against 
the grantee, it has been deciaed in 
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equity, that it cannot be rcicovered^ 
Ibid Vol. VII. 24. 

24-. Disiinciion between an an- 
nuity and a legacy; the former 
commences from the death; and 
the first payment is due at the ;end 
of the year: a legacy, generally, 
does not begin to cany interest till 
the end of the year. - Gibson v. Bottf 
Vol, VII. S6. 

9,5. An annuitant falls under the 

Seneral chai-aeter of legatee, unless 
istinguished by the testator ; en- 
titled therefore under a residuary 
bequest in favour of legatees. Sibl^ 
V. Perrtfy Vol vii, 522, 

£6. An annuity cannot beset aside 
upon mere inadequacy of price ; 
which can be applied only as evi- 
dence of fraud. The notion of a 
market-price, ascertained in the 
usual way upon the principle of cal- 
culation sX an insurance xxf&ce, is 
not a just criterion of the value. 
Thei3efore a bill to set aside an an- 
nuity,thecircumsta»ces not amount- 
ing to fraud, was dismissed with 
costs. JLcnio V. JSarchardf VoL viu. 
133. 

21' Jurisdiction in equity to set 
aside am ati^nuity upon legal objec- 
tions. Ibid. Nm. VIII. 1^5. 

,St^. W here «UELannuity is set aside, 
the purchase - money may be re- 
covered at law. Ibid, Vol. viii. 
136. 

£9* Stock vested in trustees to the 
uses of tlie settlement. An annuity 
granted by the husband out of the 
dividends, to which he was entitled 
for life, the trustees giving a power 
of attorney to rec^ve the dividends, 
and covenanting not to revoke it, 
and to execute any other, &.e. re- 
quires a memorial; not being an 
actual transfer within tlie e^ffhth 
section of the annuity act. The 
annuity set aside upon objections to 
the memorial ; particularly in not 
stating the covenant by the trus- 
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tees. As to the objection to pay- 
ment by a draft on a banker, jtAcvr^y 
Distinction, whether the draft is 
drawn by the party or a third per- 
son. Mo costs: the grantor not 
taking the objection, till the con- 
sideration was repaid, and the ' 
chance turned against him. Dcg^ 
V. Atkinson^ Vol. yiii. 577. 

30. Upon the plaintiff's appeal 
from the decree at the RaUSf the de- 
cree was reversed ; and an account 
was directed of the consideration 
paid by the original grantee of thi^ 
annuity, with interest at ^percent.; 
and of the payments of the annuity 
to the grantee or any persons claim-* 
ing under him by assignment or 
otherwise : to be applied in dis- 
charge of the interest and principal 
of the consideration; and if the con^ 
sideration with interest shall appear 
tiilly repaid, or, if not, npon pay- 
ment by the plaintiff of what shall be 
remaining due from him, the se- 
corities to be delivered up, &c. 
without costs : the Lord Chancellor's 
opinion being in favour of the juris- 
diction; that the principle of the 
relief is not redemption, but the in- 
validity of the grant; and that the 
assignee, unless under special cir- 
cumstances, is in the situation of 
the grantee. Bromley v. Holland^ 
Vol. VII. 3; and Vol. V. GlO.flwpr. 18. 

31. Bill to set aside ^vn annuity 
dismissed, objections not prevailing, 
1st, that the consideration was not 
paid at the execution of the deeds, 
though so stated, it appearing that 
they were sent into Wales to be 
executed by the surety before the 
money paid to the prindpal, who 
lived in London. 2d, That part of 
the ooosideration was returned, it 
being only paid to the attorney for 
the expense of preparing the deeds, 
and not suggested that any part got 
back to the purchaser. 3dly, That 
the deed untruly stated by whom the 
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coosideration was paid) it appearing 

^0 have been paid by an agent. 
Payment by an agent is payment 
by the principal. Philips v. Craw^ 
,/crrf, Vol. IX. 214. 

Upon appeal to the Chancellor^ 
the bill also dismissed. Vol. xiii. 
-475. 

32. Annuity granted by a Jeme 
€(werte, charged upon her separate 
^tate, being void under the annuity 
act, for want of the insertion in 
the memorial of the clause of re- 
demption^ held that the considera- 
tion could not be recovered out of 
her separate estate, although it ap- 
peared that part of it was applied in 
payment of nnes upon the admission 
of her trustee to copyholds. Jones 
V. Harrisy Vol. ix. 486. 

Q^cere as to where Vifeme caoerte, 
with separate property, with power 
to charge, does not execute the 
charge, eo modOj as prescribed by 
the instrument, if the proposition 
that she shall be taken to intend to 
charge such property, in respect of 
which only the court of equity could 
give execution f Ibid. 497. 

Semble the effect of the decisions, 
that the consideration of a void an- 
nuity may be recovered back with 
interest, is, instead of the protection 
intended by the act, to increase the 
evil. Ibid.. 4:96. 

33. Court ordered an annuity, 
charged on real in aid of the per 
sonal estate to be paid out of a tund 
in Court, and the annuitant having 
died between Lady and Midsummer 
Day, to be paid up to the quarter 
ending Lady Day. Webb v. Lord 
Shqftesbun/fVo\. xi. 36t. 

34. Semble, on the sale of an an- 
nuity by the grantee, he must make 
Out the title of the giantor. Sad- 
diffe V. Warrington, Vol. xii. 326. 

35. Effect of lapse of time in cases 
of annuity, where it may be an'an- 
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8wer to the application. Morse v. 
Boyal, Ibid. 378. 

36. An agreement for an annuity 
is not within the annuity act, and 
execution of such an agreement 
decreed against executors. Nield v. 
Smithj Vol. XIV. 491. 

37. What is the debt, and how 
to be ascertained, upon an annuity 
bond, forfeited at the time of the 
grantor^s discharge by an act of in* 
solvency, Quare. Ibid. 374. 

33. Jurisdiction of a court of 
equity upon objections to the me- 
morial of an annuity. Dupuis v« 
Edwards, Vol. xviii. 358. 

Annuity secured on dividends of 
stock, standing in trust, among other 
things, for the grantor for life, not 
within the exception in the annuity 
act. Ibid. 353. 

Omission in the memorial of an 
annuity under the stat. 1^ Geo. 3. 
c. 26. (repealed by 53 Geo. 3. c. 1 4 1 .) 
of a proviso for stay of execution 
under a judgment, one of the ae* 
curiiies, until twenty days after de» 
fault, was fatal. Ibid. 358. 

Mot necessary under th-e statute 
17 Geo. 3. c. l£6. to insert in the me- 
morial of an annuity a covenant for 
payment, or any particular remedy^ 
except as creating a trust within the 
act ; and as to i he necessity of stating 
the trusts, Ctu^ere, Ibid. 358. 

39* Decree on setting aside an 
annaity, for want of -a memorial re*>^ 
gistered, an account of the .coniN«» 
deration, with interest and costs,^and 
»f all the annual payments: the>ba'» 
lance on either side to be paid ; the 
securities delivered up; and recon* 
veyance. Holbrook v. Sharpey^ 
Vol. XIX. 131. 

40. Annuity,^ part of the pice of 
an estate, for the Irfe of tlie grantee, 
aged tliirty^two, taken at an under* 
value,- from his state of health, then 
not insurable, but afterwards, re* 
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Stored, and secured on bond and 
judgment. The value to be proved 
on the bankruptcy of the grantor 
two years afterwards, is, under the 
peculiar circumstances, not the 
market-price ; nor the price paid 
originally, with the variation occa- 
sioned by the lapse of time (since 
established as the general rule, Eoc 
parte Whitehead, 1 Mer. 10. 127;) 
but the actual value at the bank- 
ruptcy, with reference to the gran- 
tee's age and improved health, the 
price paid, and the enjoyment, as 
evidence of the value, not simply 
reducing it by the payments made: 
the contract involving a contingent 
risk with reference to the grantee's 
health, which might have turned 
entirely against him. Ex parte 
Thistlewood, Ibid. 236. 

41. Originally under proof in 
bankruptcy upon the penalty of a 
bond, securing an annuity forfeited, 
the annuity itself was received, if 
assets sufficient. The modern course 
to prove the value of the annuity as 
a debt, for convenience of distribu- 
tion. Ibid, 246. 

42. Distinction, before the stat. 
49 Geo. 3. c. 121. § 17. authorising 
proof in bankruptcy of annuities 
generally between covenant^ under 
which arrears only could have been 
proved, and a bond, under which, if 
forfeited before the bankruptcy, the 
value also might have been proved. 
Ibid. 249. 

43. Valuation of annuities, in the 
distribution of assets, subject to 
abatement as legacies. Ibid. 250. 

44. Fifteen years' purchase the 
market-price of an annuity for the 
grantee^s life; much less for the 
grantor's. Ibid. 251. 

45. Fifteen years' purchase the 
ordinary price of an annuity for the 
grantee's life aged thirty-two. Ibid. 
253. 
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46. Ground of the ordinary prac- 
tice in valuing an annuitj' for the 
purpose of the distribution of assets 
or paying the legacy duty. Ex 
parte Thistlewood, Vol. xix. 254. 

47. Stipulated price for redemp- 
tion of an annuity not the criterion 
of the value to be proved in bank- 
ruptcy. Ibid. 255. 

48. Grant of annuity voidable by 
relation for want of enrolment. Ibid, 

And see Assets, 18. — Bankrupt 
[K]. — Baron and Feme [CI, 
11. — Fraud, 34. 
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And see Evidence [F].— Infant, 
22. — Pleading, 0,7. — 'Practice 
[C.]:[r. 

1. The answer of an administra- 
tor to a creditor's bill, stating, that 
he believes the debt is due, whether 
that is sufficient foundation for a 
decree, Qtuere, Hilly. Binney, Vol. 
VI. 738. 

2. General denial not enough: 
there must be an answer to the sift- 
ing inquiries upon the general ques- 
tion. Ibid, 792. 

3. An insufficient answer is no 
answer. Gregor v. Lord Arundel, 
Vol. viii. 88. 

4. In a suit for an account an an- 
swer going no farther than to enable 
the plaintiff to go into the Master's 
office is not sufficient. He is en- 
titled to the fullest information the 
defendants can give by the answer, 
not by long schedules, in an op- 
pressive manner, but giving the best 
account they can ; stating, that it is 
so ; referring to books, &c. so as to 
make them part of the answer ; and 
giving.the fullest opportunity of in- 
spection. White V. Williams, Vol. 
viii. 193. 
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5. Where an answer is required 
as evidence upon a trial, the Court, 
except in a criminal case, does not 
permit the record itself to go, but 
an office copy ; unless proof of the 
signature is necessary. JNot granted, 
where the action is by a stranger 
unconnected with the suit in equity. 
Jervis v. WhitCy Vol. viii. 313. 

6. Further eicplanatory answer by 
leave of the CJourt. Kobimon v. 
Scotney, Vol. xix. 584. 

7. Supplemental answer, substi- 
tuted lately for liberty to amend an 
answer, permitted with great cau- 
tion, only on some strong ground 
of justice, as fraud; not on ncgli- 
|;ence, unless the party was led into 
it; requiring a precise statement of 
what is to be put on the record. 
Curling V. Marquis Tomiskend, Vol. 
XIX. 628. 

8. Answer without oath or at- 
testation of honour regarded for the 
purposes of civil justice, as if with 
that sanction. Ibid. 

9. Ground of the modem practice, 
permittidg a supplemental answer 
instead of the old practice to amend. 
Ibid. 681. 
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1. Where an appeal is abated in 
the House of Lords, the order to 
revive is obtained of course; and 
there is no fresh summons. Byne v. 
Fottevj Vol. V. 305. 

2. Appeal to the Chancellor of the 
Duchy of Lancaster from a decree 
of the Vice-Chancellor, dismissing 
the bill, a£Srmed by him on a re- 
hearing on the petition of the 
plain tiE Omerod v. Hardman, Vol. 
V. 722. 

3. Order of the House of Lords, 
that proceedings under a decree of a 
court of equity shall not be staid by 
an appealyumess by special order 
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upon application to the House or to 
the Court. Huguenin v. Bazeley^ 
Vol. XV. 180. 

4. An appeal to the House of 
Lords does not stay proceedings in 
the Court of Chancery, Warden, &c. 
St. FavTs V. Morris, Vol. ix. 3lfi. 

5. Motion to withdraw a petition 
of ^appeal from the Rolls with con- 
sent, allowed. Thomson v. Thomson, 
Vol. X. 30. 

6. An appeal does not stay pro* 
ceedings; but upon a special ground, 
where the decree was for a specific 
performance, the Master was di- 
rected to settle the conveyance, sus- 
pending only the execution. G*aynn 
y. Letnoridge, Vol. xiv. S88. 

7. An appeal from the Rolls is, in 
truth, only a rehearing, and there- 
fore new evidence may be intro- 
duced. Buckmaster v. Jnarrop^ Vol. 
xiii. 458: 

8. Execution of a decree not staid 
by an appeal, without a special order. 
Willan V. Willan, Vol. xvi. 89. 

The costs, upon application, fol- 
low' the judgment^ if unfavourable. 
Ibid. 216. 

9* Plaintiff appealing from a de- 
cree dismissing the bill, entitled to 
the usual order for the production 
and inspection of deeds. Church y^ 
Bardayi Vol. xvi. 435. 

10, 1)ecree generally, not staid by 
an appeal; upon special applica- 
tion, if unsuccessful, with costs. 
Waldo V. Caley^ xvi. 209. 

1 1. The Court refused to suspend 
the execution of a decree obtained 
by a mortgagee, ^ until six months 
after hearing an appeal ; but gave 
six months, on bringing the money 
into Court, consenting to a receiver, 
and paying interests and costs, on 
plaintiff's undertaking to repay, 
^f the decree should be reversed. 
Monkhouse v. Corporation of Bedford^ 
Vol. XVII. 380. 

Abuse of the right.of appeal pre- 

C 
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Tented, not only by costs, but also 
by requiring the signature of coun- 
sel. Ibid. 381. 

12. Decree not suspended by an 
appeal without a special ground^ 
ths subject of discretion. A legacy 
therefore paid out of Court upon 
security notwithstanding an appeal. 
Way s.Foy^ Vol. xviii. 452. 

Object and effect of the late order 
of the House of Lords, requiring the 
parties to appeal, to print their cases 
forthwith, applying generally to all 
appeals^ to check the abuse of ap- 
pealing merely for delay and vexa- 
tion. Ibid, 453. 

Signature of counsel on appeal 
to the House of Lords equivalent to 
the certificate on appeal to the Lord 
Chancellor. Ibid, 453. 

IS. An appeal does not form a 
ground to stay process for costs, 
previously commenced, viz. by sub^ 
pcena. Distinction, where the ap- 

{>eal is before any step taken. ' ito- 
erts V. Toity, yo\. xix, 446- 

14. Limit of appeal to the House 
of Lords. Ex parte Bjoffey^ Vol. 
XIX. 468. 

15. Petition of appeal ordered to 
be taken off the file with costs, as 
upon a different case, and intro- 
ducing a variety of representation, 
not made in the Court below. Wood 
v. Griffith^ Vol. xix. 550. 

16. The general order 1725, limit- 
ing the time for appeal to one month, 
cannot prevail against the practice 
contrary to it. Ibid. 

17. Appeal not barred by consent 
to an order under the decree ; but 
that order ought to be inserted in 
the petition ot appeal. Ibid. 

18. Petition of appeal may state 
the grounds in the answer against 
the decree. Ibid. 55 i . 

19. The right of appeal not to be 
lightly refused. Ibid. 

20. Few cases of staying proceed- 
ings under a decree pending an ap- 
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peat, unless upon, irreparable mis- 
chief. Ibid. 



APPOINTMENT. 
See Power, passim. 
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1. The ground of relief in ap- 
portioning, upon confusion of boun- 
daries, is that there was a duty im- 
posed on the defendant, or those 
under whom he claims^ to keep them 
distinct Grierson v. Et/re, Vol. ix. 
345. 

2. Executor of a rector entitled 
to an apportionment of rent on a 
lease of tithes. Hawkins v. KeUy, 
Vol. VIII. 308. 

3. Where the will contained a 
mixed deposition of property and 
annuity, partaking most of the 
latter, held that there could be no 
apportionment in favour of the exe- 
cutor of the tenant for life, Franks 
V. Noble, Vol. XII. 484. 

iJ^^ Tenancy for Life, 8. 
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1. Vl^here a party who had been 
in the habit of drawing btils on an 
other, remitted to him a sum for the 
specific purpose of meeting those 
bills, but which did not arrive until 
the day after his death, when it was 
received by his administrator, held 
that such fund formed no part of the 
general assets of the intestate, for 
the intestate himself could only have 
applied it to the purpo.»e for which 
it was remitted. ±Iassall\.Sfnitkers, 
Vol. XII. 119. 

2. Certificates of the East India 
Company, on payment into their 
treasury in India, and a navy bill> 
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remitted, indorsed by the testator 
to his agent in England, being at 
the time a creditor, if they did not 
pass at law by the indorsement, 
were, after the death of both parties, 
the agent having become bankrupt, 
held not to pass in equity : the in* 
ference from the absence of eyideoce 
of a specific appropriation being 
against the assignees ; who had ob- 
tained possession of all the letters, 
&c. Williamson v. Thomson, Vol. 
XVI, 443. 
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See Award, passim. 
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1. A party attending an arbi- 
trator under an order from the 
court is privileged from arrest. 
Moore v. Booih, Vol. i.ii. 350. 

2, The privilege of a bankrupt 
during his examination extends to 
an attachment for not paying money 
under an award made a rule of court. 
Ea: parte Parker, Vol. in. 554. 

. 3. Cpurt ordered a party to be 
discharged from an arrest, and from 
detainers lodged against him, when 
an-ested on his return from his .exa- 
mination before the master; when 
the examination is not finished, the 
question always is whether the party 
was bona fide engaged in the busi- 
ness he was called upon to execute. 
Sidgier v. Birch, Vol. ix. 69* 

4. Plaintiff in his return from at- 
tending a motion against him in 
the cause was arrested, and a de« 
tainer lodged against him in another 
action; he was discharged from 
both : the court examining the par- 
ties personally, not by affidavit. 
Bromi^ v. HoBand, Vol. v. 2. . 
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5. A person attendiiig under a 
summons of commissioners of bank- 
rupt privileged from arrest. Or- 
dered, that the parties arresting, 
and who had lodged detainers, 
having notice, should discharge 
him. The attorney having under- 
taken to indemnify the officers, and 
they having acted under that, guilty 
of a contempt; and ordered to pay 
all costs out of pocket. The Lord 
Chancellor also intimated, that a 
creditor attending to prove his debt, 
though not under a summons, is 
entitled to privilege. Ex parte 
King, Vol. VII. 312. 

6. Party attending his own suit 
privileged from arrest. Vol. vii. 
314. 

7. Bankrupt's privilege from ar- 
rest in attending tne commissioners, 
independent of the stat. 5 Geo. II. 
Vol, VII. Ibid 

8. A bankrupts privilege from 
arrest extends to the end of the 42d 
day. Ordered that the plaintiiBT in 
the action should discharge him; 
and the officer having acted without 
instructions was ordered to pay the 
costs. Es parte Donleoy, Vol. viu 

317. 

9. Whether a deviation by a bank^ 
rupt, returning from examination, 
for the purpose of leaving his books 
at the Louse of the assignee, will 
deprive him of his privilege, Quarew 
Ex parte Donleuy^ Vol. vii. Ibid. 

10. Solicitor arrested in his return 
from attending the master dis- 
charged in the original action and 
subsequent detainers. The proper 
course is an order upon all the 
plaintiffs to discharge him. Ex 
parte Ledwich, Vol. viii. 598. See 
Peer 3. 

11. Where an attorney was ar- 
rested on his return from Lincoln's 
Inn Hall, where he had been at- 
tending on his client's business, the 
Chancellor, sitting in bankruptcy, 

C2 
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examined the parties on oath him- 
self, and ordered him to be dis- 
charged, Gascayne's case^ Vol. xiv, 
184/ 

12. A soHcitor arrested on his way 
from his residence to Lincoln's Inn, 
without deviation, for the purpose 
of attending a bankrupt petition as 
solicitor, discharged on personal 
examination by tne Lord Chancel- 
lor; the oath administered by the 
register: but to be entitled in the 
bankruptcy. Castle's case. Vol. x vi. 
412. 

13. Gaoler retaking a prisoner 
who had escaped bera not to be a 
contempt, although the party was 
returning from his examination be- 
fore the Commissioners of Bankrupt 
under the Chancellor's order, after 
the time prescribed by the statute; 
and the court refused to discharge 
him. Johnson ex parte. Vol, xiv. 
36. 

14. The Chancellor's order is not 
mandatory upon the bankrupt; and 
if he does not surrender it is not a 
contempt. Ibid. 40. 

,;^ And see Bankrupt,[S.]4, etseq. 
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And see Advowson, 3. — Exe- 
cutor, [A.] 54. — Timber, 2. — 
Vendor and Purchaser, [A.J 
3. 13. 

1. Executors may dispose of a 
lease for years, as assets, notwith- 
standing a proviso or covenant that 
lessee shall not alien. Seers v. Hind. 
Vol. 1.294. 

2. At law, the person is often sued 
in respect of the assets in equity the 
assets themselves. Isaac y. Hum- 
page, Vol. I. 430. 

3. Devise in trust to sell for pay- 
ment of debts and funeral expenses. 
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with a particular disposition of the 
surplus iponey; the personal estate 
not being otherwise disposed of than 
b}' the appointment of an executor, 
who was not one of the trustees, is 
first liable to the debts, 8cc. espe- 
cially as the produce of the sale 
was not sufficient for them. Gray 
V. Minnethorpe, Vol. iii. 103. ' 

4. Under u devise to sell and pay 
debts and funeral expenses the per- 
sonal estate was exempted without 
any express words upon the evit^'ent 
intention. Burton v. Knamlton^ Vol. 
III. 107. 

Vl^here there is an express di- 
rection in a will, that the debts, &c. 
shall be paid out of the real estate, 
the person, to whom the personal is 
bequeathed, takes it exempt. Ibid. 
111. 

5. To exempt the personal estate 
under a devise for payment of debts 
the intention must appear plainly 
on the will: and the Court cannot 
look to intrinsic circumstances. 
Brummel v. Proihero, Vol. iii. 111. 

6. Though a general charge of 
debts upon a devised estate will not 
prevent the previous application of 
an estate descended ; yet if the de- 
vised estate is selected and appro- 
priated to the debts, it. is liable be- 
fore the estate descended : but this' 
arrangement does not bind the ere-' 
ditor. Manning v. Spooner, Vol. 
III. 114. 

7. The personal property of an 
intestate, wherever situated, must be 
distributed by the law of the coun- 
try where his domicil was; which 
is jn-imd facie the place of his re- 
sidence: but that may be rebutted 
and supported by circumstances. 
Bempde v. Johnstone^ Vol. in. 198. 

8. Personal estate not exempted 
from debts, 8cc. by a charge upon 
real. Bumaby v. Griffin, Vol. in. 
266. 

9* To exempt personal estate from 
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debts, the intention must be mani. 
fest. Ibid. 477- 

10. Real estates devised held lia- 
ble to simple contract debts under 
a direction in the beginning of the 
will| that debts and funeral expenses 
should be first paid: that, which 
descended to the heir by the failure 
of the devise, to be first applied. 
Williams v. Chitty^ Vol. iii. 545. 

1 1. No diflFerence between debts 
and legacies in an implied charge 
upon real estate hy will. Ibid. 
551. 

12. Devise after payment of 
debts : the debts are charged. SAall- 
cross V. FindeUf Vol. iil 738. 

13. Distinction between debts 
and legacies in an implied charge 
upon an estate specifically devi&ed. 
Ibid. 739. 

14. Notwithstanding declaration 
of the testator to his executor that 
he never meant to call for payment of 
a promissory note> it was held part 
of the assets ; which were insuf- 
ficient for the legacies; a charge 
OQ the real estate failing for want 
of a proper attestation of the will. 
Bj/rn V. Godfrey f Vol. iv. 6. 

15. Testator, after giving an an- 
nuity and legacies, devised her real 
estate, subject to the said atinuity 
and legacies, and her debts and 
funeral and testamentary expenses, 
and the debts of her late brother. 
The assets were marshalled in fa- 
vour of a legatee by a codicil. 2Vbr- 
man v. Morrell, Vol. iv. 796. 

1& Upon the administration of 
assets no question ought to be de- 
termined in equity, till it is first 
determined whether there is a good 
debt at law. Kmnell \, Abbott^ 
Vol. IV. 815. 

17. An equity of redemption is 
not equitable assets, at least as 
against, judgment creditors who 
have a right to redeem. Skarpe v. 
£. of Scarbarough^y6\. iv. 538. 
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Assets are not marshalled against 
judgment creditors. Ibid. 

18. Upon a deficiency of assets 
administered in this Court, a value 
must be set upon an annuity, at the 
time of the death, and the annuitant 
can only claim in respect of that. 
Franks v. Cooper, Vol. iv. 763. 

19. The personal estate being 
sufficient for the debts, though not 
equal to the discharge of legacies in 
full, and the real estate being de- 
vised, the Court would not, under 
a direction to the executors " to 
pay the debts and funeral expenses 
as soon as conveniently may be,^' 
marshal the assets in favour of the 
legatee. Keeling v. Brown^ Vol. v. 

359. 

20. General rule, that where per- 
sonal property is bequeathed for life 
with rainainders over, and not spe- 
cifically, it is to be converted into 
the 3 per cents, subject in the case 
of a real security to an inquiry, 
whether it will be for the benefit of 
all parties ; and the tenant for life 
is entitleil only upon that principle. 
Howe V, Earl of Dartmouth^ Vol. vii. 

137- 

21. The Court, in laying out 
money in the funds, does not attend 
to the difference in the price of 
stock* Jiid, Vol. VII. 151. 

22. A charge for payment of debts 
makes equitable assets. Bailey v. 

jEAr/w[5, Vol. VII. 319. 

23. Simple contract debts not 
charged upon real estate by a will, 
first devising, that all his debts and 
funeral expenses might be satisfied 
and paid by his executors: all the 
real estate being specifically devised. 
Assets marshalled. Powell v.. Ro^ 
bins, Vol. vii. £09. 

24. The decree affirmed on a re- 
hearing : the money not being im- 
pressed with a real character, and 
clothed with real uses, immediately 
upon tlie execution of the deed was 
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in the event, that happened, not 
considjered as land. Wheldale v. 
Partridge^ Vol. vii. 227. 

25. Money being once clearly 
impressed with real uses, and one 
of those uses being for the benefit 
of the heir, the impression will re- 
main for his benefit; and, to put an 
end to it, in a question between the 
heir and executor, either the money 
must come to the possession of the 
person, from whom they claim in 
those characters, or, he must, if it is 
in the hands of a third person, do 
some act, denoting a change of in- 
tention. Ibid. Vol. VII. 9,35. 

26. Direction by will to sell real 
estates, and after the sale to pay 
certain legacies, held upon the will 
not a conversion out and out, so 
that the surplus produce would pass 
by an unattestea codicil. To pro- 
duce that effect, an intention must 
be collected from the will duly 
attested to pass that surplus under 
terms primdjacie descriptive of per- 
sonal property only, but upon the 
whole will intended to pass such 
surplus. Sheddon v. Goodrich, Vol. 
VII. 481. 

27* General residuary bequest, 
including a leasehold farm, with the 
stock, to be converted into money 
as soon as conveniently may be, 
upon trust to pay the interest, &c. 
for life, and as to the capital for the 
children. The stock being consider- 
ably increased between the death in 
April and the sale at Michaelmas, 
it was decreed, that the conversion 
was in a reasonable time, and the 
party entitled for life should have 
interest from the conversion ; and 
as to premises, that from a defect of 
title could not be sold, that, being 
for the interest of all, that they 
should not be sold, a value should 
be set upon them, to carry interest 
at 4 per cent, from the death. Gib- 
l9on V. Bott, Vol. VII. 89. 
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28. The old practice, to admini- 
ster the personal estate before a sale 
of real estate, charged in aid, re- 
laxed. Now if the master foresees 
a deficiency, a sale is permitted. 
Holme V. Stanley, Vol. viii. 2. 

29. In the administration of as- 
sets ordinarily the first fund appli- 
cable is the personal estate, not spe- 
cifically bequeathed : then land de- 
vised or ordered to be sold for pay- 
ment of debts ; not merely charged : 
then descended estates ; then lands 
charged with the debts. The di- 
stinction is between a mere charge 
upon the real estates, and proposing 
the mode, in which the debts are t6 
be paid. Harmood v. Oglander, Vol. 
VIII. 124, 5. 

30. A charge makes equitable as- 
sets. Shiphard v. Lutwidge, Vol. 
VIII. 26. 

31. Mortgagee of freehold and 
copyhold estates, also a specialty 
creditor, having exhausted the per- 
sonal assets, simple contract cre- 
ditors are entitled to stand in his 
place joro tanto against both the 
freehold and copyhold estates: the 
case of Robinson v. Tonge being 
over-ruled. Aldrich v. Cooper^ Vol. 
VIII. 382. 

32. Instances of the rule, that a 
person having a double fund, shall 
not by his option disappoint an- 
other, who has only one. Ibid, Vol. 
VIII. 388. 395. 

SS. Principle that a creditor 
having two funds shall take to that, 
which, paying him, will leave an- 
other fund for another creditor. 
Vol. VIII. 391. 

34. Leasehold estates specifically 
bequeathed to an executor were by 
him assigned as a security for his 
own debt. That assignment, no 
collusion appearing, was established 
against a creditor. Taylor v. Haw^ 
kins, Vol. vXii. 20^. 

35. Rule as tp the application df 
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assets. Where the will, going beyond 

a mere charge^ creates a particular 

fund for payment of debts^ that shall 

be first applied, in exoneration of 

descended estates, whether acquired 

after the date of the will, or not, 

9nd of the personal estate, even in 

favour of the next of kin, taking it 

for want of disposition. Milnes v. 

Slater^ Vol. viii. 295. 

36. The rule as to the exonera- 
tion of estates descended by a devise 
for the payment of debts holds, even 
though toe estate devised may be 
equitable assets, and the descended 
estates legal assets. Ibid. viii. 304. 

37. The personal estate can be 
exempt from the debts only by de- 
claration plain, or necessary infer- 
ence. Ibtd. 305. 

38. A mere charge upon a devised 
estate will not protect a descended 
estate from being applied first. Ibid. 
306. 

39* Under a decree by a separate 
creditor against the assets of a de- 
ceased partner, and the surviving 
one having become bankrupt, the 
joint creditors claimed to come in 
paripassu with the separate creditors 
of the deceased against his separate 
estate, held that the separate cre- 
ditors were entitled to the separate 
estate, and the joint creditors to the 
surplus. Gfroy v. Chiswell, Vol. ix. 
118. 

40. Power executed in favour of 
volunteers (natural children) is as* 
sets for creditors; but a purchaser 
of a specific part of the property, 
having as good an equity as^a cre- 
ditor who has no specific charge 
upon it, was held entitled. George 
v. Mitbankf Vol. ix. igo. 

A voluntary settlement making 
provision for debts, would be good 
against all future creditors. Ibid. 
194. 

4 K The general rule for the con- 
version of personal property, -be- 
queathed for life, with remainders 
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over into the 3 per cents, held not 
to attach upon property of a testa- 
tor, who died in India, under his 
will, made there, invested by his 
executor in the Company's securi- 
ties there ; but on the arrival of the 
parties in this country a decree was 
made, that it should be remitted, 
and invested accordingly. Holland 
V. Hughes, VoL xvi. ill. 

42. Effect of length of time 
against a demand in respect of 
misapplication of assets by the exe- 
cutor. M'Leod V. Drummond, Vol. 
XVII. 165. 

Security by executor upon the 
assets for his own debt and future 
advances, with other circumstances 
proving the ace not to be consistent 
with the duty of executor, but for 
his own advantage, cannot be held. 
Ibid. 168. 

Testator's effects cannot be taken 
in execution for the executor's debt. 
Ibid. 

Pledge of the assets by an exe- 
cutor cannot be held, even against 
a pecuniary or residuary legatee; 
and though for money advanced at 
the time, if under circumstances 
showing knowledge of an intended 
application, not conformable to, or 
connected with, the character of 
executor. 

Distinction between an antecedent 
debt, and a present advance in the 
consideration, not conclusive./&.l 70. 

43* Leases for lives distributable 
as personal estate where there is no 
special occupant, or where the exe- 
cutor is the special occupant. Milner 
V. Lord HarewQod, Vol. xviii. 273. . 

And see Appropriation, 1. — 
Baron and Feme, [A.] 12. 



ASSIGNMENT. 

• « • • • • 

1. Assignment of property retain- 
ing possession, fraudulent, against 
creditors. DuttQB v. Morrison, Vol. 
XVII. 197. 

C 4 



ATTESTATION. 



ATTORNEY. 



2. The Court has perhaps eoaej _ 

too far in permitting assigoments ATTORNEY AND SOLICITOR, 
of rights in accounts to be taken. [A.] Peitileoes and Duties. 



Such a right cannot be parcelled 

out; so that every person may file 

abill. Spriiggv.iinkes,Vo\.v.569. 

And see Bankrupt [H.]: [I.] 



ASSUMPSIT. 
Conveyance or delivery is neces- 
sary to support a general indeb, as- 
sumpsit. Spurrier v. Mayoss, Vol. i. 

530. 

ASSURANCE. 

1. A subject of this country can- 
not enter into an assurance, whicli 
will have the effect of protecting 
]iroperty belonging to persons, sub- 
jects of a hostile country ; proof 
therefore expunged. Er parte Lee, 
Vol. XIII. 64. 

2. But where the contract waa 
originally goud, but the right to re- 
cover suspended by war, Court al- 
lowed the claim to be admitted, but 
the dividend reserved. Ex parte 
Boussmakei; Vol. xlii. 71. 

And see Insurance, passim. 

ATTACHMENT. 

See Practice, [O.'] passim. 

ATTAINDER. 
Petition of the bankrupt attainted 
under a conviction of felony, under 
5 Geo. 3. c. 30, to supersede, dis- 
missed, on the ground that a person 
attainted can only be heard in a 
court of justice for the express 
purpose ot reversing the attainder. 
Exvarte Bullock, Vol. xiv. 452. 
' QutEre, if a commission can issue 
against a person so attainted. Ibid. 

ATTESTATION. 

See Wai, [A.] passim. 



[B.l LiBN. 

[C] Bill— Tax ATiOK. 

Andscff Attohm&vamd Clieht, 
»'fr'^ 

[A.] Privileges and Duties. 
I. An attorney may practise 
though a bankrupL ExparteBrown, 
Vol. n. 68, 

Attorneys are officers of the 
Cuiirl, and have several privileges 
as such ; and there are summary pro- 
ceedings both for and against them, 

id peculiar restraints on them in 
their dealiogs with their clients both 
at lav and in equity ; at law a judg- 
ment obtained by an attorney from 
client would only stand as a 
security for what is actually due. 
N'ewntan v. Payne, Vol. ii. 201. 

3. Attorney examined as a wit- 
ness mast disclose acts dune in liis 
presence by his client, as of execu- 
tion of a deed, &c. not private con- 
tideutial conversation as the reasons 
for making it, &c. on motion to 
suppress the depositions referred to 
see irhat part cume to his know- 
ledge, as confidential attorney, in 
order to have that suppressed. Sandr- 
foi-d V. Remington, Vol. ii. 189. 

4. A settled account between at- 
torney and client, opened upon ge- 
neral allegations by the client of 
errors, admitted, alihoughno specific 
errors pointed out Matti^acs v. 
^rfl//wy«. Vol. IV. 118. 

And see Agest, [C] 4. 

Attorney not struck oflF on bis 
own application without affidavit. 
Exparte Owen, Vol. vi. 11. . 

Court will order him to deliver 
his bill, for the purpose of oljtain- 
ing title-deeds in his hands. Ex 
parte Earl of Uxbridge, \o\, vi. 
4S5. 

d. Motion to compel an attoioey 



ATTORNEY, 

to produce papers of his clienty re- 
fused with costs. Wright v. Mayer ^ 
VoL VI. 280. 

6. No subpoena duces tecum upon 
an attorney to produce papers of his 
client. It has been sometimes seen 
in a criminal case; but is not to 
be folio wed. Ibid. Vol. vi. 282. 

7. Bill by a clerk in Court against 
a solicitor for payment of a certain 
fiOQ), stated as the amount of the 
plaintiff's bill for fees and disburse- 
ments. Demurrer to the relief over- 
ruled. Barker v. Dacie^ VoL v i. 68 1 . 

8. Solicitors, modern officers of 
the Court compared with clerks in 
Court. Ibid. 687. 

9. A solicitor suing for his bill 
need not state all the circumstances 
rquired by the statute 2 G. II. c. 
23, 8. 22, being matter of evidence. 
WarraU v. Harford, Vol. vni, 9. 

. 10. A solicitor not to be struck 
off the roll at his own request with- 
out an affidavit, that there is no 
other reason for the application. 
Ew parte Fokyf Vol. viii. 33. 

11. Solicitor ordered to pay all 
the costs, occasioned by his refusing 
to appear for the defendant at the 
hearing, pursuant to his undertaking, 
and the costs of the application. 
Cook V. Broomkead, Vol. xvi. 133. 

12. Attorney cannot be changed 
without leave of the Court; whe- 
ther he  can relinauish the suit, 
though not paid, ana as to the effect 
of taking security ^Quare, 

Effect of his notice to defendant 

not to pay over money under a de- 

 cree or judgment, without satisfying 

his costs* Casoell v. Simpson, Vol. 

XVI. 28J. 

[B.] Lien. 
. And see Lien, 12, et seq. 

1. Where an attorney recovered 
a sum for his client, which was af- 
. terwards ordered by the, Court to be 
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appropriated to satisfv a claim esta- 
blished against his client, held that 
it must be subject to the attor- 
ney's lien for his costs. Taylor v. 
Papham, Vol. xiii. 59. 

2. A solicitor has a lien for his 
costs upon the papers in the cause, 
but he cannot prevejyit the hearing 
of the cause until his costs be paid. 
So at law, a party may change the 
attorney, or discontinue his action, 
subject to the costs incurred. Mer- 
rjMeaiher v. Mellish, Vol. xiii. l6l. 
S. P. Twort V. Dayrell, Ibid 195. 

3. A solicitor declining to pro- 
ceed, cannot claim a lien for his 
bill. Cressnoell v. Byron, Vol. xiv. 
271. 

4. The order, establishing the so- 
licitor's lien for costs upon the fund 
of assets, appropriated to the client, 
subject to securing a debt from him, 
and the testator as his surety, and 
afterwards paid by the estate of the 
latter, was reversed, as being incon- 
sistent with the decrees. Taylor v. 
Popham, Vol. xv. 12. 

5. In equity the costs are ar- 
ranged according to the equities of 
the parties ; and the solicitor's lien 
is only upon the balance under that 
arrangement. Ibid Vol. xv. ^9,. 

6. As to the reason of some cases 
at law, in favor of the attorney's 
lien for costs, going the length of 
preventing compromise, Qtusre. Ibid. 

7. Deeds deposited with a soli- 
citor for a particular purpose, and 
after that had failed, permitted to 
remain with him, subject to the ge- 
neral lien. Ex parte Pemberton, Vol. 
xviii, 282. 

8. Whether an attorney's lien 
upon papers extends to the original 
will of his client, (iucere. Ordered 
to produce it before the examiner, 
and for the hearing of the cause 
without prejudice. Georges v. 
Georges, Vol. xviii. 294. 

And see Bankrupt [W.] 
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[C] Bill. 
And see Costs^ 12. 

1. Proceedings before the Lord 
Chancellor, as visitor of a royal 
foundation^ not proceedings in law 
or equity within the statute for tax- 
ing bills of costs. Ex parte Dann, 
Vol. IX. 547. 

2. Solicitor allowed the costs of 
taxation^ the reduction being less 
than one-sixth : but his conduct in 
the master's office having been, if 
not vexatious, yet creating useless 
expense, he was ordered to pay part 
of those costs. Yea v. Frere, Vol. 
XIV. 154. 

3. It is not of course to order 
taxation after the bill has been set- 
tled and paid, but undet* special 
circumstances, as of fraud, neither 
payment, release, nor a judgment 
for the amount, will preclude taxa- 
tion. Lar^stqffe v. Taylor, Vol. 
XIV, 262. 



ATTORNEY AND CLIENT. 
And see Agent ani> Principal, 

[D.]4.— Fraud, 25. 

1. Securities taken by an attorney 
from his client during their con- 
nexion as such for a present, the 
balances of account settled for mo- 
ney hent and laid out, costs, and 
business done, and the price of a 
horse sold, declared void as to the 
present; and the plaintiff submit- 
ting to pay what should be actually 
due, the accounts were opened as 
to the whole: the horse having 
been sold soon after he was pur- 
chased from the attorney for a price 
much less than was then stipulated, 
inquiry into his value directed. Neech 
man V. Payne, Vol. ii. 199. 

2. Principle of relief against 
transactions between attorney and 
client, with misrepresentations from 
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knowledge, acquired in the client's 
transactions or assumed, considered 
either as misconduct or negligence. 
Montesquieu v. Safidys, Vol. xviii. 
308. 

Whether a deficiency in value of 
one-third, with breach of duty as an 
attorney, &c. is not sufficient to set 
aside a purchase from his client, 
Quare. Ibid. 312. 

An attorney shall not take a gift 
or reward from his client while the 
connexion subsists. It must, as in 
the instance of guardian and ward, 
be previously dissolved. Ibid. 313. 

3. The circumstance that one re- 
siduary devisee was the attorney 
who drew the will, not decisive 
evidence of fraud. Paine v. Hall, 
Vol. xviii. 475. 

4. False representation by bankers 
that they have laid out money 
in the funds, indictable as a con- 
spiracy. Auriol V. Smith, Vol. xviit. 
203. 

5. Beneficial contracts and con- 
veyances, obtained by an attorney 
from his client during their relation 
as such, and connected with the 
subject of the suit, being also liable 
to the charge of champerty, decreed 
to stand as security only for what 
was actually due; and purchases 
by the attorney declared a trust, a 
subsequent deed, not a separate in- 
dependent voluntary transaction, but 
under the same pressure, and called 
for under the covenant for farther 
assurance, no confirmation. Wood 
V. Dauones, Vol. xviii. 120. 

Attorney cannot take any thing 
from his client for his own benefit 
pending the suit, but his demand : 
nor a guardian from his ward pend- 
ing the guardianship, nor at its 
close, nor until the relation and in- 
fluence have ceased in either case. 
Ibid. 127. 

6. Purchase of reversionary in- 
terest by an attorney from his client. 
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though in the event advantageous 
without fraud or any representation^ 
the proposal coming from the client^ 
and no confidence upon that sub- 
ject, both ignorant of the vaFue; 
the bill charging fraud, misrepre- 
sentation, confidence, and know- 
ledge on one side, with ignorance 
on the other, and not bringing for- 
ward the only incorrect circum- 
stance, the receipt taken as for mo- 
ney paid, though the consideration 
was by deduction from a bill of 
costs, not then of that amount, dis- 
missed without costs. Montesquieu 
V. Sandys, Vol. xviii. 304, 

7. An attorney or solicitor can- 
not give up his client, and act for 
the opposite party in any suits be- 
tween them. Earl Cholmondeley v. 
Lord Clinton^ Vol. xix. 261. 

8. Attorney prevented from com- 
municating his client's secrets even 
by striking off the roll; not per- 
mitted to give evidence of them. 
aid. 26S. 

9. As to preventing the clerk of 
an attornejr or solicitor from giving 
evidence of facts come to his know- 
ledge in that service* Quare. Di- 
stinction, where he afterwards be- 
comes partner. Ibid. 272. 

10. oolicitors in partnership can- 
not dissolve their partnership, as 
against their client, without his con- 
sent, so as to enable the retiring 

Eartner, as discharged, to act against 
im. Ibid. 273. 

11. Practice of solicitors, part- 
ners, dividing their business, con- 
sidering ode only as asent to the 
other, disallowed ; the client being 
entitled to their united exertions. 
lUd. 273. 



AWARD. 

And see Charity, 51. — Practice, 

[E.] 1. — Theatrb, 1. 

1. Arbitrator not to consider him- 
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self agent for the person who ap- 
points him. Calcrqfi v. Roebuck, 
Vol. I. 226. 

2. Parties to award are bound by 
it. Price v. WUliams, Vol. i. 865. 

S. An arbitrator on a general re- 
ference may go farther than the 
Court could, to do complete justice, 
and may therefore relieve against 
a harsh right, which in a Court 
might prevail; a party may impeach 
the award for corruption or gross 
mistake, not for erroneous judgment. 
But arbitrator on a reference to in- 
quire into facts, &c. is as a master, 
and the Court will draw the conclu- 
sion; or if he has done it, will see 
that it is right. Knox v. Symonds, 
Vol. I. 369. 

Exceptions may, with leave of 
the Court, be taken to an award 
upon reference to inquire into facts; 
if allowed, the Court will refer it to 
a master, but not back to the arbi- 
trator without consent. lb. 370, n. 

4. Award upon a general refer- 
ence cannot be impeached for erro- 
neous judgment upon facts, but 
may for corruption, misbehaviour, 
excess of power, and mistake by the 
arbitrators, in the three first cases 
evidence must be satisfactory, as the 
Court favours awards; award con- 
trary to law may be impeached as 
an excess of power, not for allo^iring 
compound, as it may arise by ex- 
press, or implied from the dealings 
of the parties ; it being a conclusion 
of fact, and within the judgment of 
the arbitrators. This doctrine as to 
interest, has relation to mortgages. 
Morgan v. Mather, Vol. 11. 15. 

5. Parties litigatory may, by con- 
sent, take arbitrators instead of a 
master. Ibid. Vol. 11. 22. 

6. But then they must proceed as 
the master, and make the same re- 
port. Dick V Milligan, Vol. 11. 23. 

7. Such reference is not in the 
nature of a reference to the master, 
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therefore the parties are bound by a 
general award of a balance due with- 
out particulars stated, nor will Court 
require particulars merely as a 
ground for costs. Ibid. 23. 

Matter of exception to an award 
must be confined to what arises on 
the face of it, compared with the 
proceedings in the cause, and can- 
not be introduced by affidavit ; any 
thing dehors charging misconduct, 
&c. must come upon motion to set 
it aside, and there cannot be a par- 
tial inquiry. Ibid. 24. 

By reference the Court both at 
law and equity divests itself of all 
judgment upm the facts. Ibid. 24. 

8. Covenant to refer, only entitles 
to damages; but is no bar to a suit 
or action, as a covenant that there 
should be no suit at law or in 
equity would be. Mitchell v. Harris, 
Vol. II. 132. 

9. A mere agreement to refer, 
when no reference has taken place, 
cannot take away the jurisdiction of 
any Court. Ibid. 

Award pleaded would be exa- 
mined in a Court of law, as well as 
of equity. Ibid. 

10. Sill showing that a judg- 
ment at law was obtained against 
conscience by concealment, would 
open it. So an award would be 
opened in equity, if impeached upon 
equitable matter as concealment, 
notwithstanding a clause that it 
should be final. Ibid. 

11. Bill lies to set aside for fraud 
an award made a rule of a court of 
law under 9 and 10 W. III. c. 15. 
Lord Lonsdale v. Littledale, Vol. ii. 
451. 

12. An award in a cause depend- 
ing is not within the statute. Ibid. 
Vol. II. 45 1 . 

13. Upon an award made a rule 
of a court of law, one term being, 
that no bill in equity shall be filed, 
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the court of law has a discretion to 
enforce that term or not. Ibid. 

14. Arbitrator combining shall 
pay costs. Ibid. 

15. Award not to be set aside, 
because the arbitrator made use of 
the judgment of another person. 
Emery v. Wase, Vol. v. 848. 

16. Order after an award to make 
the submission a rule of court. 
Pownall V. King, Vol. vi. 10. 

17. Upon a reference to arbitra- 
tion, if the award is not made in the 
time and manner stipulated, no case 
at law or in equity that the court 
has substituted itself for the arbi- 
trators, and made the award ; even 
where the substantial thing to be 
done is agreed between the parties ; 
still less where any thing substantial 
is to be settled by the arbitrators. 
Ibid. Vol. vr. 34. 

18. Award set aside, the arbitra- 
tor having received evidence after 
notice to the parties, that he would 
receive no more ; in which they ac- 
quiesced. Walker v. Frobisher, Vol. 
VI. 70. 

19. Under a reference to settle 
the matter in difference, aqd award 
such alterations in the defendant's 
works as to the arbitrator should 
seem necessary, regard being had to 
their state at a particular period, an 
award directing no other alteration 
than that parts of the machinery 
which were made of wood should 
be made of cast iron, ivas held 
a due execution of the authority. 
Ibid. 

20. An award cannot be disturbed 
for mistake upon a question of law 
referred. Ching v. Ching, Vol. vi. 
282. 

21. To a bill for discovery and 
relief plea of an agreement to refer 
to arbitration over-ruled. Street v. 
Rigln/9 Vol. VI. 8.15. 

22. Bill for specific performance 
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of an agreement to refer to arbitra- 
tion does not lie. Ibid. 818. 

23. Courts of equity will not be 
ancillary to arbitrators^in permitting 
the party to take relief from them, 
coming to the court for discovery. 
Guest V. Homfray^ Vol. vi. 821. 

Agreement to refer does not bar 
an action. Ibid. 

24. It is of no consequence that 
the reference is not made a rule of 
Coart until after the award ; nor is 
it a ground for setting it aside, that 
the solicitor takes upon him to say 
he cannot attend, or that the award 
was prepared by the solicitor of one 
party : but where the circumstances 
were such as might have been re- 
lieved upon application made, where 
the reference was made a rule of 
Court, the Court, without saying it 
had no jurisdiction, refused to in- 
terpose, and dissolved the injunction. 
Fetherstone v. Cooper, Vol. ix. 67. 

25. Where, upon a general re- 
ference, the arbitrator meaning to 
decide according to law, mistakes, 
the Court will set that right ; but if 
parties choose to refer a naked 
question of law to a person to de- 
cide the question between them, 
instead of having the decision of a 
Court, ' the Court will not interfere. 
Young V. WaUef\ Vol. ix. 364. 

£6. Arbitrator may clearly take 
the account, notwithstanding an ad- 
mission of assets : it is witnin his 
jurisdiction, whether there is,in fact, 
such a mfifttake as he should relieve 
against. Ibid. 365. 

2,7* Arbitrator may proceed ex 
parte, where one party, duly sum- 
moned, will not attend. fVood v. 
Leake, Vol. xii. 412. 

28. Where an agreement to refer 
matters pending in Chancery was 
made a rule of court of K. B., the 
latter derive jurisdiction from the 
statute alone* The Court refused 
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to grant an injunction. Nichols v. 
Chcdie, Vol. xiv. 265. 

Though the clause of the iact only 
states " corruption or undue means," 
the courts have always determined 
whether there was a mistake in law 
on the part of the arbitrator. Ibid. 
271. 

A party cannot, by agreement to 
refer, deprive himself of the right 
to apply to a court of equity. 

29. Court of equity will not in- 
terpose to stay process of a court of 
law, in which the award was made 
a rule of Court under the statute. 
Gwinnett v. Bannister, Vol. xiv. 
530. 

30. Objection to an award to be 
ready to be delivered in writing to 
the parties by a certain day, as not 
having a deed stamp, overruled, 
Blundelly. Brettargh, Vol. xvii.232. 

31. No case at law or in equity, 
that if an award is not made at the 
time and in the manner stipulated, 
the Court have substituted them- 
selves for the arbitrators, and made 
the award, even where the sub- 
stantial thin^ to be done was agreed 
by the parties; but the time and 
manner left to others to prescribe. 
Blundelly. Brettargh,Vol.x\n. 242. 

32. Parol submission to arbitra- 
tion f)ot within the statute 9 and 

10 Will, and Mary, c. 15. 

V, Mills, Vol. XV II, 419. 

33. As to the jurisdiction in 
equity against an award under a re- 
ference, made a rule of a court of 
law for misconduct of the arbi- 
trators. See, where the bill was filed 
before the rule made in the court of 

law, qtuere. v. Mills, Vol. 

XVII. 419. 

34. Declaration of one of the 
arbitrators, that had he seen a let- 
ter, of which, being mislaid at the 
time, the contents were proved, he 
would have acted otherwise^ not 



so 
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sufficieatr against an award. The 
ground of mistake, admitted evi- 
dence, and set aside by the Court. 
Andersony. UAn^, Vol. xviii. 447. 



AUCTION & AUCTIONEER. 

!• At an auction one person only 
bid for the vendor to 75L an acre 
upon a private notice to the auc- 
tioneer : then after a contest with 
real bidders, the estate was bought 
at 101/. 175. an acre; and the pur- 
chaser some days afterwards paid 
the duty : he was decreed to perform 
the contract with costs. Bramley 
v. Alt, Vol. ni. 620. 

.2. Where all the bidders at an 
auction, except the buyer, are bid- 
ding for the seller without notice, 
and the buyer is thereby induced to 
give more than the value, neither 
courts of law nor equity will sup- 
port it. Ibid^ 624. 

3. No objection to a sale by auc- 
tion, that persons were employed by 
the vendor to bid for him without 
public notice. Ibid. 627* 

4. Bill for specific performance of 
a purchase by auction dismissed by 
Lord Rosslyn with costs, merely as 
being a hard bargain, from inade- 

iuacy of value. Upon a rehearing, 
lOrd Eldon was of opinion, that 
was not a sufficient ground for re- 
fusing a specific performance of a 
purchase by auction, without some- 
thing more, as fraud or surprise, 
8cc. But the decree was not afi^cted 
upon another ground ; that, a ma- 
terial witness being incompetent, 
the bill was not supported by evi- 
dence. White V. Damon, Vol. vii. 
30. 

fi. Sale of land by auction is 
within the statute of frauds; and 
the name of the vendee being put 
down by the auctioneer is not suf- 
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ficient. Buchmaster v. Harrop^ Vol. 
VII. 341. See Agreement, 60. 

6. Sales by auction within the 
statute of frauds. Higginson v. 
CUmeSy Vol. xv. 521. 

And5eeAGENT,[A.36. — Frauds^ 
Stat, of, 13, et seq. — Witness, 6. 
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1. PlaintiflT at law has a right to 
hold the defendant to bail upon his 
own affidavit : but there have been 
cases in which the court of law has 
permitted an explanation of the cir- 
cumstances by the affidavit of the 
defendant, particularly between fo- 
reigners and upon K>reign trans- 
actions ; and where an abuse of the 
process appeared, has directed com- 
mon bail to be filed. De Carriere 
V. De Calonne, Vol. iv. 590. 

2. Defendant cannot be held to 
bail a second time for the same 
cause. Amsink v. Barklay, Vol. 
V in. 569. 



BANK OF ENGLAND. 

1. The Bank of England are not 
to look beyond the legal title to the 
trusts of a will : and cannot, there- 
fore, prevent the executor from sell- 
ing out or transferring stock into his 
own name. Bank of England v. 
Parsons, Vol. v. 665. 

2. Notwithstanding 39 and 40 
Geo. III. c. 3. the Bank may still 
be made parties to a bill to restrain 
a transfer filed since that act. A 
demurrer by the Bank was therefore 
overruled. Temple v. Bank qfEng-^ 
landy Vol* vi. 770. 

3. An application under that act, 
to restrain the Bank from making 
a transfer without making them 
parties, must be upon notice to the 
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defendants, or on affidavit^ as in 
cases of waste. Hammond v. Maun- 
drell, Vol. vi. 773. 

4. Distinction between the books 
pfthe Bank of England and records. 
Auridy.Smithj Vol. xviii. 203. 
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BANK STOCK. 

1. Bank stock specifically be- 
gueathed to A. in trust to pay a 
bond debt to himself; and as to the 
resty for B. for life ; remainder over: 
the trustee being also executor, 
transferred to persons not entitled 
under the will: the Bank is not 
chargeable. Hartga v. The Bank 
cfEnglandy Vol. iii. 55. 

2. Bonus on bank stock con- 
sidered as capital; not profit to 
which tenant for life was entitled. 
The Lord Chancellor disapproving, 
but following the former decisions. 
Taris V. Parisy Vol. x. 185. S. P. 
Clat/lon V. Greshdmj Vol. x. 288. 

3. Bonus on bank stock held to 
be taken as part of the capital, and 
tenant for life only entitled to the 
interest of it. Wilts v. Steele, Vol. 
XIII. 363. 
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1 . Where banker^s check is given 
and paid away for valuable con- 
sideration, or to a creditor, executor 
is liable ; and if person to whom it 
is given receives it before the banker 
has notice of the death of thedrawer, 
it cannot be recalled. Tate v. Hit' 
lerty VoL ii. 118. 

2. Reasonable commission 25.6^. 
fer cent, allowed to a country banker 
on discounts, though for a person 
resident in London, and paid through 
a banker, there, is not colourable. 
1^ parte Jones^ VoL xvii. 332. 

3.' Short bills in the hands of a 



banker are specifically the property 
of the remitter, subject to a lien for 
the bal ance of the account. Bamton 
ex parte. Vol. xvii. 431. 



BANKRUPT. 

[A.] Jurisdiction of the coukt. 

[B.] Trading. 

[C.l Act of bankruptcy. 

[D.J Petitioning creditor — 

DEBT— BOND. 

[E.] Docket, striking the. 

[F.] Commission. 

[G.] Commissioners — powers-— 
privileges. 

[H.] Assignment — effect of. 

[1]. Assignees — choice — re- 
moval — POWERS— duties. 

[K.] Proof. 

[L.] Election of creditor. 

[M.] Surrender. 

]N.]] Certificate. 

;0.] Supersedeas. 
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[A.] Jurisdiction. 

1. The jurisdiction of the Lord 
Chancellor in bankruptcy is distinct 
from that of the Court of Chancery. 
VoL VI. 782. 
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S. The jurisdiction in bankruptcy 
is utider a special antboritVi distinct 
from that of the Coart of Chancery. 
PhiU^s V. SUWiYoX. Yiir. 250. 

3. Jurisdiction in bankruptcy legal 
and equitable. Ibid. Vol. xv. 4^. 

4. Jurisdiction in bankruptcy on 
the petition of persons claiming, not 
utider the commission, but against 
it, speci6c property. Ex parte Pease, 
Vol. XIX. 25. 

5. Jurisdiction in l>ankruptcy be- 
yond the statutes. Ex parte Cawk- 
•aell. Vol. XIX. 234. 

6. Legalandequitflblejurisdiction 
of the Lord Ciiacellnrin bankruptcy 
more by practice than authority. 
Ex parte Soffey, Vol. xix. 469. 

Administration in bankruptcy 
both legal and equitable, lb, 471- 

7> Distinction Detween the Juris- 
diction in the Court of Chancery 
and in bankruptcy. Ex parte Smith, 
Vol. XIX. 473. 

8. The Lord Chancellor, in bapk* 
ruptcy, holds an even hand between 
the Cfrown and the creditors. Ex 
parte Mavor, Vol. xix. 541. 

And see infra [V.] 1 : and [X.] 2. 

[BJTbadinc. 

I. The owner of a share in a ship 
is not, in that character, subject to 
the bankrupt laws. Exparte Bowes, 
Vol. IV. 168. 

S. Commission cannot be sup- 
ported by a trading during infancy ; 
very slight degree of trade will be 
sufficient, if indicating an intention 
to deal generally. Maule ex parte. 
Vol. XIV. 603. 

3. An underwriter, merely as such, 
cannot be a bankrupt. Ex parte 
Bell, Vol. XV. 355. 

4. So holders of stock in public 
companies. Ibid. 357- 

[C] Act of bankbuptct. 

I. Whether lying two months in 
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prison, charged in actions for debts, 
and being surrendered in dischai^ 
of bail, can constitute an act of 
bankruptcy; the original commit- 
ment being under a criminal sen- 
tence; during which the party was 
charged. Exparte Bowers, Vol. 



2. Though a commission of bank- 
ruptcy cannot stand upon a con- 
certed act of bankruptcy, it may be 

upported, if any other act of bank- 
uptcy, not liable to that objection, 
as been committed; and the pri- 
ily of the bankrupt is no ob- 
jection: nor, that the object of the 
commission is to defeat au exe- 
cution. Ex parte Edmonson, Vol. 
VII. 303. 

3. Witnesses to prove the act of 
bankruptcy not having obeyed the 
summons of the commissioners, an 
order nas made, that they should 
attend the commissioners. Exparte 
iwnrf, Vol. VI. 781. 

4. The fraction of a day is ma- 
terial in determining whetner the 
commission issued after the act. 
After a verdict upon an issue, by 
which they were found to have been 
on the same day, the Court directed 
a new trial upon the issue altered, 
whether the act was committed be- 
fore the time of issuing \h€ com- 
mission. WydotEti's Case, Vol. xiv. 
80. 

A commission may be sealed in 
the nieht. Ibid. 87. 

5. It is sufficient, if there be an 
act of bankruptcy before the issuing 
and the awarding and sealing the 
commission; the statute does not 
require, though it is according to 
the practice, to make affidavit at 
ihe time of striking the docket, of 
the belief that the party is a bank- 
rupt at that time. Ibid. 

6. Act of bankruptcy by a man 
who bad retired from trade, but 
during the existence of a debt coo- 
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tracted while in trade, will sustain 
a commission. Demdney^ Ex parte ^ 
Vol. XV. 495. 

7. Act of bankruptcy committed 
after retiring from trade sufficient. 
Ex parte Baniford, Vol. xv, 449. 

8. Act of bankruptcy by quitting 
the dwelling-house with the inten- 
tion of delaying a creditor^ though 
under a groundless apprehension. 
Ibid. 

9. Act of bankruptcy by denial 
to a servant calling for a debt by 
the direction of the acknowledged 
agent of the creditor^ and by the 
appointment . of the debtor ; and 
though the debtor was seen by the 
person applying through the win- 
dow of a partition, and heard giving 
directions to detiy him. Ibid, 

10. A concerted act not available^ 
except the creditors not privy to it. 
Bourne ex parte, Vol. xvi. 145. 

1 1 . Commission upon a concerted 
act may be supported by another 
act. Bourne ex parte, Vol. x v i . 1 45 . 

12. Assignment of all property, 
though for the satisfaction of all 
the creditors, an act of bankruptcy, 
Ibid^ 

IS. Circumstances amounting to 
an act of bankruptcy, by keeping 
house, viz. not going to his count- 
ing-'house, nor into the town near 
which he lived ; sending for his 
papers to his house, and not going 
out, except taking an evening walk 
in the country. Ibid. 

14. Trader, having privilege of 
parliament, by not paying money 
under an order of Court, commits 
an act of bankruptcy by stat. 45 
Geo. 3^ c. 124. Mead v. Philips, 
Vol. XVI* 437. 

15. Assignment by partners by 
deed of property, proved to be all 
their property in trust for their cre- 
ditors, with a proviso, to be void, if 
all the creditors for above £0/. should 
not execute, ^or a commission of 
bankruptcy should issue within a 
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certain time, is an act of bank- 
ruptcy; not where the d^ed being 
jomt and not several, one never 
executed . Dktt&n v. Morrison^ Vol . 
XVII. 193. 

16. Denial to a creditor with sub-^ 
sequent approbation, if not con- 
nected with previous directiony or 
if, in the interval, the debtor bad 
seen and conversed with the cre^ 
ditor, not an act of bankruptcy. Ex 
parte Foster^ Vol. xvii. 416^ 

17* Shutting up a banker'^s shop 
not an act of bankruptcy, by a part- 
ner residing in another place. Ex 
parte Mavor, Vol. xix. 55S. 

18. Order for production before 
commissioners of bankruptcy of a 
deed of trust, alleged to be an act of 
bankruptcy: but if the petitioning 
creditor knew of and acquiesced 
under it, though he did not execute, 
it will not support the commission* 
Ex parte Cawkwell, Vol. xix. ^3. 

19- Act of bankruptcy on parol 
evidence of a deed which cannot be 
produced. Jbid. 234. 

[DT. Petitioning Cbeoitoh. — 
Debt. — Bond. 

And see infra [O], 4. 

1. Commission of bankrupt an 
execution for all creditors. The 
petitioning creditor therefore cannot 
receive his debt, and the commission 
be superseded, while the others are 
unsatisfied. StokeSf Ex plirte, Vol. 
VII. 408. 

2. The presence of the petitioning 
creditor at the meeting to declare 
the party a bankrupt, as required 
by a general order ot Lord Rosslyn, 
26th November, 1798y dispensed 
with upon circumstances. Ex parte 
Edwards^ Vol. viii. 318. 

3. An attorney's bill, though not 
delivered, sufficient. Ex parte Sut' 
ton^ Vol. XI. 1 63. 

But a commission cannot be taken 
out on an equitable debt. . Ibid. 

4. Where the son, upon a settk* 

D 
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ment made by his father upon his 
marriageygave a bond of indemnity, 
held void, as a fraud upon the mar- 
riage contract. Palmer v. Neave, 
Vol. XI. 165. 

5. Where the petitioning creditor's 
bond became assignable, and would 
have been ordered to stand as a se- 
curity for costs, to be ascertained in 
an issue, and he afterwards became 
bankrupt, the Court ordered it to 
stand as a security for <£30, as a 
liquidated sum. Ex parte Bimene, 
Vol. XIV. 600. 

6. The assigning of the bond is 
conclusive evidence of the com- 
mission having been maliciously 
sued out, and neither more nor less 
than the penalty of the bond can be 
recovered : the Court, therefore, in 
a case of some suspicion of malici- 
ous motive, refused to assign, but 
superseded the commission with 
costs, without prejudice to any ac- 
tion. Ea: parte Lane, VoL xi. 41 5. 

7. Where the bond is assigned, 
the whole penalty must be reco- 
vered. Jtimene, ex parte, Vol. xiv. 
600. 

8. Whether judgment for da- 
mages, in an action for breach of 
promise of marriage, by relation to 
the time of the verdict, forms a debt, 
that will support a commission of 
bankruptcy, issuing, and the act of 
bankruptcv committed, in the in- 
terval, ana as to the effect of the 
certificate upon such a debt, Qiuere. 

The commission superseded; with 
the offer of a case. Ex parte Charles, 
Vol. XVI. 256. 

An attorney, not having de- 
livered his bill according to the sta- 
tute Geo. 2. though he cannot bring 
an action, may be the petitioning 
creditor in a commission of bank- 
ruptcy : but his debt must be after^ 
wards examined. Ibid. 166. 

9. Ground of the general order, 
that the petitioning creditor shall 
attend in person at the opening a 
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commission of bankruptcy. Ex 
parte Foster^ Vol. xvii. 415.. 

Useful, that the existence of the 
petitioning creditor's debtat the time 
of bankruptcy should appear on the 
deposition. IbicL4\5. 

[E.] Docket, Striking THE. 

1. Creditor by compromising his 
debt after having struck a docket 
forfeits the debt. Ex parte Gedge, 
Vol. III. S49. 

2. Where the fourth day is a holi- 
day, a docket may be struck upon 
the first application the following 
day, though the office is shut ; the 
commission may be obtiiined at the 
chambers of the clerk of the secre* 
tary of bankrupts. Ex parte Cooper, 
Vof. XII. 418. 

3. Greneral order as to the time of 
strikiiig a docket on holidays, prio- 
rity given; entering in the docket- 
book; inspection thereof; sealing 
and issuing commission* Vol. xiiiv 
207. . 

4. The object of Lord Erskine'^ 
order, 29 December, 1806,(Vol.xiii. 
207,) to prevent dealing with a 
docket for the purpose, not of a 
commission, but of another arrange- 
ment; a practice to be discounte- 
nanced. Bourne, ex parte, Vol. xvi.^ 
145. 

A docket not to be struck without 
a solid ground of belief, that an act 
of bankruptcy has been committed.^ 
Ibid, 

5. Practice of striking a docket 
for the purpose, not of a commission 
of bankruptcy, but of compelling a 
composition, disapproved and not 
aided. Ex parte Masterman, Vol* 
xviii. 298. 

6. Application for a commission' 
of bankruptcy on the evening of the 
fourth day from striking the docket, 
immediately before eight o'clock, 
the hour of chatting the office, saf- 
ficicnt within the general order. 
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^9tht>ecemhefj 1806. NtcAolFs case. 
Vol. XIX. 616. 

[F]. Commission. 

1. Connnissioti of bankruptcy an 
action and execution in the first in- 
stance. Ex parte Hamper^ Vol. xvii. 
406. 

2. Quare, Whether the order of 
Lord Apsley, dated the \2t\i of Feb. 
1774, that a docket struck^ and no 
commission issued thereon, shall in 
no case prevent a commission by 
another creditor upon an application 
not made in less tnan four days, can 
be strictly acted upon: the esta- 
blished practice in the office being 
at variance with it ; and there being 
BO danger of fraud. Ex parte Lei- 
cestefj vol. vi. 429. 

3. Where a solicitor in London 
received directions, from a clienr to 
strike a docket, and on the n^xt 
morning, before the office opened, 
received similar instructions from 
another client, held that they must 
draw lots. Hayeks case. Vol. xiii. 
197. 

4. Whether the striking a docket 
merely can be considered the issuing 
a commission within the statute 
5 Geo. 2. c. SO; § 24. (a penal clause), 
Quare, Ex parte Paxtorij Vol. xv. 

462. ; 

5. Petition to have a commission 
of bankruptcy of a date previous to 
the act of bankifuptcy reseaied, re- 
fused. Ex parte Cheesewight, Vol. 
xvfii. 480. 

Com^mission of ba;nkruptcy re- 
sealed to correct a mistake in a 
name^ if not opened. - Hid. 480. 

6. -Commission refused to be 
altered as to description of the 
bankrupt. Ex parte TAompson,VoL 
IX. 207. 

7; Comm^ission cannot be r^ealed, 
even on the ground of a clerical mis- 
take^ if there has been any dealing 
upon it, as if it has been opened.- 
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Fisher*s case, Vol. x. 190; S. P. 
Btirraso's case, Vol. x. 286. 

8. .Where a commission had been 
once opened and acted upon, but 
there was a failure of proof of the act 
of bankruptcy, except subsequent to 
the date of the commission, held that 
a new commission must be issued. 
Ex parte Tkwaites, Vol. xiii. 325. 

9. A commission of bankruptcy 
cannot be sustained by residence 
abroad, where the departure from 
the realm is for a fair and proper 
purpose, and not with a view of de- 
frauding creditors. Ex parte Mutrief 
Vol. V. 576. 

10. A joint commission against 
two partners in England, another 
partner residing abroad, superseded. 
Ex parte LaytOTty Vol. vi. 429. 

11. Commission of bankruptcy 
against a distant covntry bank exe-< 
cuted in London, on account of the 
holders of small notes in the country 
another commission v/as ordered to 
be executed there, for the purpose 
only of receivingproof of debts there ^ 
the proofs so taken to be received 
under the London commission. Ex 
parte Upkam^ Vol. xvii. 212. 

12. Commission of bankruptcy, 
especially against country bankers, 
to be executed immediately, without 
waiting the time allowed by the ge- 
neral order of 1793. Ex parte Mavor, 
Vol. xix. 542. 

13. General order, that in a coun- 
try commission two barristers .re« 
sident near the place be inserted in 
the list of commissioners; and no 
quorum commissioner, unless a bar* 
rister. Vol. v. 235. ; 

14.. Where two commissions are 
taken out against the same party^. 
the Court will execute a discretion, 
controlling the strict right; and. 
support that, which is most conve- 
nient; if the objections to it can be 
removed by superseding the other. 
Ex parte Laytonf Vol. vi. 429* 

P2 
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Abuse of a commission by de- 
laying the execution of it with a 
view to another arrangement. Ibid. 

15. Though a bankrupt dies^ not 
having surrendered, the commission 
may proceed. Demdnejfy ex partCy 
Vol. XV. 494, 

16. Commission established under 
strong circumstances of suspicion: 
particularlj^y that the affidavit and 
Dond for the docket were written by 
the bankrupt; whose brother was 
the petitioning creditor. Ex parte 
Steele, Vol. xvi. l6K 

17. Commission of bankruptcy 
relinquished by the petitioning cre- 
ditor upon obtaining security, su- 
perseded ;: his proof under another 
commission expunged, and being 
an assignee, a new choice directed. 

The knowledge of one or two in- 
dividual creditors, ifnageneral com- 
munication5 does^not prevent the ef- 
fect of the Stat. 5 Geo. 2. c. 30. § 2*. 
£r parte Paxtor^ Vol. xv. 46l. 

18. Discretion of the great seal 
to supersede a second commission 
against an uncertificated bankrupt, 
and even, under circumstances, on 
the petition of the bankrupt; or not. 

Tne petition for that purpose of 
the petitioning creditor under the 
first commission dismissed with 
costs, under the circumstances ; fif- 
teen years since the first commis- 
sion ; during the last seven of which 
the bankrupt, who was his son-in- 
law, was permitted to carry on trade 
in another place. Ex parte Leet. 
Vol. XVI. 473. 

Inconsistency of the decisions 
that a bankrupt, uncertificated, has 
no property, yet may acquire it by 
action. loid, 474. 

Circumstances under which a 
bankrupt uncertificated might pe- 
tition to supersede a second com- 
mission against him. Ibid. 

As to the distinction, that an ob- 
jection, . which a tl\ird person may 
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take, cannot be taken by the bank- 
rupt, Qiuere, with reference espe- 
cially to criminal cases. Ibid. 476. 
19* It is no objection to a com- 
mission that the direct object in 
taking it out is to prevent tne exe- 
cution of a creditor, provided it be 
the commission of the creditor and 
not of the bankrupt. Ex parte 
Bowes, Vol. XVIII. 541. 

20. Construction of the general 
order in bankruptcy (29 December^ 
1806), that the commission must be 
sealed at the first public seal after 
application within four days after 
the docket, though wilhin less than 
seven days. Ex parte Hyne, VoL 
XIX. 6l. 

Commissioners of bankruptcy con- 
sidered a court of j ustiee for the 
purpose of protecting witnesses be- 
fore them. Ex parte Russell, Vol. 
XIX. 165. 

The bankrupt statutes do not bind 
the crown. l65. 

21. Order for a commission of 
bankruptcy against J. Stevenson, 
otherwise Stephenson, in an urgent 
case. Stevenson's ceLse, Vol. xix. 277. 

22. Commission of bankruptcy, 
for the mere purpose of giving a 
certificate, a conspiracy liable to in- 
dictment or information. Ex parte 
Cawthome, Vol. xix. 260. 

23. Insertion of bankruptcy in 
the Gazette suspended only where 
on inspection of the proceedings' 
no bankruptcy found; or under a 
country commission to give the op- 
portunity of producing the evidence. 

Under the circumstances an issue 
directed to try the bankruptcy;, 
which had not appeared in the 
Gazette ; all proceedings under the 
commission being stayed. Ex parte 
Tarleton, Vol. xix. 46*4. 

24. Any person, not a solicitor, 
may take out a commission of bank* 
ruptcy. Ex parte Smith, Vol. xix. 
473. 
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2!), On application to supersede 
a commission of bankruptcy^ and 
issue another^ the act of bankruptcy 
being subsequent to the date of the 
commission, the solicitor was re- 
quired to state by affidavit^ why he 
took out a commission which he 
could not support. Pending that, 
the time havine expired, another 
creditor obtained a supersedeas, and 
a commission, under the apprehen- 
sion of immediate extents. The 
bankruptcy was afterwards declared 
under the first commission, upon 
acts of bankruptcy found previous to 
its date; but the latter commission 
was preferred. Ex parte Mavor, 
Vol. XIX. 539. 

Speculating commissions of bank- 
ruptcy, without the means of sup- 
porting them, disapproved. Ibid, 
540. 

26. Two commissions of bankrupt- 
cy for the same purpose cannot su bsist 
together; in general the second will 
be superseded, but special circum- 
stances, as consent, fraud, or laches, 
in the creditors under the first, will 
support the second and supersede 
the first ; and if it happens that the 
bankrupt is •encouraged to trade 
pending a commission, and a second 
one is sued out, the first will be in- 
stantly superseded upon the as- 
signees paying the creditors under 
the first HOs. in the pound, and all 
the costs. Ex parte Brcnrni, Vol. ii. 

67. 

A commission difiers from an 
execution, in vesting all the rights 
and possibilities of the bankrupt in 
the assignees, the latter passes only 
what is actually seized. Ibid. 68. 

Joint and separate commissions 
are now blended together, and the 
practice of taking them outexploded 
as an unnecessary expense, ibid. 

Assigness under a second com- 
mission would be nonsuited in trover 
against assignees under the first. 
Ibid. 
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[G.] Commissioners. — Powers. 
—Privileges. 

1. Commissioners are not to de- 
cide whether an estate shall be sold 
or not, there must be an order for 
sale, and any creditor may insist on 
it. Ex parte Goring^ Vol. i. 169. 

2. Upon bankruptcy the mode of 
selling an estate is left to the com- 
missioners, and not directed by the 
Court, as in a sale by the Master. 
Ex parte Comings, Vol. i. 1 12. 

3. Court cannot control the dis- 
cretion of the commissioners as to 
signing a certificate. Suare, If a 
mandamus will lie i Ex parte King, 
Vol. XI. 417, 425, 

Quare, If a signature, previous 
to the last examination, is such as 
the statute intended. Ibid, 424. 

The mode of reviewing the opi- 
nion, whether the bankrupt's answers 
are satisfactory or not, is by habeas 
corpus. Ibid. 425. 

4. Protection of commissioners 
of bankruptcy, granted at a private 
meeting on the application of the 
bankrupt the day after he was served 
with notice, and before the first 
public meeting, good. Order on 
the plaintiff in the action to dis- 
charge the bankrupt, and the officer 
to pay the costs. Ex parte Wood, 
Vol. xviii. 1. 

5. Court refused to interfere with 
the discretionary power of the com- 
missioners, to enforce answers from 
a person examined as to the bank- 
rupt's property, by ordering him 
to submit himself to be examined 
upon those points. Ex parte Farr, 
Vol. IX. 513. 

6. The commissioners may, after 
deliberation, make their order of 
commitment when he is not priesent, 
and it is no objection that it bears 
date on the day of the examination, 
though in fact made some days 
after. Salfs case. Vol. xiii. 361. 

Commissioners of bankruptcy 
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may be ordered to pay costs in re- 
spect of conduct out of the course 
of their duty as commissioners. 
Saints case, Vol. xiii. 361. 



terfere by petition. Ejp parte Tom* 
kinson^ Vol. x. 106. 

12. The Court enforced its ju- 
risdiction to compel a bankrupt, 



7. Court can remove commis* who had passed his examination 



sioners for misconduct, but will not 
ijuake them pay costs. Ex parte 
Scarth, Vol. xiv. 204. 

8. Costs to commissioners in 
bankruptcy, made parties to a peti- 
tion without ground; viz. for re- 
fusing to admit the affidavit of an 
absent creditpr, proceeding at law; 
not permitting the examination of 
the petitioning creditor b}' a persoa 
who had not proved a debt, and ad- 
mitting the full proof of a creditor 
claiming a lien pn papers in his 
hands, as agent in town for the 
bankrupt, as attorney. Ex parte 
Steele^ Vol. xvi. 161. 

9. Commitment by conimission- 
ers of bankruptcy for an unsatis- 
factory answer of the bankrupt 
illegal; the recital of the previous 
examination not correctly stating 
the admissions upon which t)ie ques- 
tion was founded. He-examination 
directed; the bankri^pt being in 
custody also under a surrender by 
hi9 bail. Ex parte Hiams, Vol. xvin. 

237. 

Whether a person com^iitted by 
coipn^issioners of bankruptcy c£^n 
be discharged on petition wittiout a 
habeas corpus^ Qiuere. Ibid. 237. 

10. A bankrupt may be committed 
by the commissioners, though swear- 
ing positively, if his answers are 
not reasonably satisfac|:ory. Being 
brought up by Habeas Corpus, he 
was remanded ; the whole examina- 
tion not being satisfactory; though 
particular answers separately taken 
might have been sf) considered. 
TflyZor's case. Vol. vui. 323. 

11. Wfore bankrupt was comr 
mitted for no( giving satisfactory 
answers, the commitment being 
questioin^hle, Ppurt relfueed to in- 



and obtained his certificate, to at- 
tend the commissioners. Anon. Vol. 
xiv. 449* 

I3t So (he Caurt will compel the 
attendance of witnesses, for the pur- 
pose of proving the various requisites 
to support the comoiission, though 
no express authority ia given by tne 
statutes. Ibid. 

14. A witness refusing to attend 
the commissioners, to prove the act 
of bankruptcy, ordered to attend 
them. Ex parte Jones, Vol. xvii. 

371). 

15. In bankruptcy the Court has 
an implied authority under the sta- 
tute, to order the attendance of any 
one to substantiate the proceeding, 
by proving the act of bankruptcy. 
Order made for solicitor, objecting, 
as having been the confidential 
agent, to attend, reserving just ex- 
ceptions as to any questions that 
might be put by the commissioners. 
Ex parte Jtiiggins, Vol. xi. 8. 

16. Warrant of commissioner^ of 
bankrupt to arrest a witness may 
issue at once on disobedience to 
their summons; and does not re- 
quire a second summons. Linti^ 
tmite Ex parte, Vol. xvi. 235 n. 

17. When commitment by the 
commissioners for giving unsatis- 
factory answers is legal. Court can- 
not discharge him upon Habeas 
Corpus, on the ground that his far- 
ther examination cap now be of no 
use to the creditors. &utsre, If he 
can be committed for refusing to 
answer what would subject him to 
prosecution for fplony I ^x parte. 
Tf&wlan, Vol. XI. 511. 

18. Coinmissionersof banl^ruptcy, 
as they cannot i^sue subpoenas, must 
upon quQfstioi;!)^ of fact comipg be* 
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fore them collaterally proceed by 
affidavit. Ex parte Thistlewood^ 
Vol. XIX. 250. 

19- Commitment of bankrupt on 
a question, whether he had com<- 
municated to his assignee accord* 
ing to the direction of the commis- 
sioners, where and how persons, 
named by him as debtors, were to 
be found, and if not, why not, an- 
swered, he had not, and could state 
no reason why, illegal; and the 
bankrupt discharged on Habeas 
Corpus: the commissioners having 
no power to delegate their authority 
to examine ; and the bankrupt, no 
consent appearing on the warrant, 
not being bound to submit, or to 
state, why he did not; but, had 
they personally required "the in- 
formation from him, which he must 
be supposed capable of giving, bis 
answer, that he would not, orcpuld 
not, however direct, not being sa- 
tisfactory, would justify commit- 
ment. Cassetb^s case, Vol. xix. 
324. 

20. If a person, committed by 
commissioners of bankruptcy, is en- 
titled to be discharged only from a 
defect in form, the Court oh Habeas 
Corpus required to commit. Ibid. 
32,6. 

21. A commissioner cannot pur- 
chase property under the commis* 
sion for himself or another. Ex 
parte Bennett^ Vol. x. 381. 

22. The assignees, not the com- 
missioners, are entitled to the cus- 
tody of the proceedings. Ex parte 
Scarth, Vol. xv. 293. 
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[H.] Assignment, Effect of. 

1. An assignment, by operation 
of the bankrupt laws, is not an as- 
signment for valuable considera- 
tion, and in respect of the rights 
between husband and wife, its only 
eifect is to place the assignees in 
the place and stead of th6 husband. 
Wright y, Mitrtey, Vol xi. 17. 



2. They are entitled to the wife's 
equitable interest, as well as where 
she is entitled to a capital sum, 
subject only to the equity requiring 
some provision for her out of that 
interest. Ibid. 21. 

Quitre, If the equitable interests 
of the wife can be barred or affected 
by the husband's assignment for a 
valuable consideration. Ibid. 20. 

3. The general assignment has 
not the effect of reducing into pos« 
session equitable interests of the 
bankrupt's wife, as a legacy of 
stock, and decreed, therefore, 
against the assignee, to be paid to 
her by right of survivorship. Mit- 
ford V. Mitfordj Vol. ix. 87. 

4. A distinction has always been 
made between a particular assign^i 
ment for valuable consideration and 
an assignment by operation of law. 
Ibid. 97. 

The wife surviving is not bound 
by his voluntary assignment. Ibid. 
99. 

What interests survive to the wife 
in equity, in general, is determined 
by analogy to the rules of law. 
Ibid. 98. 

5. An assignment passes the 
bankrupt's rights in the same plight 
and condition as he possessed them, 
and even when they take a complete 
legal title, they are yet subject to 
whatever equity the bankrupt was 
liable to. Ibid. 100. 

6. The assignees are not con- 
sidered purchasers for valuable con- 
sideration, in the proper sense of the 
words, a distinction has been con^ 
stantly taken between them and a 
particular assignee for a specific 
consideration. Ibid. 100. 

Qjucere^ If a particular assignee be 
liable to make a provision for the 
wife out of her fortune f Ibid. 

7. Preference of the assignment 
under a commission of bankruptcy, 
to an extent for general acceptances, 
not due at the baokrapttr)r«; 
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Distinction upon acceptances for 
the money of the Crown specifically 
^emitted, 

8. Compensation, under the Lon- 
don Docks Act, to the proprietors 
of ancient privileged quaj's, passed 
under a commission of bankruptcy. 
CrtMwell V. Li/e, Vol. xvii. 343. 

9. Annuity by will charged upon 
real estate for A. for life, payable to 
him only, upon his own receipt and 
no other, and to cease immediately 
on alienation, ceases by the bank- 
ruptcy, and bargain arid sale of the 
estate of A* Domett v. Bedford, 
Vol. HI. 149. 

10. A debt due to the Crown pre- 
ferred to creditors under a bank- 
ruptcy; the sheriff being in posses- 
sion under several extents; one of 
which, for part of the debt, was 
tested the day the provisional 'bar- 
gain and sale and assignment were 
executed ; the others having issued 
subsequently. Sogers v. Mackenzie, 
Vol. IV. 752. 

11. Property attached in Jersey, 
being by the laws .of that island 
vested in the creditor attaching upon 
confirmation by the court of the 
island, in the case of a bankruptcy 
it was held, that the creditors at- 
taching were entitled to hold the 
property attached, and to prove for 
the residue, where the act of bank- 
ruptcy was subsequent to the com- 
pletion of the judicial act, whether 
on the same or other day; but where 
the act of bankruptcy was previous, 
they could not hold against the as- 
signees. Ex parte iyObreey\o\.\iii. 
82. 

12. Under an agreement to pay 
bills indorsed into. a country bank 
on discount for the notes of the 
bank bills, paid .in after the bank- 
ruptcy of sdme partners, but before 
that of the whole firm, cannot be 
retained by the assignees. Ex parte 
ii'Gaey Vol xi^. 607. 

13. Legftcy, f«dling /^ a badk^ 
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rupt before allowance of his certifi- 
cate by the testator's death pending 
an unfounded petition to stay it, 
goes to his assignees; unless the 
petition was presented with that ob- 
ject. Ex parte Ansell, Vol. xix. 208. 

[I.] Assignees — choice — remo- 
val — POWERS — DUTIES, &C. 

1. Order under statute fifth Geo. 2. 
c. 30, § 31, that new assignees may 
be chosen, and that the commis- 
sioners may execute a new bargain 
and sale and assignment, the former 
being vacated ; all the assignees 
being dead ; and the heir at law of 
the survivor being an infant. JSx 
parte Bain^idgef VoK vi. 451. 

2. Choice of assignees not dis* 
turbed on the ground that some 
creditors, whose votes would have 
turned the scale, were absent by ac^ 
cident; but otherwise, if kept back 
by frauds An assignee will not be 
removed, merely because he must 
account, unless there is something 
in the nature of his interest render- 
ing it impossible to take the account 
with due impartiality, or a degree 
of misconduct making him unfit to 
execute such a trust. Ex parte Sur^t 
teesj Vol. XT I. 10. 

3. Assignees have all the equity 
the creditors^ have, and mav im- 
peach transactions which the bank- 
rupt could not. Anderson v. Maltby^ 
Vol. II. 255. 

4. A bankrupt, who had obtained 
his certificate, being possessed of 
leasehold premises as executor and 
residuary legatee, mortgaged them 
to secure a debt of his own ; and 
afterwards assigned the equity of 
redemption for valuable considera*? 
tion; the deed reciting, that the 
assignment was made lor the pur-r 
pose of paying the debts of the 
testatrix. The assignee took an 
assignment of the mortgage. , The 
certificate b^^g in an action hel4 
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to hav£ been fraudulently obtakied^ 
the lease was claimed by the as- 
signees under the bankruptcy : but 
it was determined, they had no right 
agaJDSt the assignee for valuable 
consideration. Bedford v. Woodham^ 
Vol. IV. 40. n. 

5. The right to sue for money 
lost at play, given by 9th Anne, 
c. 14^ to the loser is a vested interest, 
and upon his bankruptcy passes to 
the assignees. Brandon v. Sands, 
Vol. II. 514. 

6. Assignees of a bankrupt reco- 
vered, in an action against the Bank, 
stock standing in the name of the 
wife. Fringle v. Hodgson, Vol. iii. 
620, 

7. A specialty creditor has the 
same right under the bankruptcy of 
the heir of the debtor, as if he had 
not become bankrupt; and may 
therefore follow the real assets, or 
their specific produce, in the hands 
of the assignees. The subject being 
small, relief was given on petition. 
Ex parte Moreton, Vol. v. 449. 

8. Assignees have no power be- 
yond the purposes of their trust ; 
and cannot, therefore, enter into an 
agreement disposing of the surplus 
after paying tea shillings ii!i the 
pound to the creditors. The Court 
dismissed a petition claiming under 
such an agreement, without preju- 
dice to a bill. Ex parte Barfity V oL 
XII. 15. 

9. When assignees agree to sell, 
they agree to sell with a good title 
in special cases as when they enter 
into the contract, supposing they 
have a good title ; the Court would 
stand neuter, and leave the parties 
to law. White v. Foljambe, Vol. xi. 
343, 345. 

10. Assignees advertising in the 
common way are bound, as much 
as other persons, to make a proper 
title ; they may qualify, to sell only 
such title as they have. McDonald 
▼• Mamon, Vol. xiit 277. 
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1 1 . Sale by assignees under a bank- 
ruptcy by auction to one of the cre- 
ditors, previously consulted as to the 
mode of the sale, and contrary to an 
order, that a receiver should be ap- 
pointed to sell: another sale was 
directed; the estate to be put up at 
the aggregate amount of the pur- 
chase-money and the sum laid out 
in substantial improvements and re- 
pairs ; which were to be allowed in 
case of a sale at an advance ; but if 
no farther bidding, the purchaser to 
be held to his purchase. Ex parte 
Hughes, Vol. VI. 617. 

12. Assignee of a bankrupt in- 
stead of selling the estate taking a 
lease himself, is answerable for pro- 
fit or loss. Ex parte Hughes,\oL vi. 
Ibid. 

13. Assignee of a bankrupt not 
justified in deferring a sale; and in 
such case, if called upon to sell, will 
incur the peril of answering any 
depreciation. Ibid. Vol. vi. 622. 

14. Order made to remove as- 
signees, and vacate the bargain and 
sale to, without prejudice to pur- 
chasers. Ex parte Leman, Vol. xlii. 
271. 

15. An assignee, resident in Scot- 
land, removed. Ex parte Grey, Vol. 
XIII. 294. 

IG. Assignee removed, and charged 
with interest at five per cent (before 
statute forty-^ninth Geo. 3, c. 121, 
§ 4.) for money paid in at his banker's 
to his account, and as his own pro- 
perty. Ex parte Townshend, Vol. x v. 
470. 

17. Assignees made no dividend, 
but, after thirteen years, had accu- 
mulated enough to pay fifteen shil- 
lings in the pound : sale and distri- 
bution ordered on petition of one 
creditor. Ex parte Goring, Vol. i. 
168. 

Assignees must not keep money 
in their hands. Ibid. 

18. Assigneein bankruptcy charged 
Iwitli interest, not as partner in the 



43 



BANKRITPT* 



bank, into which the money was paid 
by direction of die creditors* but for 
keeping it there too long Elx parte 
BaJcer^ Vol. xviii. 245. 

19. Assignees kept the fund eight 
years without dividing; one admit- 
ted, he had lent the share received 
by him at five percent: the other, 
that he had lent his share to a part- 
nership^ in which he was engaged, 
with his own money, without any 
distinct charge of interest : decreed 
to pay such interest as shall appear 
to have been made ; and where none, 
four per cent. Hankey v. Garret, 
Vol. I. 236. 

20. The actual interest at four 
per cent decreed against assignees 
for not making a dividend, may be 
increased under circumstances. In 
re Hilliard, Vol. i. 89. 

If it be necessary for a man to 
keep money at his banker's, and he 
makes use of his constituent's money 
for that purpose, it is making ad- 
vantage of it. Ilnd, 

21. Assignees held liable to reim- 
burse messenger his expenses sub« 
sequent to their appointment, al- 
though the commission was super- 
seded for fraud, the petitioning cre- 
ditor not to be found, and they not 
privy to such fraud, nor rcceivea any 
(e^ects^ Ex parte Uartop^Wol ix.l09. 

29. Assignees of a bankrupt re- 
pioved, on the ground that one of 
ihem had purchased the bankrupt's 
estates, under the commission, for 
himself. A resale was directed ^ and 
Ithe purchaser to account for a profit 

fained by him upon a resale of part : 
ut he was discharged from the pur- 
chase only conditionally, in case the 
resale should produce more. Eof 
parte Beynolds, Vol. v. 707. 

23. As to a purchase by a trustee 
of tlie trust-property, the rule is, that 
it shall not prevail under any cir- 
cumstances, unless the connexion 
appears satisfactorily to have been 
dissdited, a transaction to be viewed 
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with great jealousy, from the op- 
portunity of acquiring knowledge 
as trustee, or by universal consent. 
But as against him it shall stand, as 
if more cannot be obtained. "The 
rule applies to all agents, and most 
strictly to assignees in bankruptcy 
from their great power. In this in- 
stance, that of an assignee, another 
sale was directed: the premises to 
be put up at the price he gave ; and 
if no more bid, his purchase to stand. 
As he had bought them in at a former 
sale at a higher price, when there was 
another bidder to a greater amount 
than the final purchase, Qucere, how 
the assignee is to be charged as to 
that difference. JS.r parte Lacey^ 
Vol. VI. 625. 

24. Assignee of a bankrupt pur- 
chasing dividends is a trustee for the 
creditors or bankrupt according to 
the circumstances. Ex parte Lacegj 
VoL VI. Ibid. 

25. A banker receiving the money 
under a bankruptcy ought not to be 
an assignee. Ex parte Laceif. Ibid. 

26. Assignee under a commission 
of bankruptcy cannot maintain a 
petition against a person not claim- 
ing under the commission. Exparte 
Pease, Vol. xix. 46. 

27. Order on a provisional as- 
signee to deliver up short bills, leav- 
ing a sufficient amount to answer 
acceptances on account of the peti- 
tioners, and indemnifying the estate 
against any possible loss upon them; 
ab extent being otherwise satisfied. 
Exparte Buchanan, Vol. xix. 90i* 

And seie supr. [6.] 22. 

[K.] Peoof. 
And see Mobtoage- — ^equita- 
ble, ]. 

1. Two commissions of bank- 
ruptcy having issued, and one being 
superseded, proofs under that or- 
dered to be received under the other. 
Exparte Upkam, Vol. xvii. d'I'SL 

2. Auxiliary commission of banb- 
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raptcy to receive proof of debts in 
the country, limited to notes under 
twenty pounds ; and liberty to ex- 
amiDe the bankrupts under it re* 
fused. Ibid. 213. 

3. Where there was a solvent part* 
Der, and no joint property, a joint- 
creditor not permitted to prove un- 
der the separate commission with 
tfae separate creditor, without re- 
sorting to the solvent partner. Keiu 
singtan Tayior, ex parte, VoL xiv. 

447. 

4. Petitioners having proved un- 
der a joint-commission, upon a joint 
and several bond, permitted to wave 
such p]x>of, and prove under against 
the separate estates, not disturbing 
dividends already made. Ex parte 
BeUln/j Vol. xiii. 70. 

5. Proof under the banlcruptcy of 
one joint debtor, after receiving a 
composition from the other, ex- 
panged : the release to one being a 
release to both. Ex parte Slater^ 
Vol. VI. 146. 

6. Where partners carry on in- 
dividnally distinct trades, the joint- 
firm may prove against the separate 
estate. By the {Ghahcellor. Ex parte 
St. Bm-ke, Vol XI. 413. 

7. Proof under a commission of 
bankruptcy against nr^ overseer of 
the poor, in rei^pect of money in his 
hands at the time of his bankruptcy 
before the period of accounting. Ex- 
parte Exleight Vol, yuQil. . 

8. The bank of England not en^ 
titled iQ pvQve upder a commission 
of bftakrgptcy by a clerk, without a 
pow^r iof attorney. A general order 
to enable them proposed. Ex parte 
tifi Monk of England, VoU xviii. 
288. 

9. Though unliquidated damages 
cannot h^ proved under a commis- 
i^on of bankruptcy, yet, :if tiie de^ 
man(^ is partly of that nature, and 
partly liquidated, as tfae differeaoe 
of price upon a resale, the creditor 
bi^iung a security may apply it first 
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to the former, then to the latter, and 
may prove the residue. Ex parte 
Hunter, Vol. vi. 94. 

10. A debt, which could not be 
recovered in an action against a plea 
of the statute of limitations, nor in 
equity by analogy to it, not ad- 
mitted under a commission of bank- 
ruptcv. Ex parte Dewdney, Vol. xv. 
479. " 

1 1 . Order (Ex parte Dewdney, ante, 
Vol. XV. 479.) giving effect to the 
statute of limitations io banl^ruptcy, 
affirmed on hearing. Ex parte 
Bjqffhf, Vol. XIX. *68. 

12. Under a guaranty the debt is 
contingent only: therefore a debt, 
accrued by default after the bank- 
ruptcy of tha surety, cannot be 
proved under the commission. Ex 
parte Gardom, Vol. xv. 286. - 

13. A creditor, who has not re- 
ceived dividends under a composi- 
tion, if a bankruptcy takes place, 
and there is no fund separated for 
bis use, cannot have those dividends 
out of the bankrupt estate and prove 
the residue of his debt, but must 
come in as the other creditors, at the 
date of the bankruptcy. Oliviera, 
ex parte. Vol. viii. 84. 

14. Where petitioner refused tq 
answer how he disposed of money 
paid to him, on the ground that it 
might criminate him, only alleging 
that he had received no part on ac- 
count of his own demand ; held that 
being prima facie accountable for 
the receipt of such money, the cre- 
ditors had a right to insist that he 
shall discharge himself; commis^ 
sioners having therefore refused his 
proof. Court also dismissed his pe- 
tition. Ex parte Symes,Wo\.y^\.5%\n 

15. Accommodation bills, upon 
the bankruptcy of the drawer, were 
fully paid by the acceptors to the 
holder; who, having a fartbfer de- 
mand, under the commission proved 
for the whole, including the bitb: 
he may take out of the dividend 
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upon the bills the proportion he 
would have received upon the re- 
sidue of his debt bevond the bills, if 
the debt for the bills had been ex- 
punged: the rest of the dividend on 
the bills belongs to the acceptor. 
Ex parte Turner^ Vol. iii. 243. 

16. Acceptor becoming bankrupt, 
the petitioner having indorsed be- 
fore the bankruptcy, took up the 
bill : he may prove ; but cannot set 
off a debt due from him to the 
estate. Ex parte Hale, Vol. iii. 

304. 

17. A person giving cash for a 
bill without the indorsement of the 
person from whom he takes it, can- 
not prove it under his bankruptcy. 
Ex parte Shuttleworthf Vol. iii. 368. 

18. Cross paper between two 
houses; both of which become 
bankrupt: as between the two 
estates no proof can be made in re- 
spect of the bad paper, or the excess 
of damage eventually sustained on 
that account. Ex parte Walker, 
Vol. IV. 373. 

19. A. to discharge a debt due 
from him to JB., procures his banker 
C to direct his correspondent and 
partner D. to accept a bill drawn by 
i. Before the bill was due, C and 
JD. became bankrupt ; C. being in- 
debted to A. more than the amount 
of the bill. B. proved against the 
estate of D. ; but afterwards re- 
ceived the whole from A. A. not 
having proved against the estate of 
C in respect of tne bill is entitled to 
stand in the place of B. against the 
estate of X>.; whose proof having 
been expunged, was reinstated for 
thebenetitof ^. Ex parte Matthews, 
Vol. VI. 285. 

20. Dividends declared upon a 
bill of exchange, though not re- 
ceived, must be deducted from the 
prooR)y the indorsee under another 
commission of bankruptcy. Ex 
parte Leers, Vol. vi. 644. 

21. The holder of a bill of ex- 
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change may be compelled to prove 
under the bankruptcy of the ac- 
ceptor for the benefit of the drawer. 
Wright y, Simpson, Vol. vi. 734. 

22. Proof allowed under a com- 
mission of bankruptcy in respect of 
a bill alleged to be lost, but the 
most extensive indemnity to be 
given ; and to be settled by the com- 
missioners. Ex parte Greenway, 
Vol. VI. 812. 

2S. A bill indorsed by the drawer 
as a farther security on discounting 
another bill for him ; the drawer and 
acceptor of the bill so indorsed be- 
coming bankrupts, the proof against 
the estate of the acceptor, not the 
dividend only, was restrained to the 
original debt. Ex parte Bloxham, 
Vol. V. 448. 

This point being brought on af- 
terwards before Lord Eldon Chan- 
cellor, this decision was over-ruled. 
Ex parte Bloxham, Vol. vi. 449. 600. 

24. Acceptor for the honour of 
the drawer of a bill originally . ac- 
cepted by the bankrupts, having 
taken up the bill, ought, if the bank- 
rupts had no effects in their hands, 
to resort first to the drawer. There- 
fore, though his proof was permitted 
to stand, the dividend was restrained 
for an inquiry, whether the bank- 
rupts had effects, and if not, whether 
the person, who so took up the bill, 
had effects of the drawer at the time 
or since. Ex parte Wackerbath, Vol. 
V. 574. 

25. Cross paper, dishonoured on 
each side ; both parties being bank- 
rupt: as between the two estates 
the proof was confined to the cash 
balance, without regard to the dis- 
honoured bills. Ex parte Earle, Vol. 
V. 853. 

26. Proofs in bankruptcy ex- 
punged, and certificate recalled, 
being obtained by fraud. Ex parte 
Cawthome, Vol. xix. 260. 

27. Bankers, appointed under a 
commission of bankruptcy, be- 
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comiag bankrupt, their estate can- 
not have any dividend on a debt 
previously due to them, until the 
whole, received by them as bankers 
to that estate, has been accounted 
for. Ex parte Bebb, Vol. xix. 222. 

28. Acceptances by bankers, and 
bills remitted to them in the course 
ofa banking account with the bank- 
rupt. Their acceptances not due at 
the bankruptcy are a good con- 
sideration; and taking them up 
they may prove upon the bills in 
their hands, though not due at the 
bankruptcy. The proof must be 
upon the bills, and not as a cash 
balance. Ex parte Bloxham, Vol. 
Yiii. 531. 

29. A, and B. having dealings and 
cash accounts together, and both 
become bankrupts, proof of a ba- 
lance due to B. allowed; but di- 
vidends retained to answer out- 
standing bills from ^. to 27., some 
of which were dishonoured. Ex 
parte Metcalfe, Vol. xi. 404. 

30. Where the debt arose upon 
notes, the consideration for which 
was made up, partly of the fruit of 
illegal transactions in stockjobbing, 
and part of monies received, proof 
allowed as to the latter, but not of 
the former. Ex parte Btdmer, Vol. 
XIII. 313. 

31. Where goods were sold, to be 
paid by bill at three months, and 
before that period the drawer and 
acceptor of tne bill, and the vendee, 
became bankrupt; vendor proved 
and received dividends under the 
commissions of the drawer and ac- 
ceptor, and offered to prove under 
that of the vendee, who had not in- 
dorsed the bill, and held that he was 
entitled so to do; but the claim and 
dividends were ordered to be re- 
served until the deficiency was as- 
certained. Ex parte Blackbume, 
Vol. X. 204. 

' 92. Where there is an antecedent 
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debt, and a bill is taken without 
taking an indorsement, which t>ill 
turns out to be bad, the demand for 
the antecedent debt may be resorted 
to. Ibid. 

33. Where the terms are so ex- 
tremely inadequate, as to satisfy the 
conscience of the Court that there 
must have been imposition or op- 
pression, this Court will order the 
instrument to be delivered up. So 
annuity deeds void under the act; 
but parties were allowed to have 
the validity of objections tried at 
law. Underhill v. Horaoood, Vol. 
X. 209. 

And decree affirmed upon a re^ 
hearing. Vol. xiv. 28. 

3'K Proof in bankruptcy under 
promissory notes for liquidated da- 
mages by compromise of an action 
for seduction; per quod servitiunK 
amisit. Vol. xv. 286. 

35. Acceptor without effects for 
the accommodation of the drawer, 
being compelled, on his bankruptcy, 
to pay the bill (before the statute 
49 Geo. 3. c. 121.), obtained judg- 
ment in an action for the amount, 
with interest and costs. The as- 
signee of that judgment was ad- 
mitted, under the act which passed 
in the interval, to prove the original 
debt^ not disturbing any dividends 
already made, the judgment being 
considered as a security for the ori- 
ginal debt ; which may be proved, 
and would be barred by the cer- 
tificate. Ex parte Lloyd, V ol. xvii. 
245. 

36. Bills drawn and accepted by 
the same persons, as constituting 
distinct firms, proof against the ac- 
ceptor, without deducting the value 
of a security from the drawer. Ex 
parte Parr, Vol. xviii* 65. 

37. Consignment with authority 
to sell to reimburse advances on the 
consignment ; any deficiency to be 
made good, and the surplus, if any^ 
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restored. Part of thA goods- being 
aold to the consigners, proof undier 
their bankruptcy was limited to the 
balance of the original advance. 
Eo! parte Thomson^ vol. xviii. 234s 

S8. Where a party assigned all 
bis book debts to bis creditors^ and 
covenanted, that if their respective 
debtd wejre not satisfied at the ex* 
piratioD of two years, then to pay 
tbem the deficiency within one 
month; aod the creaitors, rn con. 
siderationthereof> covenanted not to 
sue, &c. The party became bank- 
rupt before the two years expired, 
the creditors having received 10*. in 
the pound, held that they were en- 
tilled to prove for the residue of 
their debts under the commission, 
subject to a debate in respect of the 
period when the full payment was 
to have been noade. Ex parte Rich- 
ardson^ Vol. xiv. 184- 

S9« Gbuerey As to such assignment 
of debts being an act of bankruptcy ? 

40. Upon an undertaking to pay 
tbe debt of another on one iKrooths 
notice in writing,, and no ufotice was 
given before the bankruptcy of: the 
principal, held tbait :it wasa oon^ 
tingentr debt^ and could, not be 
proved. Ex parte Mindty Vol. xiv, 
189. ..t. . '„•••.■•;. • .* . 

4:1. Where ib0i debt arose by pay- 
ments made on account of tfaelmnk-* 
rupt in settling, a balance of account 
on stock jobbing transactions^ the 
Court> doubting if any right of ac- 
tion could arise oat of sach. trans- 
actions, directed it to be put in a 
course for tbe decision of a court of 
law. Ex parte Datiiels,Vol.xiy. 19 K 

42. Proof in bankruptcy upon a 
bill reduced by tbe previous part 
payment or declaration of dividend 
rrom the estate of another pairty; 
unless in a specialcase; as where.it 
was pending a petition against the. 
rejection of the proof for the whole 
amount; which decision pf the com* 
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missioned was overruled". Ex parte 
the Bank qfScotlandy Vol. xix. 310. 

43. Proviso in a deed of com<* 
position, that in case of default of 

Eayment, or if a cora«nission oF 
ankruptcy should issue, tbe cove- 
nants to accept the composition 
should be void, atid the creditors 
be paid, or prove their whole debts, 
deducting only^what had been re-' 
ceived.. Upon bankruptcy after- 
breach, and a subsequent part pay^ 
ment, tlie creditors were Held en- 
titled to prove the whole residkie of 
their debts, according to the proviso, 
retaining what they had received. 
Ex parte Vere^ Vol. xix. 

44. Debt absolute by the hap- 
pening of the contingency before 
bankruptcv, proveable. Higgin" 
batham v. tlolmes, VoL xrx. 93. 

45. A sole trader, indebted by 
bond, took in a nominal partner, bot 
without fraud ; two yiears after, the 
partnership failed; the sepaifate 
debt not permitted to be ]M'<>ved; 
under the joint commission, unless 
something, as payment of interest 
by boih,' to make the .partnership' 
liable^ but rery little would be sm*- 
ficiemt. . Ex parte Jackson f Vol. 1. 131. 

46. Bond debt, payable on the 
death, of two obligors, or the sur-' 
yivor, cannot be proved. Ex parte- 
Barker, Vol. ix. 110. 

47.. Upon a bankruptcy, proof of 
debt under bonds securing an an- 
nuity was rejected, on the ground^ 
that a bill accepted for the arrear, 
not being' dishononoured rill after 
the bankruptcy, the bonds were not 
forfeited at the bankruptcy. The-^ 
bonds being void under the annuity • 
act, there being no^ inroUment of 
one, and- the consideration of the 
other not being truly stated, petition^ 
to be admitted a creditor for the 
sums advanced. ^aS" dismissed on> 
the ground, that the petitionep 
havings insisted on his securities at 
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the date of the commission, it was 
not the same debt. Ex parte James, 
Vol. V. 708. 

48. Bond upon a loan of stock, to 
secure a re-transfer and the dividends 
in the mean time. The obligor be- 
coming a bankrupt after the day 
mentioned in the condition, proof 
was admitted for the amount of the 
dividends due before the bankruptcy, 
and the value of the stock at the 
date of the commission, by analogy 
to the case of annuities. Ex parte 
Dmfy Vol. VII. 301. 

49. No proof under a bond to re- 
place stock and pay the dividends, 
unless forfeited, either as to the ca- 
pital or dividend, before the bank- 
ruptcy. Ex parte Kingt Vol. viii. 
334. 

50. On articles amounting to a 
covenant by the husband, that he 
would, upon big marriage, pay a 
sum which would produce, in di- 
vidend, 40f. per annum ; upon his 
bankruptcy, the wife and children 
allowed to prove 800/. Ex parte 
Granger, Vol. x, 349. 

Upon a bond and covenant to 
secure an annuity, although bond is 
barred by the certificate, yet party 
may proceed upon the covenant for 
sub^rquent breaches, which could 
not be proved. 

51. Proof in bankruptcy under a 
covenant by the bankrupt in con- 
sideration of marriage immediately 
after the marriage, or whenever af- 
terwards requested by the trustees, 
to transfer 20002. stock, alleged to 
be standing in his name ; though- 
not the fact: but the specific time 
of the request must be ascertained. 
Ex parte CampbeU^ Vol. xvi. 244. 

52.^ Trustee of a wiiVs property 
settled to the use of the husband 
for life, so long as he should be 
solvent ; and in case of bankruptcy, 
to the separate use of the wife, with, 
power to lead the money to him, 
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and which was accordingly ad- 
vanced to him upon bond; per- 
mitted to prove under his com- 
mission. Hinton, ex parte, Vol. xir. 

599. 

53. Covenant within seven years, 
or when requested, to convey lands 
of a given value in particular coun- 
ties. Under a bankruptcy, after the 
expiration of the seven years, and 
no request made, proof not admitted 
upon the covenant, unless secured 
by a penalty. Ex parte Mare, Vol. 
viii. 335. 

54. Agreement to replace stock 
upon demand. If demand is made 
before the bapkruptcy, the price 
may be proved. Ibid. Vol. viii. 

337. 

55* Upon verdict, judgment, and 
taxation of costs, in an action to 
recover for a loss upon res^vle of 
goods, for which^ by agreement, de- 
fendant was to be liable, after the 
bankruptcy; held that the cost» 
could not be proved under the com- 
mission. QuoTre, As to the case of 
bankruptcy between v«rdict or non- 
suit and judgment? and as to the 
effect of the certificate in such 
cases? Ex parte Hill, VoL xi. 
646. 

There are cases in which costs of 
suit, as having relation to the on* 
ginal debt, are discharged by. the 
certificate, but which cannot be 
proved under the commission. JUtL 

649. . 

56. Judgment in an action against 

a bankrupt not followed by execu-» 
tion, the bankrupt having surven-^ 
dered in discharge of his bail: not 
an election to proceed at law, pre- 
venting the plaintiff going in under 
the commission. Ex parte jlrundel,. 
Vol. XVIII. £31. 

57. Where joint and several bonds 
are given, and al'terwards another 
several security from each; gucre^ 
if there may not be proof, though 
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not fo take dividends . from both 
estates. Ex parte BevatiyWoLix. 29,5. 

58. Where a surety to an ia- 
demnity bond distinctly limited the 
extent to which he was to be an- 
swerable, and he had paid the 
amount; held, that his equity to 
receive the dividends, upon proof 
made by the creditor under the 
bankruptcy of the principal debtor 
in respect of such bond, was not 
defeated by credit having been given 
beyond the stipulated sum* I^aky 
V. Fieldj Vol. xii. 435. . 

59. Bond of indemnity, to a surety 
for payment of instalments, the first 
of which was not due till after the 
bankruptcy of the principal, cannot 
be proved, though payable before 
the bankruptcy. Ex parte WaUcer^ 
Vol. IV. 385. 

60. Where a surety entered into 
a bond under a certain penalty, 
with a condition for payment of 
bills, notes, &c. to other persons of 
unlimited amount, but the extent 
of the demand against the principal 
limited to the amount of penalty; 
held, that paying that sum, he was 
entitled to a proportion of the divi- 
dends received oy his principal, a 
creditor under tlie bankruptcy to a 
larger amount. Ex parte Uushfortk, 
Vol. X. 409. 

61. A surety in a bond may com- 
pel the principal creditor to go in 
and prove the bond under the com- 
mission : and if the surety pays the 
whole, the creditor will be ai trustee 
of the dividends for him. But be- 
tween several parties, whose names 
are on a bill, &c. and equities 
amon^ them that one should pay 
£rst tor the benefit of the other, if 
nothing is paid before proof made 
by the holder, the rest cannot raise 
that equity by payment subsequent 
to the proof of the holder, until he 
has received 20s. in the pound. Ibid. 
414w 
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62. A party having a demand 
upon a bill or bond against several, 
and nothing paid before the bank- 
ruptcy of any of them, he . may 
prove against each, whether prin- 
cipals or sureties, until he has re* 
ceived in full. Ibid. 4X6. 

63. Where a. man, engaged for 
the whole of a debt, pays only a 
part, he has no equity to stand ia 
the place of the person paid. Ibid^ 
420. 

64. Ground upon which the proof, 
in the case of mortgages of real or 
personal estate, is reduced in the 
first instance is, that the creditor has 
got part. of the bankrupt's estate. 
Quaere, As to the effect of indorsing 
bills, &c. deposited as securities? 
Semble — if it were accommodatioa 
paper proof would not be expunged, 
the party paying it being in truth a 
surety for the bankrupt, and would 
have a right to insist upon its being 
held for his benefit. Ibid. 418. 

65. The value of an -annuity to 
be proved in bankruptcy is not the 
stipulated price for redemption, nor 
the original price simply ; but, in 
the absence of any peculiar circum- 
stances, the original price, with 
the variation occasioned by the lapse 
of time since the grant. Ex parte 
Whitehead^ Vol. xix. 557. 

[L.] Election of Creditors. 

1. Six months after the bank-r 
ruptcy, a creditor who takes the 
bankrupt in execution petitioned 
for account, and to be admitted 
under the commission u account or* 
dered, and the dividend to be re- 
served to the extent of tlie verdict. 
To elect within a fortnight. Qiuerey 
Whether a creditor may wait a rea- 
sonable time for a dividend, or must 
elect immediately i If he has taken 
his remedy at law, he cannot take a 
dividend too, but may assent or 
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dissent to the certificate. "Expdrte 

Hopldnson^ Vol. i. 159. 
2. Creditor, three years and a 

half after receiving: dividend, on 

refund ingy permitted to proceed at 
lair against bankrupt : so against 
bail put in after the commission was 
abandoned; not if surprised, as 
where, after bail put in, plaintiff 
«abmitted to the commission, on 
which account they neglected to 
surrender their principal, and he 
absconded. Ex parte Wright^ Vol. 
11. 9. 

No costs on an application to put 
party to election. Ibid. 

3. Though a creditor, having re- 
ceived a dividend under a bank- 
ruptcy, may refund and proceed at 
law, he cannot if he has signed the 
certificate. Ex parte Freeman, Vol . 
IV. 836. 

4. A creditor taking the body of 
the bankrupt in execution, after a 
commission issued, is an election,- 
and the Court will not look to the 
motive: by the body being taken 
the debt is satisfied : if the creditor 
have him in execution at the time 
the commission issues, the creditor 
not having contemplated an event 
which may deprive nim of the fruit 
of bis execution, has a right to 
elect. Ex parte KnameU, Vol. xiii. 
192. 

5. Where creditors arrested the 
bankrupt for part of their debt, and 
upon his becoming supersedeable, 
detaining him for the remainder, 
being also assignees; but when or- 
dered to make a dividend, not 
proving, bnt only claiming to a 
much less amount than they had 
sworn to at law ; held, that it was a 
clear case of election. Ex parte 
Parquetf Vol. xiv. 493. 

6. Creditors having elected, may 
lay a ground for staying a certiti- 
cate# Rid. 495. 

7. In bankruptcy a creditor by a 
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joint and several bond must elect, 
whether he will go against the Joint 
or separate estate; but was not 
bound by takini^ a joint security. 
Ex parte Hay^ Vol. Xv. 4. 

8. A creditor who has the debtor 
in execution is not put to election 
until a dividend, order was therefore 
made, to permit him to vote in the 
choice of assignees, without dis- 
charging the bankrupt. Ex parte 
Sharpe^ Vol. xi. 20J. 

9. Although the rule is, that a 
creditor cannot be compelled to 
elect, to prove under the commis- 
sion, or proceed at law, before a 
dividend ; yet when a creditor had 
split his demand, with a view to have 
both remedies, and being the as- 
signee, delayed a dividend, the 
Court ordered him to elect in a 
given time, unless upon inquiry it 
turned out that the demands were 
distinct. Ex parte Grosvenor^ Vol. 
XI v. 587. 

10. Bankrupt surrendered in dis- 
charge of his bail, and discharged 
by the creditor; having never been 
charged in execution: this is no 
election; and the creditor was ad- 
mitted to prove. Ex parte CundaU, 
Vol. VI. 446. 

[M.] SCRRENDER. 

1 . Bankrupt was prievented from 
surrendering, because the Commis** 
sioners did not attend at the day : 
on petition of the Commissioners 
another day was appointed. The 
Court blamed their conduct, and 
said, the petition ought to have 
been by the bankrupt. Ex parte 
Grey, Vol. i. 195. 



2 An order to enlarge the time 
for surrender can only be made upon 
application by the bankrupt upon 
an aflSidavit as to the circumstances 
that prevented his surrender, or by 
his assignees. Ftdler's case. Vol. x. 
183. 
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S' Effect of the Lord Chancellor's 
order permitting a bankrupt to sur- 
render, after expiration of the time ; 
not protecting him from a prosecu- 
tion. Jackson, exparte^ Vol.xv. 1 19. 

4. As to the jurisdiction to dis- 
charge a bankrupt, taken in exe- 
cution, after the time for his sur- 
render had expired, having obtained 
an order for a meeting to take his 
surrender. Ctucere. 

The order of discharge, if made, 
must be upon the plaintiff at law, 
pot the gaoler. Am)n. Vol. xv. 1. 

5. Effect of the Lord Chancellor's 
order, after expiration of the time 
for surrender of a bankrupt: au- 
thorising, not compelling, the Com- 
piissioners to take the examination ; 
and showing the Chancellor's opi- 
nion, that it is not fit that he should 
be criminally prosecuted. Anon. 
Ibid, 

6. Surrender permitted after the 
proper time had expired, under cir- 
cumstances which prevented it. Ex 
parte Iligginsony Vol. xii. 496. 

[N.] Certificate. 
And see supra f [L.] 6. 

1. Certificate shall not be staid, 
in order to give a person insisting 
on a right to stop in transitu an 
opportunity of proving, in case he 
should fail in his action. Ex parte 
Heath, Vol. vi. 613. 

£. General inspection of a bank- 
rupt's books, for the purpose of get- 
ting rid of the certificate by proving 
gambling transactions, refused. Ex 
parte Mawson, Vol. vi. 6 14. 

3. Joint certificate allowed as the 
separate certificate of the survivor. 
Ex parte Currie, Vol. x. 51. 

4. The certiHcate is in the dis- 
cretion of the Commissioners, and 
the Court cannot call upon them to 
certify their reasons for refusing to 
sign it. Ex parte KingfV olxiiulQl. 

5. Creditor having the bankrupt 
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in execution before the bankruptcy, 
petitioning to prove, for the purpose 
of preventing the certificate then 
pending, waiving all benefit of divi- 
dend, and that the certificate might 
be staid. Petition dismissed, as far 
as it sought to stay the certificate, 
with costs of the petition. Ex parte 
Warwick^ Vol. xiv. 138. 

6. Judicial discretion of Commis- 
sioners of Bankruptcy as to the cer- 
tificate not subject to control. Ex 
parte King, Vol. xv. 126. 

7. Bankrupt's certificate sent back 
for the purpose of letting in other 
creditors: the Commissioners not 
confined by that object: nor bound 
by the original certificate : but the 
whole is open to their judicial dis^ 
cretion: the original and supple- 
mental act making but one certi- 
ficate, of the latter date. Ibid. 

8. General order as to bankrupts' 
certificates. Vol. xvi. 318. 

9. Bankrupt's certificate, though 
would be void if obtained by money, 
even without his privity, was not 
staid on mere suspicion, not sup^ 
ported by affidavit, and denied by 
the bankrupt. Ex parte Hall, Voi. 
XVII. 62. 

10. Bankrupt's certificate signed 
by the Commissioners, staid by the 
Lord Chancellor under circum- 
stances appearing upon the exa- 
mination, particularly the incon- 
sistency of the statement that he 
had no written documents except a 
book produced, appearing to have 
been compiled from other written 
documents. Ex parte Banglej/^ Vol. 
XVII. 117. 

1 1. Whether bankrupt's certifi- 
cate can be sent back to the Com-t 
missioners tp be reviewed upon thq 
point, whether a full discovery has 
been made— Qm^ipt^. Ibid. 

12. Duty of Commissioners of 
Bankruptcy, particularly with re- 
ference, tp the certificate; having 
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also in a sense an independent ju- 
dicial character. Ibid. 118. 

13. Bankrupt's certificate not re- 
quiring a stamp until complete by 
allowance; an objection, from al- 
terations after it had been stamped 
before allowance, overruled. Ex 
forte SmsoyeTj Vol. xtii. 244. 

14. Petition to stay a bankrupt's 
certificate upon allegation of con- 
cealment, sworn to only upon in- 
formation and belief, dismissed with 
costs. Ex parte Joseph, Vol. xvi 1 1. 
340. 

15. Effect of Stat. 49 Geo. III. 
c. cxxi. s. 14. : a creditor coming in 
under a commission of bankruptcy 
for the purpose of relief waives his 
personal remedy. Ibid. 341. 

16. Distinction as to signing 
bankrupt's certificate, depending on 
the caprice of the creditors ; but if 
no wilful concealment, the Com- 
missioners are bound to sign, and 
the Lord Chancellor to allow, with- 
out regard to conduct previous to 
the bankruptcy. lUd. 342. 

17. Signature of one trustee to a 
bankrupt's certificate without au- 
thority to act for the other, not suf- 
ficient Ex parte Rigby^ Vol. xix. 
463. 

[O.] Supersedeas. 

1. Creditor, upon receiving his 
debt, superseded tlie commission 
without application to the Court: 
ordered to xefxxnA. Ex parte Thomp- 
sofif Vol. I. 157- 

2. Bankruptcy superseded : all the 
ereditois being paid and consenting 
except two, who could not be found ; 
but their securities were delivered 
up with receipts upon them, and 
their signatures proted. Ex parte 
King, Vol. II. 40. 

3. Commissions of bankrupt to 
be executed in London shall be su- 
persedeable for want of prosecution 
at the end of fourteen days ; and 
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those not in London, at the end of 
twenty-eight days from the date; 
and one day more shall elapse be- 
fore the order of the supersedeas; 
and- the application first made in 
that day by any other attorney for 
a supersedeas and new commission 
shall b6 preferred to that of the at- 
torney who sued out the former. 
Gen. Ord. Vol. ii. 190. 

4. The bond upon suing out a 
commission of bankruptcy must be 
by the petitioning creditor: the 
commission therefore was super- 
seded on account of his infancy. 
Ex parte BarroWy Vol. iii. 554. 

5. Commission of bankruptcy su- 
perseded on the grounds, that the 
act of bankruptcy was near eleven 
years before, and perfectly noto- 
rious ; and that it was founded upon 
the debt of a creditor, who must of 
necessity gain the whole direction ; 
and the debt being matter of ac- 
count disputed by the bankrupt in 
an action, in which he swore to a 
debt due to him, and by filing a bill 
in equity. Ex parte Bowes, Vol. iv* 
168. 

6. A commission of bankruptcy 
supersedeable under Lord Lough- 
borough's order, dated the 26th of 
June, 1793, is not actually super-' 
seded till the writ of supersedeas 
issues ; and therefore having been 
opened, and the bankruptcy ad- 
judged, after the order made for the 
supersedeas, but before the writ 
sealed, notice of the application 
having been according to the prac- 
tice in the office sent to the soli- 
citor, the commission was supported. 
Ex parte Leicester^ Vol. vi. 429. 

7. An order for a supersedeas has 
no effect till the writ issues. Ex 
parte Layton^ Vol. vi. 434. 

8. Adjudication of bankruptcy on 
Saturday too late for the Gazette. 
OnMonday,another solicitor having 
notice, obtained a supersedeas un- 

E 2 
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der the general order, 26 th Jane, 
1793 ; both the bankruptcy and the 
supersedeas appeared in the Ga- 
zette on Tuesday. The supersedeas 
was quashed : and a procedendo is- 
sued. Ex parte EUis, Vol. vii. 
185. 

9. Petition to supersede a com- 
ipission of bankrupt, before any 
meeting, upon aiSidavits of the sol- 
vency of the bankrupt, that he never 
committed an act of bankruptcy, 
and did not owe the petitioning 
creditor 100/. refused; nor would 
the Lord Chancellor direct an issue. 
Ex parte Stokes^ Vol. vii. 40Sk 

10. A bankrupt, who has neg- 
lected to surrender, cannot super- 
sede his commission with the con- 
sent of his creditors without first 
obtaining leave to surrender. Ex 
parte JoneSp Vol. viii. 328, 

11. Though £0^. in the pound 
have been paid under a commission 
of bankruptcy, and the certificate 
obtained, the commission cannot be 
superseded, without consent of the 
creditors, upon the circumstance, 
that some are abroad, and not to be 
found. Ejp parte Jackson, Voh viii. 
533. 

12. Commission, though obtained 
by fr^tiud, not superseded, when 
there are purchasers under it. Ex 
parte Edwards, Vol. x. 104» 

13. Commission not to be super- 
seded before surrender^ Ex parte 
Jones, Vol. XI. 405. 

. 14. Commission superseded for 
fraud and oppression; bankrupt 
must be completely indemnified; 
Court refused to charge the attor- 
ney, he haying expressly denied the 
charges against him* When the 
effect js a mere private wrong to the 
client, not. such an abuse as amounts 
to a contempt, the client must bring 
bis action. JEx parte Hei^voood, Vol. 
xiii. 67* 
15* The Court refused to super- 
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sede a commission, where certifi- 
cate had been obtained after a delay 
of five years, and the party conu- 
sant of all the objections. Moule, 
ex parte^ Vol. xiv. 602* 

16. Upon superseding a frau- 
dulent, commission, the solicitor 
charged with the costs of the pro- 
ceedings under the commission, with 
the other parties, but not with the 
costs of the prosecution instituted 
for criminally conspiring to defraud 
the creditor, the solicitor not being 
a defendant in that indictment, and 
it having been instituted by the cre- 
ditor without any application to the 
Court. Ex parte Jrr&wsfnitA, Vol. 

XIV. 209, 

A commbsion may be legally 
sued out, for the express purpose 
of defeating an execution, if the 
party be really under circumstances 
in which a commission may issue 
against him. Ibid^ 

17* A bankrupt cannot 8U{>ersede 
his commission by impeaching the 
petitioning creditor's debt, on the 
ground of a security taken privately ; 
the remedy under thestat. 5 G. III. 
c. 30, 8. 24, being given to some 
other creditor. Ex parte Kirk^ Vol.. 

XV. 464. 

18. Commission of bankruptcy 
after a considerable acquiescence 
hy the bankrupt, not superseded 
without a trial at law. Kirk, ex 
parte. Vol. xv. 464. 

19. Distinction between the ap- 
plication of a creditor and that of. 
the bankrupt, to supersede the com- 
mission upon a prior act of bank- 
ruptcy, 8cc. whether that is com- 
petent to the bankrupt, Qj^are^ Ibid. 

20. Though a second commission 
against a bankrupt, uncertificatied 
under a former commission, is bad 
in law, whether the Lord Chancellor 
will, at th^ instance of the bank- 
rupt, supersede the latter, if the.asr^ 
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signees uhder the former will not 
interfere with the property, Qucere. 
Ex parte Ehodes^ VoL xv. 539. 

21. Bankrupt, praying to super- 
sede his commission on the ground 
of infancy, left to his action, having 
traded two years as an adult; and 
the creditors resisting. Ex parte 
Watson^ Vol, xvi. 9.Q5. 
: 22. Commission of bankruptcy 
may be superseded at any time 
ftfter the first meeting, upon con- 
gent of all the creditors who h^d 
proved. Ex parte Duckworth , Vol. 
XVI. 416. 

23. Bankrupt cannot supersede 
ins commission with consent of all 
the creditors, while under commit-* 
inent by the Commissioners. Ex 
parte Bean^ Vol.xvii. 47. 
. 24. Bankrupt cannot supersede 
his commission before surrender. 
Ibid. 48. 

25. Advertisement of bankruptcy 
in the Gazette suspended, but only 
on the ground that there was not a 
safiicient act of bankruptcy on the 
proceedings; viz. a denial to a cre- 
ditor, with subsequent approbation ; 
but the time not ascertained, nor 
connected with the previous direc- 
tion, ten months before the commis- 
sion; a farther affidavit was re- 
t]uired, upon which the commission 
was superseded. Ex parte Foster, 
Vol. xvii. 414. 

. 26*. Commissipti of bankruptcy 
^superseded to defeat a prosecution 
iur omitting to surrender under cir- 
ciunstauces of erroneous advice; 
-no fraud ; and another commission 
iisued proceeding. Ex parte Laven^ 
der, Vol. xviii. 18. 
. 27., Bank rupt under commitment, 
may petition to supersede the com- 
.mission. . Ex parte M^Gennis, Vol. 
xviii«28g. 

28. Commission of bankruptcy 
superseded, and an action brought; 



BANKRUPT. 53, 

the Xord Chancellor ordered the 
commission and proceedings to be 
delivered by the solicitor to the se- 
cretary, and by him to the asso- 
ciate, to be produced on the trial ; 
with liberty to inspect and copy. 

Such an order properly refpsed 
by a judge. Ex parte Warren, Vol. 
xix« 162. 

29. Commission of bankruptcy 
not superseded without consent of 
all the creditors, who hnd proved, 
certified by the Commissioners, and 
affidavit of the bankrupt's contirm- 
ation of all purchases under the 
commission. Consent of creditors^ 
who had. received twenty shillings 
in the pound, not dispensed with. 
Ex parte Milner^ Vol. xix. 202. 

80. Discretionary power of sU-r 
perseding a commission of bank- 
ru p tcy . Ex parte Hodgkinson, Vol . 
XIX. 291. 

[P.] In case of partners. 

1. Creditors of a partnership, 
which failed in two years, allowed 
to come upon the separate estate of 
one partner, in respect of eflFects 
taken out of the partnership by him 
without the privity of the other. 
Ex parte Lodge, Vol. i. 166. 

2. A partnership of three becom- 
ing insolvent, and one being an in- 
fant, a joint commission of ban k- 
ruptcy against the other two was 
superseded. JBjt parte Henderson, 
Vol. IV. 163. 

3. Separate creditors having re- 
ceived 20s. in the pound, are not 
entitled to interest out of the sur- 
plus of the separate estate, until the 
joint creditors are paid 20s. in the 
poundi Ex parte Clarke, Vol. iv. 

677. 

4. Money paid by one partner in 
a joint concern, being his liquidated 
share of the joint debts, to another 
partner, as agent lor settling the 
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debts, if not applied accordingly, 
may be proved as a debt upon the 
bankruptcy of the latter; and there- 
fore a payment by the other on the 
same account after the bankruptcy 
cannot be recovered from the bank* 
rupt, vrho had obtained his certi- 
ficate: but in respect of another 
payment, also after the bankruptcy, 
in consequence of the failure of the 
bankrupt and other partners in pay- 
ing their shares^ a right to contri- 
bution arose; and the whole was 
recovered in an action against the 
bankrupt, who had obtained his cer- 
tificate: the defendant not having 
pleaded in abatement Wright v. 
Hunter, Vol. v. 79^. 

5. A fair dissolution of partner- 
ship between two ; one retiring, and 
assigning the partnership property to 
the other; and taking a bond for 
the value and a covenant of indem- 
nity against the debts ; the other 
continued the trade separately a 
year and a half, and then becamle a 
bankrupt. The Lord Chancellor 
was of opinion, the joint creditors 
had no equity attaching upon part- 
nership effects remaining in specie; 
and at all events such a claim 
ought to be by a bill, not a petition. 
Ea: parte Mtiffin, Vol. vi. 119. 

6. W^here one partner is an in- 
fant, or lunatic, there cannot be 
a joint commission of bankruptcy 
against the others ; separate com- 
missions must be taken out. Ea: 
parte Layton, Vol. vi. 440* 

7. In bankruptcy among part- 
ners, concerned also in other trades, 
the paper of one firm being given to 
the creditors of another, dividends 
were allowed out of both estates. 
Ea: parte BoribonuSy Vol. viii. 54G. 

8. A partner cannot claim in com- 
petition with a creditor until his de- 
mand is satisfied* Ew parte Reeve, 
Vol. IX. 581,. 
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^. An uncertificated bank rupt en- 
tering into trade by himself, or in 
partnership, can only acquire pro- 
perty, not for himself or his new 
creditors, but for the assignees un- 
der the existing commission; held 
therefore that the creditors of that 
partnership had no equity against 
the assignees in respect of property 
so acquired. Everett v. Backhouse^ 
Vol. X. 94. 

10. Where one of two partners 
becomes bankrupt, the joint pro- 
perty must be administered as if 
botn were bankrupt, in order to as- 
certain the surplus after an account 
of the joint debts, and an applica- 
tion of the pint property to satisfy 
them, which constitutes the separate 
interests. Ibid. 98. 

11* W^here upon one of three 
partners retiring, with a bond for 
the balance, and an indemnity, and 
the remaining partnership after- 
wards became bankrupt, held that 
the stock, &c. being clearly within 
the order and disposition of the 
bankrupts, was not to be applied in 
satisfaction of the creditors of the 
old, in preference to those of the new 
firm. Ex parte Fell, Vol. x. 347* 

12. Payment of dividejid under a 
commission of bankruptcy against 
one partner raises a new assumpsit 
by the other, depriving him of the 
benefit of the statute of limitations. 
Dewdney, ew parte, Vol. xv. n. 499. 

13. A partner cannot claim in 
competition with the joint creditor^. 
Ex parte Kendall, Vol. xvii. 521^ 

14. One partner bound by the 
other's signature of a banknipt's 
certificate, after dissolution of the 
partnership. Ex parte Hall, Vol. 
XVII. 62. 

\5, Equitable rights of partners, 
subject to the joint debts, depending 
uponvthe result of the account be- 
tween them y therefore, under a joint 
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commission of bankruptcy, the se^ 
parate estate of one has a lien on 
the other's share of a surplus of the 
joint estate in respect of a debt, 
proved under bills, drawn in the 
name of the firm for a separate 
debt; and may come in with the 
other separate creditors for the de- 
ficiency. Ex^arte King, Vol. xvii. 
115. 

16. A partnership without arti- 
cles, and for an indefinite period, 
may be dissolved by any partner at 
any time without previous notice, 
subject to the engagements for the 
partnership; but the existence of 
engagements with third persons 
cannot prevent the right of dissolu- 
tion as among themselves. Feaihei'* 
stonehaugh v. Fenfwick^ Vol. xvii. 
298. 

17. The consequence of the dis- 
solution of partnership, where there 
are no articles prescribing the terms, 
as a general sale and account of the 
joint property ; one or more of se- 
veral partners therefore cannot in- 
sist on taking the share of another 
at a valuation ; or that he shall re- 
move his proportion from the pre- 
mises, thereby securing the goodwill. 
FecUherstonehaugh v. Fenwick, Ibid. 

298* 

18. Partner, after dissolution of 
the partnership continuing to trade 
with the joint property, must ac- 
count for the profits. Ibid. 298. 

19. Lease of premises where a 
partnership trade was carried on, 
renewed by one partner in . his own 
name clandestinely ; a trust for the 
partnership to be accounted for as 
joint property. Jbid. £98. 

20. Distinction as to partners with 
fcterenQe to third persons, and as 
between the partners themselves. 

21. Partner as to third persons, 
by a specific interest in the profits 
as such ; not by receiving a sum of 
money, even in proportion to a 
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ven share of the prbfi ts. Ex parte 
ampeTfYol. xvii. 403. 

22. Execution by a separate cre- 
ditor against joint property, subject 
to account; ascertaining 4he spe- 
cific interest of the partner in the 
joint effects. Ibid. 407« 

23. Dormant partner, not an os* 
tensible contracting party ; a cre- 
ditor may, but is not bound to go 
against him. Ibid. 412. 

24«. The interest of each partner 
is his share of the surplus, subject 
to all the partnership accounts ; and 
that interest only is . liable to the 
execution of a creditor. By the 
bankruptcy of one, his interest is 
divested, and vests in his assignees, 
by relation to the act of bankruptcy, 
therefore joint creditors under judg- 
ment in foreign attachment of the 
same date with the commission,* but 
subsequent to the act of bank- 
ruptcy, cannot have execution 
against the joint property, which 
must be applied among all the joint 
creditors. Dutton \. Morrison, VoL 
XVII. 193. 

25. QudBre, If a separate creditor, 
taking a moiety of a partnership 
chattel in execution, takes only that 
interest which the partner, his debtor, 
would have been entitled to after 
the account? Hamper, ex parte^ 
Vol. XVII. 407. 

26. In bankruptcy of onepartner,a 
joint creditor not^permitted to bring 
an action, and by execution fasten 
upon a moiety of the effects, but 
the joint effects are taken by the 
assignees, and distributed as far as 
the joint property goes, and the 
surplus, if any, applied under all the 
equities subsisting between the part- 
ners themselves. Ibid. 

27. One partner acts for all al- 
most universally in bankruptcy; 
proving debts, voting for assignees; 
and signing certificates. Ex parte 
Hodgkinson, Vol. xix. 293. 
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Various acts ia bankruptcy by bankrupt as agent^ and not by con 



one partner for all. Iffid, 297« 
[Q.] In case of mortgages and 

OTHER SECURITIES. 

1. A mortgage upon a bankrupt's 
estate being. deficient, the noortgagee 
proving tne remainder of his debt 
under the commission cannot charge 
interest beyond the date of the com- 
mission. £x parte Badger^ Vol. i v, 
165. 

2. The Lord Chancellor has no 
authority in bankruptcy, to compel 
a second mortgagee, not claiming 
under the commission, but resting 
on bis security, to join in a sale ob- 
tained by a prior mortgagee under 
the general order, 8th May, 1794, 
not producing enough for both mort- 
gages. Ex parte Jackson^ Vol. v. 
357. 

3. Mortgage of wood and under- 
wood. It IS not waste by the mort- 
gagor in possession to cut under- 
wood at seasonable times, and of 
proper growth. But being a bank- 
rupt, an injunction was granted on 
the right of the mortgagee to have 
the estate sold in the plight in which 
it was at the bankruptcy, and to 
prove the rest of his debt. Hampton 
V. Hodgesy Vol. viii. 105. 

4. Order in bankruptcy on peti- 
tion for sale of premises, subject to 
an equitable mortgage ; tlie general 
order (8th March, 1794,) applying 
only to legal mortgages. Ex parte 
PayleTy Vol. xvi. 434. 

5. Mortgagee having given up 
his mortgage, and proved under a 
commission of bankruptcy against 
the mortgagor, not allowed to re- 
tract. Ex parte Dowries, Vol. xviii. 
290. 

6. Equitable mortgagee must pay 
the costs of his petition in bank- 
ruptcy. Ex parte JVarry, Vol. xix. 
472. 

7. Short bill in the hands of a 



sent, or the course of dealing, con- 
sidered as cash, to be returned ; or 
the proceeds received after the bank* 
ruptcy; though the bill was due 
previously, and retained so as to 
discharge the indorser. Ex parte 
Selhrs, Vol. xviii. 229. and in/ra^ 
24, 

8. Distinction as to short bills, 
to be returned on bankruptcy. Ex 
parte Mc Gae, Vol. xix. 6 10. 

9. Holder of note gave it up 
on receiving an order to pay out 
of purchase money. It was not 
accepted, but purchaser verbally 
agreed to give notice to attend, 
when the deeds and money were 
ready. He did attend accordingly, 
but before the business was over, 
drawer was arrested and soon after 
made bankrupt ; holder had a lien, 
the order not being given in con-» 
lemplation of bankruptcy, though 
he knew drawer to be insolvent at 
the time. Yeates v. Groves, Vol. !• 
280. 

10. Held in bankruptcy, that after 
a voluntary discharge by agreement, 
the creditor cannot make use of a 
security against third persons ; where 
the eftect would be to make the 
party discharged agaiuliable, though 
in another form, and in the shape 
of the demand of another person. 
Mawson v. Stock, Vol. vi. 305. 

1 1. Creditor having securities of 
third persons to a greater amount 
than the debt, may prove and re- 
ceive diyidendsupon the full amount 
of the securities to the extent of 205. 
in the pound upon the actual debt. 
Ex parte Bloxham,NQ\. vi. 449. Post 
PI. 109. 

12. Creditor having securities of 
third persons to a greater amount 
than the debt, may prove and re- 
ceivedividends upon the full amount 
of the securities, to the extent of 
205. in the pound upon the actual 



debt. 
106. 
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13. A creditor living in England^ 
and subject to the bankrupt laws, 
having attached the estate of the 
bankrupt abroad, must restore it. 
Benfield v. Solomons, Vol. ix. 80. 

Where, therefore, the bankrupt 
filed a bill against mortgagee of 
estates in England and Berbice, for 
an account and payment of balance 
to the assignees of the mortgagor, 
charging collusion generally, but 
did not aver that there would be 
any surplus, nor charge any direct 
application to the assignees to sue, 
demurrer was allowed. Ibid. 77* 

So, real estates in Scotland have 
been sold under a commission. 
Ibid. 81. 

14. At law the whole interest in 
the property, subject only to the di- 
stinction as to the local situation, is 
after the bankruptcy legally vested 
in the assignees, and in most cases 
they must declare expressly as such. 
Ibid. 83. 

15. Security Hiade by a debtor 
insolvent, his eflfects under exe- 
cution, and not two months before 
bankruptcy, upon a previous ap- 
plication of a creditor ignorant of 
those circumstances, the Lord 
Chancellor thought it valid ; but 
permitted tlie assignees to bring an 
action. E.v parte Saidamore, Vol. 
III. 85. 

16. Delivery of effects in contem- 
plation of bankruptcv to a creditor, 
though standing per^ctly bonajide^ 
is bad, if voluntary and without 
pressure. Ibid. 88. 

17. Preference in contemplation of 
bankruptcy, however moral the act, 
void. Joseph^exparte^NoX.yiSWX. 342. 

18. A party having an equitable 
lien upon title deeds of a bankrupt, 
which he delivered up on receiving 
the balance arising from the sale of 
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with Ills lien ; when it appeared that 
the purchaser was one of the as^ 
signees, and who re-sold the pre- 
mises at a considerable profit, car- 
rying the produce to the account of 
the estate ; but such lien was, under 
the circumstances, a question be-i 
tween the petitioner and the cre- 
ditors, and not between the peti-» 
tioner and such assignee. Ana see 
Ex -parte Lacy^ Vol. vi. 625. ^ 

19. Creditor having a joint and 
several security must elect against 
which estate to go in the first in: 
stancCf and if he elect to go as a 
joint creditor, he has no better claim 
than other joint creditors upon th^ 
surplus of the separate estate. JSj^ 
parte Bemn, Vol. x. 107. 

20. Distinction as to a security^ 
pramium pudoris. Ex parte Mum'' 
fordy Vol. XV. 289. 

21. Proof in bankruptcy under a 
security for more than the debt ex- 
punged : but security or satisfaction 
taken after a docket struck, not fol- 
lowed by a commission, though it 
cannot be retained, and may amount 
to a contempt, is not within the sta- 
tute 5 Geo. 2. c. 30. § 24. The 
original debt therefore not forfeited. 
Ex parte Broome^ Vol. xv. 472. 

22. A bond assigned as security 
for money paid to the use of a per- 
son who had committed a secret act 
of bankruptcy, cannot be retained 
against the assignees under the 
bankruptcy. Hammersleyv.Purlir^^ 
Vol. III. 757. 

23. Where a security was de- 
livered before bankruptcy, which, 
without indorsement, would be a 
nullity, and was indorsed after, held 
valid* Ex parte GreeningyWoh xiii. 
206. 

24. Short bills remitted by a 
country bank to their banker in 
London, standing at the bankruptcy 
of the latter, entered short in the 



premises, held not to have parted I usual way ; not being due. 
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Ordered on petition in the bank- 
ruptcy to be delivered up by the as- 
signees to the country bank ; who, 
not being creditors when the petition 
Was presented, the cash balance 
being against them, had since be- 
come so, turning it in their favour 
by taking up the bankruptcy ac- 
ceptances on their account. 

The order was made without re- 
quiring the petition to be amended 
by stating that fact, hut upon con- 
sent of the crown holding an extent 
for acceptances of the bankrupt, on 
account of duties received and re- 
mitted specifically by the country 
bank. Ex parte BonUon, Vol. xvii. 
426. 

Whether the debt, so constituted, 
can be altered by taking the ac- 
ceptance, or it is to be considered 
only as a collateral security, Quote. 
Ibid.43\. 

25. Creditor's right in bankruptcy 
to prove and avail nimself of all col- 
lateral securities from third persons 
to the extent of Q,Os. in the pound. 
Ex parte Parr, Vol. xviii. 65. 

26. Bankrupt's property pledged 
must be sold, and the excess proved 
as a debt. Ex parte Jepson, Vol. xix, 
£31. 

[R.] Joint and several com- 
missions. 

1. One partner absconded, and 
died abroacl ; but never was a bank- 
rupt: separate commission against 
the other, under which the assignees 
seized joint effects : the joint debts 
are to be first paid out of the joint 
fund, the residue divided between 
the bankrupt's estate and the repre- 
sentative of the deceased partner. 
Hankey v. Garret, Vol. i. 236. 

% Separate commission of bank- 
ruptcy against one partner: the 
other paid the joint debts : a debtor 
to the partnership being dtso a se- 
parate creditor of the bankrupt was 



BANKRUPT, 

allowed, upon petition, to set off 
against the bankrupt**s share of the 
joint debt, and to prove the residue 
of his separate debt, the solvent 
partner consenting to receive his 
share* Ex parte Quintin, Vol. iii. 
248. 

Bankruptcy of a person, who has 
agreed to purchase, does not dis- 
charge the contract. Ibid. Q55. 

3. Upon petition of joint creditors 
to be admitted to prove under a se^ 
parate commission it was ordered, 
that they shall be admitted ; but not 
to receive a dividend ; and that the 
dividend shall be reserved, till an 
account is taken of what they have 
or might have received from the 
partnership effects. Ex parte Elton, 
Vol. III. 238. 

4. Joint creditor a good petition- 
ing creditor under a separate com- 
mission. Ibid. 239. 

5. Commission of bankruptcy is 
not now treated as an execution ; 
for the distribution is equitable. 
J^id. 239. 

6. Separate creditors cannot take 
a dividend upon the joint estate 
rateably with the joint creditors ; 
each estate is applicable to its own 
debts. Ibid. QiO. 

7. In bankruptcy the usual di- 
rections are to apply the funds re- 
spectively; the joint to the joint 
debts, the separate to the separate 
debts; the surplus of each to the 
creditors remaining on the other. 
Ibid. 241. 

8. Separate creditors having re- 
ceived 20*. in the pound are not en- 
titled to interest out of the surplus 
of the separate estate, until the joint 
creditors are paid 20s. in the pound. 
Ex parte Clarke, Vol. iv. 677. 

9. Contribution decreed between 
the joint and separate estates ; the 
former having paid beyond the pro- 
portion of a debt to the crown undej^ 
an extent, and the bankrupts being 



BANKRUPT. 

bound jointly and severally. Sogers 
\, Mackenzie, Vol. iv. 752. 

10. Upon the proof *of a joint 
debt upon a separate commission 
of bankruptcy, no dividend can be 
taken till the separate creditors have 
received 205. in the pound. Ex parte 
iAefi, Vol. IV. 837. 

11. In bankruptcy the joint estate 
is to be first applied to the joint 
debts, and, after they are paid, the 
surplus, if any, to the separate debts^ 
and xnce versd as to the separate 
estate. Ibid. 840r 

12. A separate commission of 
bankruptcy established, though the 
other partner died before the as- 
signment. Ex parte Smith, VoL v. 
295. 

13. Upon a separate commission 
of bankruptcy, the benefit of an 
insurance effected by the bankrupt 
upon his ovirn account on a ship, of 
which he w^s joint owner, is not 
liable to the joint creditors. Ex 
parte Parry, VoL v. 575. 

A similar decision was made by 
Lord Eldon, Chancellor, in ex parti 
Browne, 13th June5 1801. 

14; Joint commission of bankr 
ruptcy superseded on the ground of 
the infancy of one partner, on the 
petition of the assignees under a 
separate commission. Ex parte 
Barms, 601. 

15. Joint creditors admitted to 
prove under a separate co^^nission 
for the purpose of keeping separate 
accounts, and assenting to or dis- 
senting from the certificate, but not 
to receive dividends with the sepa- 
rate creditors. Ex parte Clay, Vol. 
VI. 81S. 

16. Upon a separate commission 
of bankruptcy the benefit of an in- 
surance effected by the bankrupt 
upon his own account upon joint 
property is not liable to the joint 
creditors. Ex parte Brcmie,Vo\.y i. 
136.i 
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17. Separate creditors, who had 
taken a joint security, permitted on 
giving it up to resort under a com- 
mission of bankruptcy to their ori* 
ginal debts. Ex parte Lobb, VoL vii. 
592. 

18. Under a joint commission of 
bankrupt the affairs of the separate 
creditors may be arranged, and also 
of separate firms of two or more of 
the partners. VoL vin. 545. 

19. On a separate commission 
upon petition of a joint creditor, 
joint creditors permitted to prove 
for the purpose of voting in the 
choice of assignees and receiving 
dividends, provided they would pay 
the separate creditors. Ex parte 
Chandler, Vol. ix. 35. 

20. Joint creditor, being petition- 
ing creditor under a separate com- 
mission, admitted to prove arid vote 
as the separate creditors. Ex parte 
Hall, Vol. IX. 349. 

21. In bankruptcy the joint cre- 
ditors cannot touch the separate 
estate until the separate creditors 
are satisfied. Gray v. Chiswell, VoL 
IX. 124-. 

22. Casesof mistake, &c. differ in 
respect of the intention of the trans- 
action, the decree goes upotl in- 
tention. Ibid^ 

23. Joint creditors cannot vote 
in the choice of assignees under a 
separate commission, neither can 
they interfere. Ex parte Alcock, 
VoL XI. 603. 

24. Joint creditors cannot be ad« 
mitted to vote in the choice of as- 
signees under a separate commission, 
unless they pay the separate cre- 
ditors 205. in the pound. Ex parte 
Hubbard, Vol. xiii. 424. 

25. A joint creditor, who was the 
petitioning creditor under a separate 
commission, held entitled ta re- 
ceive a dividend out of the separate 
estate j the petitioning creditor not 
being within the rule excluding 
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other joint creditors. Ex parte 
Ackemuin, Vol. xiv. 604. 

26. Assignees under separate com- 
mission catinot come upon joint 
estate for a sum brought into the 
partnership beyond his share,- for 
creditors rely ottiy on the ostensible 
state of the fund. Lodge^ exparte^ 
Vd. K 167. 

27. Proofbyjoint creditors under 
a separate commission, there being 
CO joint estate or solvent partner. 
£x parte Sadler j Vol. xv. 52. 

28. A second commission against 
an uncertificated bankrupt cannot 
-be maintained ; whether separate or 
joint. Ex parte Martin^ VoL xv. 

29. A joint commission of bank- 
ruptcy void as to one partner, can- 
not be maintained against the other. 

SO. The. former course of bank- 
ruptcy was, that a joint and a se- 
parate commission stood together. 
jNow the joint commission alone 
stands rthe assignees can at Jaw re- 
jcover both the joint and separate 
estate ; and the same distribution is 
made as if both commissions stood. 
Ibid. 

> 3K Assignees under a. separate 
commission of bankruptcy against 
a partner, though generally they 
cannot engage in, new adventures, 
may with consent of the creditors 
.and bankrupt. * CrawsAayy, Collins^ 
Vol. XV. 228. 

32. Joint creditor may take out a 
separate commission of bankruptcy, 
^nd receive dividends. Jbid. Vol. 
XV- 499. 

33. Joint creditors admitted to 
prove under a separate commission 
of bankruptcy, for the purpose of as- 
senting to or dissenting from the 
•certtfcate^ &c.: not to receive 
dividends with the separate cre- 
ditors. Ex partfi jfiariV/, Vol. xvi.' 
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34. Separate commission of bank ' 
ruptcy by a joint creditor. Ibid. 1:95. 

SS. A commission of bankruptcy 
against an uncertificated bankrupt 
is, strictly, void. 

Formerly the course was to let 
joint and separate commissions stand 
together : now either is .superseded, 
as may best answer the ends of 
justice, by arrangement: notice be^ 
ing given to the creditors under the 
first commission; the bankrupt in 
this instance having traded again in- 
a distant place under another name« 
Ex parte Crem^ Vol. xvi. 236. 

36. Joint creditor taking out a se- 
parate commission of bankruptcvi 
pa«iy prove and receive dividends 
with the separate creditors; though 
as td part, a trustee for another 
joint creditor, who upon the general 
rule could have proved only to affect 
the certificate, not to receive divi- 
dends. ExparteDetastetf Vol, xMi. 
247. , 

37. Commission of bankruptcy in 
ndtufe of an execution. Jbid. 25 1 . 

^ 38. Joiqt creditors cannot prove 
under a separate commission of 
bankruptcy, for the purpose of. re- 
ceiving dividends, but only to assent 
to or dissent from the certifi^cate. An 
account and application of the joint 
estate i$ direcied on the application 
of any joint creditor; the residue, to 
be distributed according to the re- 
spective interests of the partners. 
Duttany. Morrison^ Vol. xvii, 209. 

39. Dormant partner . by a . share 
of the profits ; but the properj^^ by 
agreement belonging exclusively to 
the other; joint commission not 
supported, as the joint property 
would not. be liable to execution 
iii^der an action against the dormant 
partner. ; Ex parte Hainpery Vol. 
XVII. 403.. 

40. Objection to a joint com* 
.n^ssiQn that, under a separate com- 
mission, the certificate hud beeo oh- 
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tainedy and lay before the Lord 
Chancellor for allowance* Ibid. Vol. 
xni. 403. 

41 • Direction of the Lord Chan« 
cellor not exerted to increase the 
dividend, by throwing joint creditors 
of the bankrupts and a deceased 
partner upon his assets, in favour of 
creditors of the survivors only ; the 
equity of joint creditors against 
the surplus of the separate estate, 
Aough the debt survives at law, 
being open to equitable circum- 
stances: upon the state of the ac- 
counts, or subsequent dealing with 
the survivors, which may discharge 
the assets; and the equitable ar- 
rangement confining creditors to 
one of two funds, b^ing admitted 
only in favour of creditors of the 
same debtor, except upon some 
special equity, as in case of drawer 
and acceptor, or principal and 
surety. Ex parie Kendall, \oLx\iu 
514. 

42. Joint creditors not entitled to 
vote in the €l\pice of assignees under 
a separate commission ; the choice 
being in Commissioners who went in 
by their right under the act of parlia- 
ment, not under an order.. Ex parte 
LangmanjWoLxviiull. 

General order in bankruptcy 18th 
March, 1794, not intended to alter 
the rights of joint and separate cre- 
ditors nth regard to each other. 
lbdd.ll. 

" AS. Separate creditors not entitled 
to vote in the choice of assignees 
under a joint commission ; on that 
gronnd anew choice directed, though 
the Lord Chancellor would not in- 
terfere if a creditof had been in- 
cluded by mistake, not for the pur- 
pose of preventing his voting. Em 
fmrte Parr^ Vol. xviii. 65. 

Joint creditors cannot vote in the 
choice of assignees under a separate 
comiiiissiau, even if ther^ is only one 
se|iariite creditor; but an arrange- 
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ment will be made for the joint cre- 
ditors by order. Ibid. 70. 

44. The choice of assignee ia 
with the creditors entitled to prove 
under the act of parliament; ex- 
cluding persons who could not be 
admitted without an order, as sepa- 
rate creditors under a joint com- 
mission, now admitted under the 
general order 8th< March, 1794. 
Ibid 70. 

45. Order for joint creditors to 
vote in the choice of assignees under 
a separate commission of bank- 
ruptcy; the petitioning creditor, a 
joint creditor consenting, and the 
only separate debt being under 10/.. 
Ex parte JoneSy Vol. xviii. 283. 

46. Order for joint creditors to vote 
in the choice of assignees under a 
separate commission of bankruptcy; 
the petitioning creditor a joint cre- 
ditor, whose debt overbalanced the 
separate debts, consenting. Ex 
parte Taylor, Vol. xviii. 284. 

47. Right of joint creditors under 
a separate commission of bank- 
ruptcy to an account and applica.* 
tion of joint effects, limited as to 
the separate estate to the surplus, 
not voting in the choice of assignees^ 
Ex parte Wilson, Vol. xviii. 442, 

48. Separate creditors not entitled 
to vote in the choice of assignees 
under a joint commission of bank- 
ruptcy. Ex parte Jepson, Vol. xix. 
224. ; 

49. Joint commission of bank- 
ruptcy on affidavit of debt, and 
bondj sworn, and executed, by one 
partner on behalf of all* Ex parte 
Ilo^kinsoni Vol. xix. 291. 

[S.] Bankrupts' Privileges, Al- 
lowance, Liability. 

1. Defendant at law having lain 
two. months in prison was made a 
bankrupt, and discharged under a 
supersedeas the plaintiff not having 
proceeded for two terms i the 
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plaintiff then proved his debt under 
the commission; and before a di- 
vidend took the bankrupt in exe- 
cution in a fresh action : the bank- 
rupt's petition for an order on the 
plaintiff to release him was dis- 
missed. Ex parte CaHaaOyY ol. iii- 1. 
2: Payment under process, if 
without notice, may be in course of 
trade and good. Ibid* Ex parte 
FarTy Vol. ix. 

3. A bankrupt, pending a com- 
mission, has aright to an inspection 
in respect of the surplus ; and the 
Lord Chancellor will take care, that 
at the close of it he shall have 
justice: but in this case the bank- 
rupt was not permitted to surcharge 
and falsify in the Master's office the 
{Recounts settled by the Commis- 
Srioners long ago : though palpable 
errors specifically pointed out by a 
short petition would be recti6ed. 
Twgood V. Swanston, Vol. vi. 485. 

4. The privilege of a party, at- 
tending his own cause, from arrest 
extends to a bankrupt on his return 
from attending his petition for leave 
to surrender, after expiration of the 
time; having deviated no farther 
than to call on the solicitor to ar- 
range the proper steps for giving 
effect to the order. Ex parte Jack" 
son. Vol. XV. 1 16. 

^» A detainer, before the defend- 
ant could be discharged from an 
illegal arrest, as where he was re- 
turning from bis examination under 
a commission of bankruptcy against 
him, cannot be supported. Ex parte 
Hd*mlcinSf Vol, iv. 691. 

6. Protection of a bankrupt from 
arrest under an extent, while attend- 
ing the Commissioners on the day 
appointed for his examination, and 
remaining in another room in the 
same house during an interval of 
adjournment on that day, on the 
general principle of iaw^ protecting 
a witness.. The order to discharge 
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made on the gaoler, not, as in the 
case of a private creditor, on the 
party. Ex parte Rtissell, Vol. xix, 
163. 

7. Bankrupt ordered to be dis- 
charged from aiTest and subsequent 
detainers, he being hmajlde on the 
way to his examination, though be 
had deviated: order made in bank- 
ruptcy. O^s case^ Vol. xi. 556. 

8. Bill, alter proof under a com- 
mission againsttne acceptor, was paid 
by the drawer; who, after a dividend, 
having arrested the bankrupt for the 
balance, and being also a surety for 
him on another bill, was ordered to 
discharge him, and restrained from 
lodging any detainer under the ftts^ 
tute 49 Geo. 3. c. cx:xi. ^ 8 and 
14. Ex parte Lobbon, Vol. xvii. 
334. 

9* What may be retained at his 
necessary wearing apparel within the 
terms of the exception, must be de- 
termined by him at his last exa« 
mination, at the peril of indictment. 
Ex parte Moss, Vol. xyii. 374. 

10. Right of a bankrupt, without 
regard to his conduct in an inspec* 
tion of his books, &c. under the 
statute 5 Geo. 2. c. xxx. §. 5. for the 

f)urposes of his examination, to a 
ist of his debts proved, and to have 
wearing apparel delivered up to 
him. 

1 1. The disability of a bankrupt 
to sue is not to work injustice; 
therefore when he states that appa- 
rent incumbrances are no substan- 
tial charge, and can give security, 
the Court will order the assignees 
to permit him to use their names to 
enable him to recover; indemnify* 
ing them. Benfield v, Solomons, VoL 
IX. 84. 

12. The principle which obtains 
on petition is quite different from 
that which obtains in a suit : in the 
latter, the plaintiff could not offer 
to redeem without paying what was 
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dae; but by the jurisdiction in 
bankruptcy, upon a petition pro- 
perly veritied and unanswered, the 
security is cut down altogether, 
eveo for sums actually advanced. 
M. 84. 

Creditor may be permitted to sue 
debtor in equity, upon collusion 
between the executor and the debtor; 
but, Siuere, Wliat is sufficient to 
constitute collusion ? Ibid, 86. 

13. Bankrupt, seized for life with 
a general power of appointment, 
with remainder in default of ap- 
pointment, to the heirs of his body, 
cannot be compelled by decree in 
equity to execute the power for his 
creditors. TAorpe v. Goodall^ Vol. 
XVII. 388. 460. 

14. Injunction against a bankrupt 
vexatiously disputing his commis* 
sion. Ibid. 393. 

15. Upon the bankruptcy of an 
executor and trustee directed by the 
will to carry on a trade, but a. 
limited sum allowed for that pur- 
pose ; held, that only the property 
declared to be embarked in the trade, 
and not the general assets of the 
testator, are responsible to the cre- 
ditors of the trade. JEar parte Gar-* 
land. Vol. x. 110. 

16. A bankrupt cannot 6le a bill 
of redemption in respect to his right 
to the surplus ; but when he has a 
cle^r interest, and the assignees re- 
fuse, the Lord Chancellor will, upon 
petition and an offer of indemnity, 
compel them to let him use their 
names. Spragg v. Binkesy Vol. v. 

59a 

17. Whether a bankrupt, or any 
person in the same circumstances, 
can impeach the commission upon 
a prior act of bankruptcy and a 
debt sufficient to support a cojn- 
mission, of which a third person 
may avail himself, as a defence to 
an action by the assignees, Qiuere. 
Ex parte Hay, Vol x v . 4. 
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18. Upon a second bankruptcy 
no allowance to the bankrupt: the 
estate not paying 15s. in the pound. 
Ex parte Greggy Vol. vi. £38. 

19- Liability of bankrupt's pro- 
perty, notwithstanding certificate 
under a second commission, not 
paying \5s, in the pound, only 
by judgment in an action ; not to be 
taken by the assignees under the 
commis3ion. Ex parte Hodgkinsotip 
Vol. xTx. 291. 

20. The time enlarged for a bank- 
rupt, who had omitted to finish his 
examination: but the order would 
not discharge a prosecution for the 
felony. Ex parte Sicketts, Vol. vi. 
445. 

£1. Proceedings in bankruptcy 
ordered to be deposited in the office, 
sometimes with a view to a criminal 
prosecution, as for a conspiracy; 
so, if the bond is assigned : which 
remedy, as being limited to the 
penalt}^, is less beneficial than an 
action on the case. Jfarren, ex 
parte. Vol. xix. 163. 

22. Bankrupt committed for con- 
tempt upon grounds which after- 
wards failed, held not entitled to be 
discharged from intermediate de- 
tainers. Ex parte DumbeU, Vol. x. 

328. 

23. Bankrupt represents his estate, 
until assignees are chosen. Ex parte 
Anselli Vol. XIX. 217. 

[T.] Bankrupt's Wife. 

1. Assignees of a bankrupt must 
make a provision for hi» wife out of 
all her property, which can be ob- 
tained in equity only ; and a settle- 
ment before marriage of part of her 
property to her separate use doe« 
not bar her. Burdon v. Dean, Vol. 

II. 607. 

2. The equity of a wife to have 
a provision out of her trust property 
claimed by the husband attaches 
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tipon newly acquired property. Ibid. 

608. 

' 3* Assignees of bankrupt taking 

his wile's fortune out of the court 

must make a provision for her. They 

consented to give her half. Brown 

V. C^r*, Vol. III. 167. 

4. Assignees of a bankrupt, de- 
fendants in respect of an interest in 
his wife, cannot take it without 
leaking a pr6 vision for her. FreC' 
man v. Parsley, Vol. in. 421. 

• 5. Assignees of a bankrupt claim- 
ing property in right of his wife 
must make provision for her. Lamb 
V. Milnes^ Vol. v. 517. 

• 6^ Though a bond by a husband 
to pay a sum in the event of his 
bankruptcy or insolvency to trustees 
for the purpose of settlement cannot 
stand against the creditors^ the pro- 
perty of the wife may be limited to 
the husband; until he becomes bank- 
rupt, 8u:. and from that event for 
his wife and children ; and where in 
articles for such a settlement the 
husband covenanted to give a bond 
for 5,0001. upon the same trusts, and 
had received all her fortune without 
making any settlement, proof was 
admitted under his bankruptcy, not 
only for the amount of her property 
agreed to be settled, but the 5,000/. 
or so much as the value of the pro- 
perty of the wife would extend to, 
beyond the sum agreed to be settled. 
Ex parte Cooke, Vol. viii. 353. 

7* Husband is bound to make 
good the representation of his pro- 
perty, on tne faith of which the 
marriage was had : widow of a 
bankrupt therefore held entitled to 
prove under an engagement by the 
settlement. Kx parte Gardner ^ Vol. 
XI. 40. 

' 8. Limitation of a wife's property 
until the bankruptcy of her husband, 
or a lease determinable on the bank- 
ruptcy of the lessee, eood. Higin- 
botham v. Holmes^ Vol. xix. 92. 
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9. Settlement on marriage of the 
wifp's fortune in case of bankruptcy 
of the husband, though in the form 
of a bond by him : but as his bond, 
affecting his property, it is void as 
aeainst the creditors. Ex parte 
Hodgson, Vol. xix. 206. 

10. Settlement on marriage of 
freehold estates of inheritance, and 
leaseholds for lives and years, by a 
man, not indebted, in trade, or in- 
tending it, to the use of himself for 
life, unless he shall embark in trade, 
and in the life of his wife, become 
bankrupt, and from his decease or 
bankruptcy to secure an annuity for 
his wife ; and, subject thereto, for 
his heirs, executors, 8cc. on his af- 
terwards engaging in trade and be- 
coming bankrupt void as against 
his creditors. Higinbotham v. Holme, 
Vol. XIX. 88. 

[U.]Set-offandMutualCredit. 
And see tit. Set-off, 6, 7- 

1. Part-owners of a ship, do far 
partners that their proportion in a 
joint debt due to the partnership 
cannot be set off against their sepa- 
rate debts to the bankrupt's estate. 
Ex parte Christie, Vol. x. 105. 

2. One of several partners be- 
coming bankrupt, Court refused to 
allow a debt to the joint firm to be 
set oiF against a claim of the joint 
debtor to the separate estate* Ex 
parte Twogood, Vol. xi. 517* 

3. Assignees to be subject to all 
equities attaching upon the bank- 
rupt; petitioner therefore having a 
separate demand against the estate, 
allowed to set that off against the 
joint debt of himself and his surety. 
Ex parte Hanson, Vol. xii. 346. 

In bankruptcy the jurisdiction is 
equitable as well as legal. Ibid. 

4. Bill accepted by a party for a 
debt due to the bankrupts before the 
bankruptcy is a mutual account, and 
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within the statute as a mutual credit. 
Ex parte Wagstcff, Vol. xiii. 65. 

5. Set-ofF in bunkroptcj of a debt 
of the bankrupt to one partner sepa- 
f<itelj, against a joint debt of him 
and his partner on their bond, to 
secure the separate debt of the for- 
mer. Ex parte Hanson, Vol. xvili. 
232. 

[V.] Stat. 21 Jac. &c. 

1. Qiuere, Whether shares of a 
not at sea are within 21 Jac. 1. 
c. xix. I 10^ 11 . ; or whether transfer 
of bill of sa.ie is sufficient delivery 
of possession, and how affected by 
the registry act ? Ex parte Stad- 
groom. Vol. i. 163. 

2. A question arising in equity, 
which prevents the assertion of. a 
legal right, does not alter the tri- 
bunal. The court will not therefore 
determine a question of partnershi p in 
the event of a bankruptcy, any more 
than of a death, or a claim as heir 
without a trial at law, unless per- 
fectly satisfied, though the evidence 
is all in support of the claim. The 
.Court expressed doubt, whether, 
stock in trade, being in the posses- 
sion of the bankrupt solely, the 
claim of partnership could be sus- 
tained upon 21 Jac. 1. c. xix. § 10. 
Birtfordy. Dommetty Vol. iv. 736. 

3. Debts are within the statute 
21 Jac. I.e. xix. § 10, 11. Ex parte 
Buffin, Vol. VI. 128.; and S. P. Ex 
parte Williams, Vol. xi. 7. 

4. A mere gift of money by the 
bankrupt to his son not within the 
statute, 1 Jac. 1. c. xv. Ex parte 
Sharland, Vol. vii. 88. 

, . 5..Purchase hy a man in the joint 
names of himself and his wife, if he 
was a trader at the time, and he af- 
terwards becomes bankrupt, is void 
against the creditors, within the 
statute, 1 Jac. 1. c. xv. § 5. So, if 
the purchase was madeyeith the wife's 
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money, if previously received and 
disposable by him as his own ; not 
bound by any agreement with a 
trustee; and the receipt not con- 
nected with the purchase. Glaister 
V. Hewer, Vol. viii. 195. 

6. Mortgages of real estates are 
not debts within the 21 Jac. 1. c. xix. 
§ 10, 11. whether original or by as- 
signment, and though secured by 
bond or covenant. Jones v. Gibbons^ 
Vol. IX. 407. 

7. To effect a valid assigtiment of 
debts within the statute, there must 
be a delivery of the security and 
notice to the debtor, who might 
otherwise make payment to the ori- 
ginal creditor. Ibid. 410. 

To constitute a valid assignment 
of a mortgage no notice is necessary, 
by assignment of the mortgage the 
debt necessarily passes. Ibid. 411. 

Where bankrupt had deposited a 
mortgage and bond, without notice, 
his assignees were decreed to make 
a valid assignment. Ibid. 

8. Furniture, &c. in possession of 
a bankrupt according to the title 
under a trust, <loes not pass to the 
assignees under statute. £I Jac. I. 
c. xix. §11. Ex parte Martin, VoL 
XIX. 491. 

9. Purchase in the name of 
bankrupt and his wife, void against 
creditors, within the stat. 21 Jac. 1. 
G. XV. § 5. Glaister v. Hewer, VoL 
IX. 12.; S. C. Vol/xi. 377.; and 
supra, 5. . 

10. Bills, remitted by a country 
bank to their banker in London, re- 
maining at his bankruptcy in hi-s 
hands undue, or unapplied accord- 
ing to the authority given, or after* 
wards coming to the hand» of the 
assignees, and the proceeds received, 
restored and paid to the remitters, 
taking up the acceptances on their 
account, and subject to the banker's 
hen for any balance ; by the con- 

F 
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tract remaining the property of the 
remitters^ in the hands of the banker 
as agent for a particular purpose, 
viz. to hold until due, and receive 
the proceeds, then first forming an 
item in the- cash account. The cir- 
cumstance of the bill being written 
short is only evidence of a trust, 
proved in this instance by express 
declaration, or other evidence equi- 
valent* Ex parte Pease^ Vol. xix. 
0,5. 

11. The statute 21 Jac. 1. c. xix. 
^11. not applicable to bills in the 
hands of a banker, written short, or 
sent for a particular purpose: the 
trust accounting for the possession ; 
being considered as goods in the 
hands of a factor, with the single 
distinction that he cannot pledge; 
but if the bills are dealt with before 
bankruptcy, the money cannot be 
followed; as, if dealt wjth after- 
wardS| it may. Und. 

[W.] Solicitor. 

And see Attorn ey, passim. — Li en, 

14, 15. 

1. Order in bankruptcy under the 
act 2 Geo. 2. c. xxiii. § 22. to tax a 
solicitor's bill for striking the docket 
and a journey to get an affidavit of 
debt; being business relating to the 
bankruptcy, though previous to it. 
Ejc parte Smith, Vol* v. 706. 

2. Purchase of a bankrupt's es.- 
tate by the solicitor to the commis- 
sion set aside. The Lord Chancellor 
would not permit him to bid upon 
the resale, discharging himself from 
the character of solicitor, without 
the previous consent pf the persons 
interested, freely given, upon full 
information. Ex parte James, Vol. 
y ill. Ibid- 

3. Purchase by the assignee and 
solicitor under acommissionof bank- 
ruptcy of dividends cannot be for 
their own benefits Ibid: 
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4. The principle against purchases 
by trustees of the trust property 
most strictly applicable to assignees 
in bankruptcy and their agents. JSr 
parte James, Vol. viii. 350, 

5. Solicitor to the commission is 
incapable of purchasing either for 
himself or for others ; when, there- 
fore, he was also acting as solicitor 
for the purchaser, sale set aside. Ex 
parte Bennett, Vol. x. 381. 

6. Order to tax an attorney's bill 
within the jurisdiction in bank- 
ruptcy: the right subsisted long 
before the statute. Ex parte ArroW' 
smith. Vol. XIII. 124. 

And injra, [X.] 2.— [CC] 3- 

[X.] Messenger. 

,1* The messenger under a com- 
mission of bankruptcy was put out 
of possession of property on board 
a ship by threatening to throw him 
overboard: the parties also using 
contemptuous language, ordered to 
give security for answering the 
bankrupt's interest. Ex parte Dix(m, 
Vol. viii, 104. 

2. Court clearly has jurisdiction, 
as between a messenger (an officer 
appointed by the Court) and the 
solicitor to the commission employ- 
ing him; and semble the latter is 
responsible, not only for the fees, 
but also the consequences of such 
employment, when the commission 
is not supported. The messenger, 
who had taken a note from the pe- 
titioning creditor for part of his 
claim (who had since absconded), 
permitted to bring an action for the 
residue and cost^ and damages 
against the solicitor. Ex parte 
Hartop, Vol. xii. 349. 

3. Where a bankrupt disputed 
the validity of his commission in an 
action against the messenger, held 
that he was not to be permitted to 
inspect the proceedings. The as4> 
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rigneeg were directed to be at liberty 
to defend the action/ or indemnity 
the messenger ; and the solicitor of 
the bankrupt having originally also 
acted for the assignees, the Court, 
reprobating the practice, staid the 
trial until farther inquiry, and order 
nwde. Faughan, ea parte, Vol. xiv. 

4. Contumacious obstruction of 
the messenger, under a commission 
of bankruptcy, treated as a con- 
tempt, though acting under the au- 
thonty of the commissioners given 
by statute, not under the Lord Chan- 
cellor's order in bankruptcy; as in 
the case of commitment, upon which 
the Lord Chancellor can do no more 
than grant the writ of habeas corpus, 
9s holding the great seal, not by his 
authority in bankruptcy. Ex parte 
-Page, Vol. XVII. 59. 

5, The messenger in bankruptcy 
is to enter and seize, at his own ha- 
zard, the property of the bankrupt; 
but if he enters Uie house and seizes 
the property of another, acting un- 
der authority, he cannot be turned 
out; but the party must take his 
remedy by law ; and contemptuous 
language, or force, is a contempt of 
the great seal. Ibid, 

6. Whether, after execution of 



the warrant of seizure of commis- the time of payment, in preference 
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defending an action against the 
commissioners and messenger for 
false imprisonment, in which the 
plaintiff was nonsuited, or for a 
contribution among the creditors, 
dismissed. 

No distinction;, exonerating cre- 
ditors, who were absent: proving 
by affidavit they adopt all the pro- 
ceedings. Ex parte Linthwaite, Vol. 
XVI. 235. 

3. Property may be limited to a 
man to go over on a certain event, 
as bankruptcy ; but while his pro- 
perty it must be subject to the in- 
cidents of property, and therefore to 
debts. Brandon v. Robinson, Voh 
XVIII. 429. 

4. Whether assignees under a 
commission of bankruptcy against 
the plaintiff, are made parties by bill 
of revivor, or supplemental bill, in 
nature of it, &c. Qtiore. Ibid. Af2S. 

5. Limit of time to rehearing in 
bankruptcy proposed. Ex parte 
lioffey. Vol. XIX. 468. 

And see Abatement, 1, 2, 3. 

[Z.J OUDEKS IN. 

1. Order for payment out of a 
bankrapi's estate, with interest to 



sioners in bankruptcy, the. messen- 
ger, having given up possession, can 
again seize without another warrant, 
Qjuere. Ibid. 

[Y.] ACXIOKS AND SUITS IN. 

1. After judgment by default in 
an action on a dividend, under a 
commission, assignees filed a bill 
for discovery, and to have the proof 
expunged: demurrer allowed, the 
course being by petition. Clarke 
V. Capron, Vol. 1 1. ^c^Q. 

2. Petition to restrain an action 
by commissi6ners of bankruptcy 
against the assignees for costs ofjed by the' Lord Chancellor, upon 



to all other creditors, with costs, 
under statute 51 Geo. 3. c. 15, § 48. 
for an issue of Exchequer bills to re- 
lieve commercial credit. Ex parte 
tloldeny Vol. Xviii. 436. 

2. The Lord Chancellor refused 
to stay proceedings under a com- 
mission of bankruptcy, not opened, 
upon the allegation that there was 
no petitioning cteditors debt, the 
commission issuing of right und^r 
the act of parliament. Ex parte 
Lanchester, Vol. xvii. 512. 

3. Insertion of adjudication of 
bankruptcy in the Gazette suspend- 
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inspection of the proceedings; the 
act of bankruptcy not being proved. 
Ibid. 513. 

4. Discretion of the Lord Chan- 
cellor to stay a dividend in bank- 
ruptcy, for the general benefit of the 
creditors. JBj? parte Kendall, Vol. 
XVII. 514. 

5. Trust to pay the dividends,from 
time to time, into the proper hands 
of a man, or on his proper order, or 
receipt subscribed with his own 
hand, that they should not be 
grantable, transferable, or otherwise 
assignable by way of anticipation 
of any unfeceived payment, or any 
part thereof: . on nis decease the 
principal to be paid to such per- 
sons as, in a course of administra- 
tion, would become entitled to his 
personal estate, and as if it had been 
his personal estate, and he had died 
intestate. An interest for life in 
the dividends assignable under a 
commission of bankruptcy, with a 
limitation over of the principal to 
those entitled under the statute of 
distributions. Brandon v. Robinson^ 
Vol. xviii. 429. 

6. Order, on application of a 
bankrupt committed, to bring him 
again before the commissioners : if 
no effects, the fees to be paid out 
of future effects, if any ; if recom- 
mitted, he would find it difficult to 
obtain another order. Ea: parte 
Cohenj 294. 

7f Order by Lord Thurlow, that 
a petitioning, creditor, who has neg- 
lected to prosecute a commission 
of bankruptcy, shall not have an- 
other. Ex parte Masterman, Vol. 
xviij. 298. 

8. After an order in bankruptcv 
for liberty to bring an action, with 
special directions for a production 
of papers, and not to set up the 
bankruptcy; a bill of discovery can- 
not be filed. Cooke v. Marsh, Vol. 
xviii. 209. 
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[AA.] Petitions. 

1. A bankrupt, like a pauper, 
loses his privilege by misconduct: 
when, therefore, after two petitions 
dismissed, he presents a third for 
the same purpose, it will be dis- 
missed witn costs, and he be com- 
mitted if unable to pay them ; but 
the Court will not make an order 
restraining him from presenting any 
more. Ea: parte Shaw, Vol. ii. 40. 

2. Petition to prove is irregular, 
when the creditor did not go before 
the commissioners until after it was 

E resented, and when brought to a 
earing, without stating what passed 
before them. Ex parte Wiight, Vol. 
11. 41. 

8. A petition in bankruptcy, 
praying distinct orders, under se- 
veral commissions, requires several 
stamps. Exparte Wilson, Vol. xviii. 
439. 

4. Bankrupt's right to petition in 
respect of his interest in the sur- 
plus. Saxton V. Davis, Vol. xviii. 
72. 

5. Affidavits to be used at the 
hearing of a petition to stay a bank- 
rupt's certificate, in future to be 
brought into the office, together 
with the petition, except such affi- 
davits as are necessary to be used 
in reply to any affidavits made in 
answer to such petition. Ex parte 
Bowes, Vol. XI. 540. 

6. Petition for interest against an 
assignee, under the statute, for not 
paying in balances, with a prayer 
also for his removal, on totally 
groundless imputations, dismissed 
as to the whole; without prejudice 
to the presenting another petition 
for the single purpose to which tlie 
act was directed. Ex parte Vernon, 
Vol. xiH. 270. 

7. The Court discourages peti- 
tions by commissioners m bank- 
ruptcy declining to act, merely to 
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et the opinion of the Court. Jnon. 

ol. xiii. 590. 

8. A petition to revive an order 
for trying the validit}' of a com- 
pissioa in an issue, upon that ob- 
jection, which had not been prose- 
cuted, and was discharged in 1803, 
dismissed with costs. Ex parte Do- 
fwmn, Vol. XV. 6. 

9. General order as to bankrupt 
petitions. Vol. xvi. 320. 

[BB.] Interest. 

1. In bankruptcy, a surplus after 
dividing to the tuU amount of prin- 
cipal and interest to the suing out 
of the commission; subsequent in- 
terest ordered, on petition of bond 
creditors, saving just allowances; 
and commissioners might give it 
without order, and need not stop 
but at want of assets ; but no com- 
pound interest allowed. Ex parte 
Morris, Vol. i. 132. 

2. In the case of surplus, under a 
joint commission, claim by the cre- 
ditors of interest, subsequent to the 
date of the commission, is to be 
preferred to a debt due to the joint 
estate from the separate estate of one 
partner. Ex parte Reeve, Vol. ix. 
588. 

3. In case of a surplus coming to 
a bankrupt, creditors have a right 
to interest, wherever there is a con- 
tract for it appearing either on the 
face of the security, or by evidence. 
Bx parte MillSj Vol. ii. 295. 

4. Under bankruptcy no interest 
beyond the penalty of a bond. Ibid, 

5. Where debts did not carry in- 
terest by the contract, the Court 
made the bankrupt pay the contri- 
bution oat of the surplus. Ibid. 

[CC] Costs. 

1. Costs personally against an 
uncertificated bankrupt, in a case 
of fraud and misconduct. Lock\. 
Brondei/y Vol. iii. 40. 
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2. Creditor coming in to prove 
before the master, costs not al- 
lowed, of course. Abell v. Screech, 
Vol. X. 355. 

3. Where a countrv commission 
was superseded on the ground of 
fraud, the Court refused to charge 
the solicitor with costs, on the 
ground that he had not properly 
taken the account of the petitioning 
creditor's debt, but ordered him to 
be charged, for having deceived the 
Court, and taken out the commission 
against the order of Lord Rosslyn, 
as to barristers, &c. ; an order, which 
semble on an application and a pro- 
per case, would be dispensed with. 
Ex parte Corvmay, Vol. xiii. 62. 

4. Costs ordered to be paid, but 
not taxed until after the bankruptcy 
of the person to receive them, cannot 
be set off by the party, from whom 
they were due, proving a debt under 
the commission. Ex parte Thomas, 
Vol. XV. 539. 

And Vide Supra (Q.) 
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And see Alien, 1. 
— Kin, NEXT OF. 

[A.] Rights and liabilities of 

HUSBAND. 

[B.] Interest in wife's pro- 
perty. 
[C] Rights and liabilities of 

THE WIFE IN respect OF SE- 
PARATE PROPERTY. 

"D.] TO SETTLEMENT. 

;E.] • OF SURVIVORSHIP. 

'¥] ' OF MAINTENANCE.. 

G] Joinder IN SUITS. 

[A.] Rights and liabilities of 
husbaKd. 

1 . The burthens to which a hus- 
band is liable are a consideration 
for his marital rights, upon which| 
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therefore, a fraud may be commit- 
ted. JS. qfStrathmore v. Barnes, Ibid, 

2. Provisions by a marriage set- 
tlement not held a purc^base of all 
the property of tbe wife; unless that 
purpose is expressed, or clearly im- 
ported. Druce v. DenisoUj Vol. vi. 
oBo, 

3. Where a woman conveys her 
property before marriage, without 
the privity of the intended husband, 
it is fraudulent, and will be set 
aside. Bell v. Montgomety, Vol. ii. 
194. 

4. Wife's evidence against hus- 
band allowed only for security of 
the peace, but she cannot sustain 
indictment against him. Sedwick v. 
Watkinsy Vol. i. 49. 

5* Husband is not to account for 
the income of his wife's separate 
estate, which she permitted him to 
receive. Smith v. Lord CamelfOrdy 
Vol. 11.698. 

6. To prevent the marital right 
in property of a married woman, a 
clear intention, that it shall be to 
her separate use, must appear: a 
mere trust to pay the interest to her 
for life was held not sufficient: the 
capital being bequeathed according 
to her appointment, whether covert 
or sole, and in default of appoint- 
ment, to her representatives, includ- 
ing her husband, was admitted to be 
to her separate use. Lumb v. MilneSy 
Vol. v. 517. 

7. The Court refused to enforce 
a security upon rents and profits, 
settled in trust to receive and pay 
them yearly as received, to the se- 
parate use of a married woman ; and 
upon the circumstances dismissed 
the bill with costs. Mores v. Huish, 
Vol. V. 692. 

8. Vi^here the marriage articles de- 
scribed the lady's fortune, to which 
she was entitled under a former set« 
tlement, as 4000/. generally, but the 
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representation did not amount to a 
warmnty, and stated nothing be- 
yond the terms of such former set- 
tlement, held that the husband was 
not entitled to have it made good in 
money ; but it having been laid out 
in stock, by parties competent to do 
so, it must be so taken. Ainslie v. 
Medlycott, Vol. ix. 13. 

Agreements before marriage, upon 
behalf of infants, by parents and 
guardians, will frequently bind the 
infants. Ibid, 19. 

9. Wife's reversion, which cannol 
fall into possession during the hus- 
band's life, as if it be upon his death, 
not assignable by him. Dalbiac v. 
Dalbiacy Vol. xvi. 1 16. 

10. Husband and wife, seised 
under the settlement for their lives 
successively, with remainders in 
strict settlement, and to the heirs of 
the wife, having no issue, joined in 
a mortgage, by fine, declaring the 
ultimate use to the survivor. 

Declaration, or clear intention, 
equivalent to it, is necessary to 
change the use ; and, no purpose 
appearing beyond the mortgage^ the 
title of the wife was established 
against a claim under the husband 
surviving. Innes v. Jackson^ Vol. 
XVI. S5Q. 

11. Husband claiming his wife's 
fortune in equity ; though there was 
a separate provision, the Court not 
thinking it sufficient, made him in- 
crease it. Stackpole v. Beaumont^ 
Vol. HI. 98. 

12. Trust under marriage settle- 
ment, for the next of kin of the wife, 
subject to her appointment by will, 
with two witnesses ; appointment in 
favour of the husbanct, by an unat- 
tested will, being void, the children 
are entitled, not the husband, who 
is not of kin to his wife, and whose 
claim to her personal property is 
not in that character, under the 
statute, hut jure mariti, and in this 
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case according to the plan of the 

settlement he was not intended. 

Watt V. Watt, Vol. in. 244. 

18. Testator having proved the 
value of annuities, secured to the 
separate iise of his wife, as a debt 
under the bankruptcy of the grant- 
ors, his assets were charged with 
the dividends only, upon the foot 
of that transaction, not with the 
annuities, as subsisting. McLean 
y, Longlands, Vol. v. Tl. 

14. instances of a husband being 
committed, till his wife should do 
an act; but where he made it ap- 

tear he could not prevail upon her, 
e was discharged. Emery v. JVase, 
Vol. V. 848. 

See AoREEMENT 31, Dower 
6, Jurisdiction 18, Will 235. 

[B.] Husband's interest in 
wife's property* 

1. Settlement upon marriage of 
the wife'*s property only upon cer- 
tain trusts for the husband, wife, 
and children ; in one event for the 
husband absolutely ; but making no 
provision for the event that hap- 
pened : a resulting trust for the wife. 
Langham v. Nenny,Yo\. in. 467- 

2. Husband's interest by marriage 
in his wife's personal property, 
chose in action, or equitable interest. 
Ibid. 469. 

. 3. A legacy to a married woman 
is not sufficiently reduced into pos- 
session by an appropriation by. the 
executrix of a mortgage to the 
same amount, so as to prevent her 
survivorship upon her husband's 
death. Blount v. Bestland,Yo]. v. 5 1 5 . 
4. Settlement of stock to the se- 

f>arate use of a married woman for 
ife; and after her death for her 
husband absolutely. Decree upon 
the bill of the husband and wife for 
a transfer to him upon his personal 
security. Ches^lyn v. Smith, Vol. 
viii. 183. 
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5. "Where the Court secures a pro- 
vision for a wife out of her equi- 
table interest claimed by the hus- 
band, the trustee is at liberty to 
pay to the husband ; and that pay- 
ment is not called back. No in* 
stance of the debtor calling upon 
the Court to interpose that equity 
for the wife. Glaister v. Hewer, 
Vol. viji. 20& 

6. W^hether a jurisdiction in equity, 
to permit a married woman to give 
up her interest for life in a trust 
fund, not settled to her separate use, 
or subject to her appointment, ana- 
logous to a fine, can be maintained, 
G^are. The bill by the husband 
and wife against the trustees for 
this purpose was dismissed, as pre« 
mature ; the funds not being as* 
certained : the husband accountable 
to the trustees in respect of his re- 
ceipts by their permission, unliqui- 
dated; and as to the part of the 
capital, the trust of which was for 
her appointment by deed or will 
notwithstanding coverture, no abso- 
lute appointment having been exe- 
cuted, out merely by way of indem- 
nity to the trustees. Sperling v. 
Jtochfrn-t, Vol. viii. i64. 

7* A married woman, living in 
trade without the interference of her 
husband, residing in a different part 
of the kingdom, advanced money 
for the purchase of a share in the 
lottery, upon an agreement with the 
plaintiff, that half should be consi- 
dered a loan to him> and they should 
be jointly concerned in the adven- 
ture. Held, that the money belong- 
ing to the husband, the produce 
was his ; and the bill was dismissed. 
Lamphir v. Creeds Vol. vin. 599* 

8.. Wife entitled under her fa- 
ther's will to a terna for her life for 
her sole and separate use, and after 
her decease to iier children equally, 
but no trustees were interposed; 
the husband having possession^ 
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mortgaged the term, and afterwards 
obtained a beneficial reversionary 
kase^ which he further mortgaged ; 
held that his representatives were 
accountable for the trust, and that 
there was no distinction between 
the original and reversionary leases; 
and the mortgagee having notice, 
was aflfected with the equity, which 
was accordingly established. Par^ 
Jeer V. Brooke, Vol. ix. 583. 

9. Under a settlement expressed 
to he in consideration of the portion 
or fortune which the husband should 
receive upon the marriage; held 
that the husband was only a pur- 
chaser of the fortune he was actually 
to receive with her at the marriage, 
and that she was entitled to a pro- 
vision out of a fund to which she 
was entitled as next of kin ; and the 
administrator could not set off 
against such claim a debt due from 
the husband to the intestate*s estate. 
Carr v. Tat/lor, Vol. x. 574. 

Qiucre, As to the right of a hus- 
band to sue in his own name for the 
legal choses in action of his wife. 
Jbid. 580. 

10. Where a wife was entitled to 
a legacy subject to a life interest, 
and she acquiesced in the payment 
of it to him during the life of the 

Eerson entitled for life; held that 
er surviving right was barred by 
her huLsband liaving so reduced it 
into possession. Dosmell v. Erie, 
Vol. xii. 473, 

11. Husband entering into pos- 
session of the real and personal 
estate as executor, and not as hus- 
band, held that his wife's share of 
the residue could not be sufficiently 
deemed reduced into possession as 
to prevent its surviving to her repre- 
sentatives. Baker v. tiall, Vol. xii. 
501. 

12. Stock, the property of a mar- 
ried woman^ not reduced into pos- 
session, so as to be vested in her 
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husband, by a transfer to him merely 
as a trustee. Wall v. Tomlinson, 
Vol. XVI. ^IS. 

[C] Wife's rights and liabi- 
lities IN RESPECT OF SEPARATE 
PROPERTY. 

And see Election, passim^-^ 
STocit, 14. 

1. Will by a wife of her separate 
property and its produce, whether 
derived from her husband or a third 
person, good. Fettiplace v. Gorges, 
Vol. I. 46. 

2. The moment a woman takes 
personal to her sole use, she has 
sole right to dispose of it; if she 
makes no disposition, husband suc- 
ceeds as next of kin, not by marital 
right. Ibid. 49. 

3. Feme covert is ^feme soUy as far 
as the instrument creating her se- 
parate estate makes her proprietor; 
and if she pledges it according to 
her power, the trustees must hold to 
the uses she appoints ; but where she, 
according to her power, appointed 
for the benefit of her husband, an 
inquiry into the circumstances was 
directed. Pybus v. Smith, Vol. i. 
189. 

4. Creditor of wife has a right in 
equity against her separate property, 
and against husband in respect of 
it, but nof beyond it, if notice. 
LiUia V. Airey, Vol i. 277. 

5. PlaintitF with notice of sepa^ 
rate allowance of the wife, a very 
weak woman, advanced to her wan- 
tonly beyond it ; proof, that she re- 
ceived more than the demand she 
could make out ; bill dismissed with- 
out account, the value being trifling. 
Ibid. £77. 

6;. Agreement by wife without 
knowledge of husband to pay addi- 
tional rent out of her separate pro- 
perty, good> Master v. FuUer, Vol. 
I. 513. 
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7, A married woman is liable to 
creditors in respect of any separate 
property, though not from her hus- 
band ; if they are separated by deed 
or sentence^ the husband need not 
be a party to the action^ but must 
if not so separated, though living 
apart. D. of Bolten v. Williams, 
Vol. II. 145. 

8, Where there is an assignment 
by a married woman of her separate 
property in the hands of trustees^ 
the assignee may come for execu- 
tion of the trust, for her disposition 
's valid to the extent of her power; 
but a general creditor cannot come 
^nto equity to have his debt satisfied 
Outof that property. Ibid. 150. 
' 9. Equity will not make good 
against a married woman, a con- 
tract on v^hich she cannot be sued 
^tlaw. Und. 156. 

10. Feme covert must elect be- 
tween an annuity by will to her 
separate use for life, charged upon 
a devised estate^ and a title para- 
mount to part of the same estate in 
tail. Possession taken by her hus- 
band under that title does not pre- 
clude her election: but as it was 
manifestly the better interest, no 
inquiry was directed as to which 
would be most for her beneBt. Wil^ 
son V. L. John Tffoonshend, Vol. ii. 
693. 

11. Trust in a deed of separation 
to permit A. to receive the divi- 
dends of stock for the maintenance 
and support of the wife, with a co- 
venant of indemnity to her hus- 
band : a grant by her of an annuity 
out of the dividends was held void. 
Hyde v. Price, Vol. iii. 437. 

ObJuere, Whether a married wo- 
man, having a separate nmintenahce, 
can be sued as ^Jeme soUf Ibid. 
443. 

A married woman, living apart 
from her husband, upon a separate 
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maintenance, cannot bind him by 
her contracts. Ibid. 445. 

12. Dower barred by settlement 
previous to marriage, but during 
the infancy of the wife, of stock 
and leasehold property, partly the 
husband's, partly the wife's. Chitty 
V. Chitty, Vol. III. 545. 

13. Husband under a decree to 
propose a settlement of stock be- 
longing to his wife, transferred to 
the Accountant General by order, 
came to an agreement with her, out 
of Court ; and while they lived apart, 
but not legally separated, to take 
part and give up the rest: this 
agreement does not bind the wife; 
and the husband dying before an}*^ 
steps were taken for executing it, 
the whole survived to the wife. 
Macatdey v. Philips, Vol. iv. 15. 

14. Husband is entitled to the 
income of his wife's equitable in- 
terest, unless he has received some 
fortune with her; or has misbe- 
haved : as, by running away with a 
ward of the Court. Rid, 15. 

15. Difference between legal and 
equitable interests of the wife as to 
the right of the husband. Ibid. 18. 

16. If a settlement of the wife's 
equitable interest had been approved 
and ordered by the Court, it is bind- 
ing, notwithstanding the death of 
eitner party, before it is carried into 
effect. Ibid. 19. 

17* Assignment for valuable con- 
sideration of the wife's equitable 
interest by the husband does not 
bar her equity, ftw^^r^. As to a trust 
of a term for years of land. Ibid. 
19. 

Action by the husband for a 
legacy due to his wife does not lie. 
lUd. 19. 

- 18.As to creditors of the husband^ 
or persons dealing with a married 
woman as to the separate property, 
equity ought to go no farther than 
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to leave any legal right undisturbed; 
not to improve the security. Carr 
V. Eastabrooke, Vol. iv. 145. 

19. Bequest in trust to pay the 
annual produce into the proper 
hands ot a married woman, is a be- 
quest to her separate use. Hartley 
V- Hurle, Vol. v. 545. 

20. The consideration of mar- 
riage runs through the whole settle- 
ment ; and especially supports every 

Ero vision with regard to the hus- 
and and wife. She is interested 
in the provision for her husband, 
enabling him to provide for her and 
the children ; and it is not affected 
by subsequent events, as the death 
of the wife without children. Nairn 
y. Prawse, Vol vi. 752. 

21. Devise upon trust to permit 
njeme covert to receive dividends of 
stock for her life to her own use, 
independent of her husband, held 
that she had the absolute property, 
and that she had power to assign 
it with her husband, to secure an 
annuity for her life. Wagstaff v. 
Smith, Vol. IX. 520. 

22. Wife may make a will of pro- 
perty in trust for her separate use, 
and her husband taking a transfer 
is still a trustee; but she cannot 
make a will of any other property, 
without his assent. Rich v. CockeUy 
Vol. IX. 369. 

23. Qutere, If a party claiming 
independently of the will of a Jeme 
€(/oert, as heir or husband, is to be 
put to election in respect of any 
property bequeathed by the will. 
Ibid* 

The transfer to the husband of 
the wife's separate property cannot 
destroy the separate trust, unless 
clear evidence is produced to show 
that it was intended with her assent 
to destroy it. Ibid, 

24. Where ajeme covert has power 
by will to dispose of personal estate. 
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this Court requires to be satisfied 
by the judgment of the Ecclesias- 
tical Court, that the instrument set 
up is in nature of a will, and after 
that proof in the Ecclesiastical 
Court, further requires the witnesses 
to be again examined, or their sig- 
nature proved, before it pronounces 
it an appointment, when the essence 
of the appointment consists in that 
fact. Ibid. 366. 

25. Reference to arbitration not 
permitted, where one of the parties 
was a married woman, neither would 
the Court allow a reference to the 
Master, whether it would be for her 
benefit, that the cause respecting 
her interest in a real estate should 
go to arbitration. Davis v. Page, 
Vol. IX. 350. 

26. The Court supported a bona 
Jide purchase, through the medium 
of trustees, by a feme caoert, out of 
her separate estate from her hus- 
band (though he was indebted at 
the time), of furniture, pictures, &c. 
in the mansion-house. luudy Arun^ 
dell V. PhippSy Vol. x. 139» 

Purchase by the wife bona Jide, it 
is immaterial whether before or after 
the marriage. Ibid. 145. 

2T.. The mere possession of chatr 
tels amounts to no more xhBxi prima 
facie evidence of property in the 
man possessing, until a title not frau- 
dulent is shown, under which that 
possession has followed. Ibid. 

28. Court has frequently inter- 
posed to protect the enjoyment of a 
specific chattel, where value could 
not be estimated in damages. Ibid* 
148; and Nutbrown v. Thornton^ 
Ibid. 163. 

29. Where money was vested in 
the hands of trustee to the wife's 
Separate use, and subject to her ap- 
pointment, and further, with power 
for trustee, with her consent, to in- 
vest, and a covenant on the parLof 
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the husband, that he would not ob- 
stract her in such execution, the 
hasband afterwards obtained the 
money from the trustee, and laid it 
out in houses ; but there was no sa- 
tisfactory evidence that it was done 
in pursuance of any engagement, or 
as an application of the trust-fund : 
Court refused to establish a lien on 
sach purchases on behalf of the 
wife, or to consider her a specialty 
creditor on his estate, in respect of 
the money so laid out. Lench v. 
hnchj Vol. X. 511. 
30. Wife entitled to personal pro- 

Erty settled in trust tor her abso- 
^jely, if she should survive the 
huslMind, Court held that it had no 
^thority to order, by her consent, 
tipon examination, a transfer of the 
property to be made to her husband. 
tUdards v. Chambers^ Vol. x. 580. 
31. Wife entitled to the dividends 
of stock standing in the name of 
trustees, and no settlement made 
upon her marriage, the husband 
granted an annuity, and assigned 
the dividends to secure it. The 
surety being called upon, pays some 
instalments of the annuity, and by 
his bill prayed to be repaid out of 
the dividends ; the husband having 
quitted the kingdom without making 
any provision for his wife, she also, 
by bill filed against the trustees, 
prayed that the whole of the divi- 
dends might be paid to her. Upon 
the first, the Court held, that as the 
creditor was entitled to the benefit 
of all the securities the debtor has 
given his surety, the surety has as 
good an equity to the benefit of all 
the security the principal gives to 
the creditor; and accordingly di- 
rected the trustees to reimburse the 
surety, and to provide for accruing 
payments, and that even in the case 
of bail. Upon the second, the Court 
directed further inquiry, whether 
the husband had left the wife un4 
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provided for; and in that case, that 
she should be entitled to the re- 
mainder of the dividends. Wright 
v. Morley, Vol. xi. 12. 

32. Wife having a reversionary 
contingent lifeinterest in stock, upoQ 
contract by her and her husband for 
sale of it, and bill for performance, 
her consent taken de bene esse, Court 
refused to take it as to the produce 
of two houses when sold, never 
taking a consent until the subject is 
ascertained . WocUands v. Crowcker^ 
Vol. XII. 17*. 

33* A married woman is, as to 
property settled to her separate use, 
^ feme sole to all intents and pur- 
poses, unless restrained by the in- 
strument, and examination is not 
necessary. Examination is of use, 
as only passing her equity to a set- 
tlement. Sturgis V. Coiy, Vol. xiii. 
190. 

34. Wife entitled to rents and 
profits, according to her appoint- 
ment, " from time to time;'* and for 
default of appointment, to her for 
her sole and separate use, contracted, 
with the approbation of her trustees, . 
for the sale of her interest: per- 
formance decreed. Witts v. Danxikins, 
Vol. xii. 501. 

35. A married woman may bind 
her separate property without the 
assent of her trustees, unless that is 
rendered necessary by the instru- 
ment giving her the power. The 
Court therefore established an an«> 
nuity granted by her, though after 
notice to the purchaser of their dis- 
sent, upon evidence that she was a 
free agent, and understood what she 
did; but the Court refused costs. 
Essex V. Atkins f Vol. xiv. 542. 

36. Pro bate of the w i 11 of a married 
woman, which is now necessary, 
though formerly otherwise, limited 
to her power, by the assent of her 
husband, with respect to any bene- 
ficial interest : not, as to her right. 
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as executrix of another person, to 
make aiji. executor, and continue the 
representation. Stevens v, BagweU, 
Vol. XV. 139. 

37. Bond of. a Jeme covert, as a 
surety enforced against her separate 
estate, under a settlement to her se- 
parate use, with power of appoint- 
ment by will, or any writing pur- 
porting to be her will; and in case 
she should die in the life of her hus- 
band, and without making any will 
or other disposition, as to the whole 
or any part, then as to that of which 
no gift should be so made, to the 
persons who would be entitled by 
the statute, if she had died intestate 
and unmarried. Heatley v. Thomas^ 
Vol. XV. 596. 

38. Securities obtained from a 
married woman having property 
settled to her separate use by a cre- 
ditor of her husband, who, by sup- 
pressing that fact, procured himself 
to be appointed one of the trustees, 
his co-trustee not being a party to 
the transaction, set aside. Da&iac 
V. Dalbiac, Vol. xvi. 11 6, 

Account of separate property not 
further back than the husband's 
death, having lived together. Ibid. 

39* Married woman permitted to 
transact as to her separate property; 
but such transactions must be per- 
fectly fair and open. Dalbiac v. 
Ddlbiacy Vol. xvi. 125. 

40. Injunction against an eject- 
ment under a deed of appointment, 
as obtained by a husband from his 
wife by undue influence, oppression, 
8ic. and an issue directed. Peele v. 
.;— ^, Vol. XVI. 157. 
* 41. Decree for payment of a debt 
by the promissory note of a married 
woman out of the rents *and profits 
of estates, settled to her separate use 
for life. BuUpin v. Clarke, Vol. 
XVII. 365. 

42. Right of a married woman to 
dispose of property settled in trust 
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for her separate use, to be paid into 
her hands on her receipt, &c. unless 
restrained to payment not by anti« 
cipation. Brandon v. Robinson, Vol. 
XVIII. 434. 

43. Bequest to a woman for owd 
use held for her separate use. Adam- 
son V. Armitage, Vol. xix. 419* 

44. Feme covert not chargeable 
with default during coverture. Lord 
Montford v. Lord Cadogan,\oU xix. 
640. 

And see Annuity, 30. 

[D.] Wife'*s bight to settle- 
ment. 

And see Bankrupt [T.] 

1. Legacy decreed to feme covert: 
settlement directed. Lillia v. Airey, 
284. 

£. Wife examined on commission 
apart from husband, as to the dis- 
position of money devised to be laid 
out in land for her in tail, reversion 
to her in fee, whether to be received 
in money, or laid out as directed. 
Binford v. Bowden, Vol. i. 512. 

3. Husband and wife, by inden- 
ture assi gned in trust forthe husband, 
personal property bequeathed to the 
wife and in possession of the ad- 
ministrator: the husband, by will, 
gave the residue of his real and per- 
sonal estates in trust for his wife for 
life, remainder over, and died : upon 
the bill of the wife and her second 
husband, the deed was delivered up 
to be cancelled, on their waiving all 
benefit under the will. Wright v. 
Butter, Vol. 11. 673. 

4. An action against an executor 
by a husband for personal property 
bequeathed to his wife, does not lie. 
Ibid. 676. 

5. Devise to the use of A. and 
her issue in strict settlement, subject 
to a trust for debts and legacies, and 
to pay annuities out of rents and 
profits, with power to sell. Upon 
a bill of creditors and legatees, one 
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of the annuitants being living, the 
assignees of ^/s husband, a bank- 
rapt, being defendants, were decreed 
to make proposals for a provision 
for the wife. Oswell v. Probert^ Vol. 
II. 680. 

fi. Settlement of the property of a 
married woman, a ward of the Court, 
and of all the dividends and interest 
accmed, directed, in opposition to 
an assignment by the husband for 
valuable consideration. Like v. Be^ 
resford. Vol. in. 506. 

7. Bill by husband for stock held 
io trust for his wife : a claim was 
set up under a bond by the wife 
and her former husband, securing 
an annuity out of the dividends, as 
an assignment for valuable con- 
sideration: but as it came before 
the Court collaterally, and several 
objections were taken upon the an- 
nuity act, the infancy of the wife, 
and the nature of her interest at the 
time, the Masterof the Rolls, though 
upon the general question inclining 
in favour of the wite^s equity against 
an assignee for. valuable consider- 
ation, would not determine it; but 
referred it to the Master to approve 
a settlement upon the wife and her 
issue, with liberty to the represent- 
ative of the obligee to apply. Franco 
?• Franco^ Vol. iv. 515. 

8. Upon a settlement of the for- 
taiie of a ward of the Court, who 
had married a man of no property, 
the Court took carq to secure a pn)- 
vision for a future marriage. WeUs 
y. Pricey Vol. v. 391. 

9. Settlement directed of a legacy 
to a married woman claimed by her 
husband. Blount v. Besiland, Vol. 

10. Upon the bill of a married 
woman entitled to a share of the 
personal estate as one of the next 
of kin of the intestate, against the 
husband and the administrator, the 
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latter claiming to retain towards 
satisfaction of a debt by bond from 
the husband to him, it was declared 
he was not entitled to retain : but 
that the plaintiff's share was subject 
to a farther provision in favour of 
her and her children, the settlement 
on her marriage being inadequate 
to the fortune she then possessed ; 
and it was referred to the Master to 
see a proper settlement made on her 
and her children ; regard being had 
to the extent of her fortune and the 
settlement already made upon her. 
Lady Elibank v. Montolieu, Vol. v. 
737. 

11. A provision by marriage set- 
tlement in lieu, bar, and satisfaction 
of all dower or thirds which the wife 
might otherwise be entitled to out 
of all the real and personal estate,, 
held to bar her interest in what was 
not disposed of by the will of her 
husband. Druce v. Denison, Vol. 
VI. 737. 

12. Where defendant, under co- 
verture, became entitled, as next of 
kin, to a share of personal estate, 
part of which was three per cent 
stock, and the administrator trans- 
ferred it into her name, describing 
her as the wife of J*. iV.^ she sub- 
sequently transferred a part, and he 
signified his assent by signing the 
transfer, held that the original trans- 
fer did not vest the property in the 
husband ; and not having done any 
act to reduce it into possession, his 
representative could not claim it. 
SltUErCj If the Bank could have pre-f 
vented his transferring it, or the 
Court interfere to make a provision 
for her. Wildman v. Wildman^ Vol. 
IX. 174. 

13. The interest in stock is pro- 
perly nothing but a right to receive 
a perpetual annuity, subject to re- 
demption. Ibid. 

A husband may dispose of or for^ 
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feit his wife's term ; but if not, it 
survives against his representative. 
Ibid. 177. 

14. Upon a decree establishing 
the right of a wife to maintain a 
suit for a settlement against her 
husband and the administrator, 
established; but she died before 
any thing had been done under the 
decree, held that she having done 
nothing to waive her equity, her 
children were entitled to the benefit 
of it, and it might be done by sup- 
plemental bill. SemUe, She cannot 
waive it so as to hind the interest of 
her children. Murray v. Lord Eli" 
bank, Vol. xiii. !• 

15. She has the option of a set^ 
tlement for her and her children. 
Qtuet^e^ If she can claim it for her- 
self, but not for her children? Where 
money is carried to her account in 
Court, the constant habit is to direct 
an inquiry if any settlement has 
been made, and to direct one upon 
her and her children. Ibid, 6. 

16. Qiusre, Whether the children 
have any substantive and inde- 
pendent right to claim a settlement 
after the death of their mother, if 
none has been directed during her 
life ? Ibid, 7. 

n. Upon, bill filed, and decree 
obtained by wife, directing theMas- 
ter to approve a proper settlement, 
but she died before any report, held 
that the children had acquired a 
right by the judgment in the former 
suit, Murray v. Lord Elibank, Vol. 
X. 84. 

18. Feme covert may waive her 
equity for a provision for herself 
and children up to the moment of 
its con^pletion. Ibid, 

If either party die while it rested 
merely in proposal, that would not 
affect the right by survivorship, as 
between husband and wife. Ibid. 
91. 
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19' Husband is entitled to h\y 
hold, where he can, of his wifeV 
property, and the Court will not 
interfere. So, if a trustee* for the 
wife, before bill filed, m«y pay over 
personal estate, or rents and profits, 
to the husband ; but after bill filed, 
he cannot exercise his discretion 
upon that. Ibid. gO. 

20. Money devised to be laid out 
in land (or /erne covert in tail, with 
reversion to her in fee, she chose 
to have it paid to her husband ; not 
allowed, without certiHcate that 
there was no settlement. Binford 
V. Bawden, Vol. ii. 38. 

21. Wife's estate being settled to 
her separate usefor life, with power 
of disposition, and a sale was ef- 
fected by the husband and wife by 
fine, which appeared to have been 
made for the benefit of her trustee,- 
Court set aside the sale as to the 
interests of children in reversion 
under her appointment, but estab- 
lished it as to her separate estate for 
life ; and directed two wills executed 
by her, as appointments in favour of 
the purchaser, delivered up, to be 
cancelled. Parker v. ffhite, Vol. xi. 
209. 

Children necessary parties to such 
a bill. Ibid.^\g. 

Wife permitting the husband to 
receive her separate income from 
time to time, the Court wiil only give 
tlie account for one year. Ibid. 225. 

Under a setilepient of the wife's 
estate, the husband and wife are 
purchasers for the children. Ibid: 
228. 235. 

[E.] Rights of suevivobship. 

1. Wife barred from her right to 
be exonerated out of the assets of 
her husband in respect of money 
raised by mortgage of her estate, 
and received by him, by telling exe- 
cutor she would not raise her claim; 
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imd 00 difference whether legacies 
were paid before or after. Clinton 
y. Hooper, Vol. i. 178. 

2. Parol evidence of her declara- 
tions admissible, to prove that it was 
not applied for the husband's use ; 
not to prove the transaction itself 
different from what it appears to be 
by the instruments and other evi- 
dence^ as that it was intended as a 
gift to him. Ibid, 173. 

3. General exception of mort- 
gage debts out of charge in a will 
ibr debts, not sufficient to put wife 
to election to take under will, or 
have mortgage of her estate paid 
out of assets. Ibid. 178. 

4. Proof of applic^aiion of money 
raised on wife's estate to her use, 
bars her demand on husband^s 
assets ; she does .not stand in pl^ce 
of mortgagee. Jbid* 

Parol evidence admissible to 
prove application for benefit of the 
wife or an}' of her relations. Ibid* 
184. 

5. Heir at law would be barred 
of his right against personal assets, 
by declaration proved by parol, 
that he would not raise his claim, or 
even after legacies paid, affirming 
it; and wife's case is the same as that 
of heir at law. Ibid. 185. 

Husband having paid part of 
mortgage upon wife's estate, on 
which stie had joined, may, by his 
indorsement, charge it again to the 
same amount, but not tdt7'a. Ibid. 

6. The rule, that ajeme covert is 
to be considered as sijeme sole as to 
her separate property, does not ex- 
tend to transactions with her hus- 
band. Ibid. 498. 

?• Husband acquires no interest 
in it by paying it off. Ibid. 186. 

8. Wife not to be paid in pre- 
ference to onerous creditors. IbicL 
186. 

9* Wife's right not on the con- 
tract, but 'because, being husband^s 
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debt, his personal bound in the first 
instance. Ibid. 186. 

10. Not necessary to appear on 
the instruments that it is the debt of 
the wife, but may be proved aliunde. 
Ibid. 187. 

11. Where the debt is not ori- 
ginally the husband's, his covenant 
to pay is only collateral, and will 
not make it his: but qtuere, whether 
so against creditors. Ibid. 1 87. 

12. Court will not infer an equita^ 
ble assumpsit contrary to the tenor 
of the obligation subsisting between 
husband and wife. Ibid. 188. 

13. Where the money was paid 
to the wife with privity of husband, 
without writing, so as to appear that 
she could dispose of it in her life or 
by will, not to be considered the 
debt of husband. Ibid. 188. 

14. Feme caoert by deed directed 
rents, &c. her separate property, to 
be paid during her life to her hus- 
band for his own proper use and be- 
nefit : the intention being only ta 
give him the administration during 
coverture without account, after bi6 
death the widow is entitled to the 
future rents, and to those which ac- 
crued in his life but not receiverl. 
If her interest had passed, it must 
upon the circumstances of the trans- 
action have been set a^ide. MUnes 
V. Busky Vol. II. 488. 

15. A claim by the testator's 
widow to dividends, to which he 
was entitled under a bankruptcy, as 
a gift by him to her separate use, 
failed ; the evidence not even af- 
fording a sufficient ground for di- 
recting an issue. M'Lean v. lAmg- 
landsj Vol. v. 71. 

16. Whether an agreement by a 
husband for a lease of part of his 
wife's term will bind her after hi^ 
death, as an actual lease does, and 
if so, whether the rent is his property, 
or survives to her with the reversion. 
Qiuere. Druce v. Denison, Vol. vi. 
Ibid. 
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17. Husband may forfeit or dis- 
pose of his wife's chattel real during 
her life : if he does not, it survives 
to her: if he survives, it goes ab- 
solutely to him. Moody v. MattheiDS, 
Vol. VII. 183. 

18. Many obligations, which do 
not survive against the husband after 
coverture. Ibid. 183. 

19. Husband and wife living se- 
parate under a divorce a mensd et 
thoro obtained against the wife for 
adultery, she petitioned that a sum 
of money belonging to her might be 
settled to her. separate use: he pe- 
titioned that it might be paid to 
him: the Qourt refused to make 
any order. Carr v. Eastabrooke^ 
Vol. IV. 146. 

20. The Court refused to order a 
provision for a married woman out 
of dividends and interest, to which 
she was entitled for life ; she refusing 
to live with her husband, and he 
willing to receive her. If be had 
deserted her, that would be a good 
ground* Bidlock v. Menzies^ Vol. iv. 
798. 

£1. Where the only settlement 
upon separation was a bond to se- 
cure an annuity, which being in ar- 
rear, the trustee refused to put the 
bond in force without an indemnity, 
upon bills filed, decree made for 
arrears, but refused as to an ap- 
propriation for growing payments. 
Cooke V. Wiggins^ Vol. x. 191. 

22. After a deed of separation 
executed, wife does not become to 
all intents as ^ijenie sole, she can 
neither (execute any deed generally, 
nor has she the power to contract ; 
the contract of marriage cannot be 
affected by any contract between 
the parties. Lard St. John v. Lady 
&. John, Vol. XI. 532. 

.23. Separation only in the spi- 
ritual court propter savitiam out 
aduUeriam, and after reconciliation, 
the same cause cannot be revived. 
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Nor will that Court consider con- 
duct previous to such reconciliation r 
so at law, articles of separation are 

Jut an end to by reconciliation. 
bid. 

24. After articles of separation 
and subsequent reconciliation, a 
deed made with a view to provision 
in case of future separation^ and con- 
dition, to revive the former articles, 
and for the wife to take iaway the 
children. Ibid* 

Semble, such deed is invalid, al- 
though with the intervention of 
trustees. Ibid. 

25. A deed void at law. Court 
would order to be delivered up, and 
where the transaction is against po- 
licy, it is no objection that the plain- 
tift* was a party to a transaction, 
which is illegal. Ibid. 

26. Feme covert, living apart from 
her husband, and holding herself 
out, and contracting debts, as ajeme 
sole, not entitled to summary relief; 
but left to her plea of coverture. 
Watson, ex parte, Vol. xvi. 266. 

27- Proviso in a deed of separa- 
tion, that the wife surviving shall be 
entitled to her dower and thirds of 
all real and personal estates, whereof 
the husband shall die seised or pos- 
sessed, construed, not asa covenant to 
leave her such a portion .of the per- 
sonal estate as she would be entitled 
to under the statute, had he died 
intestate, but that she should be in 
the satne situation, as if not separate, 
as to dower and thirds, i. ^..'the 
actual share by the law or custom ; 
not interfering therefore with his 
testamentary disposition. Cochran 
V. Graham, Vol. xix. 63. 

[F.] Maintrnance. 

1. No court has any original ju- 
risdiction to give a wife separate 
maintenance, but it may be given 
incidentally, as on a supplicavit in 
Chancery, or a divorce a mensd et 
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ihoro ia the Ecclesiastical Court. 
Belly. Montgomery^ Vol. 1. 195. 

2. Where husband executed a 
bond to trustees for maintenance 
for his wife on a separation for 
adultery on her part, and upon her 
further ill' conduct was destroyed^ 
held that she was entitled, like any 
other cestui que trusty for such relief 
as the destruction of the instrument 
made necessary. The answer ad- 
mitting the existence and destruc* 
tionof the bond, an action would lie 
on it, as on a lost bond, without 
frofet^^ in the name of the trustee, 
decree made accordingly. Seagrave 
Y.Seagrave, Vol. xiii. 439. 

3. A jointure not forfeited by 
adultery, dower only, by statute 
13 Ed." J. c. 34. So the Court will 
interfere to enforce performance of 
marriage articles, though the wife 
be living in adultery. Jbid. 

4. Advances to a married woman 
deserted by her liusband, on the 
credit of a fund in Court,, her pro- 
perty, for her maintenance, exceed- 
ing the income of that, reimbursed 
out of the capital. Gin/ v. Pearkes, 
Vol. XVIII. 196. 

5. .in the distribution of separate 
property of a married woman as 
assets after her death, a bond not 
entitled to priority. Anonymous,Yol. 
xviii. 258. ' 

6. tio decree for separate main- 
tenance upon the bill of a wife on 
the niere fact, that she and her hus- 
band were separated by consent ; he 
not making s^ny addition to the set- 
tlement for her on marriage out of 
her property. The only instances 
of it, either- out of his property or 
what was originally hefs, are, where 
he had turned her out of doors, or 
by ill-treatment obliged her-to leave 
bis liouse ; or had quitted the king- 
dom, leaving her destitute. Duncan 
V, Duncan^ Vol. xix. 394. 
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[G.] Joinder in suits, &c, 

1. Husband a formal party to a 
bill against wife in respect of se- 
parate estate. Lillia v. Airey, Vol. i. 
278. 

2. Motion by plaintiff for a se^ 
parate answer by ajeme cooert, be- 
cause her husband was a prisoner in 
the King's Bench, refused. Anony^ 
mous, Vol. II. 332* 

S. The course is not to establish 
a deed between husband and wife on 
her separate estate without the pre- 
sence of the wife in Court, where the 
trustees put the parties to file a bill. 
Milnes v. Busky Vo!. ii. 500. 

4. An infant plaintiff, award of 
the Court, having married, proceed- 
ings staid, till the husband shall ap- 
pear. BrummeU v. M^Fherson, Vol. 
VII. 237- 

5. Husband under the circum- 
stances decreed to procure his wife 
to join in a surrender of copyhold 
estate. Stephenson v. Morris, Vol. 
VII. 474. 

6. Whether under a contract by 
a husband to sell the estate of his 
wife the Court will decree him to 
procure her to join, Quisre. Emery 
V. WcLSCy Vol. VIII. 305. 

7* A feme covert married since the 
original bills filed cannot be brought 
into contempt for not answering the 
amended bill,npon the circumstance 
of her husband beiiig out of the 
kingdom, unless there be a previous 
order upon her to answer separately. 
Carleton v. M^Enzicy Vol. x. 442. 

8. Not having put in an answer 
to a bill by her husband, order made 
upon her to put it in, instead of an 
attachment in the first instance. 
Ainslie v. Medlecott, Vol. xiii. 366. 

9. Demurrer by a married woman 
to a bill of discovery of transactions 
with her as agent to her husband, 
allowed. Le Texier \. The Margrave 

G 



83 



BIDDIK66. 



(f Anspachf Vol. v. 322. Affirmed 
on re-bearing, VoL xv. 159- 

10. Demurrer by a married wo- 
jman to a bill praying discovery only 
against her, and relief against her 
as to contracts, &c« by her, as 
agent for her husband, alleging 
the vouchers, Sec. to be in her pos- 
session: allowed; upon the ob- 
jection, firsts to make a mere agent 
a party ; secondly, to admitting the 
testimony of a wife in her husband's 
cause. ii/J. Vol. xv. 159* 
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1. Under a bequest '^ to such child 
or children, if more than one, as it 
may happen to be ensient of by one,f' 
a natural child, of which sue was 
then pregnant, cannot take ; though 
a hequest to the natural child, of 
which a woman wsisensien^f without 
reference to any person as the father, 
would probably be good, having no 
uncertainty. Earle t. Wilson, Vol. 
XVII. 528. 

2. Rule, that a bastard cannot 
take as the issue of a particular per- 
son, until it has acquired the re- 
putation of being the child of that 

Eerson, which cannot be before its 
irth. Ibid. 531. 

And see Childben.-^Maintb- 
NANCE. — Illegitimate Child. 



BERMUDA. 
See Will [A.] 10. 



BENEFICE. 
See Grant, 3. 



BIDDINGS. 
1. Biddings are opened for benefit 
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of the suitor and estate ; not of 

f)urchaser; as where he was 
ate, and the overbidding is sor 
Anonymous^ Vol. i. 453. 

£. Biddings opened 'after rei 
confirmed on circumstances, as wl 
the owner of the estate, who joi 
in the motion, was at the time 
confiiming in prison, and a fourt 
the original price was offered in 
vance, but a deposit of the whole 
vancewas required, increase of p: 
is not alone sufficient, but w 
large is a strong auxiliary circi 
stance. Watson r. Birch, Vol. ii, 
3^ Fraud is one exception to 
general rule, not to open biddi 
aftet confirmation of the rep 
Ibid. 

4. On opening biddings the Co 
in the reference of the costs of 
purchaser, will not give a partici 
direction for a specific expe 
Anom/mous, Vol. ii. 286. 

5. Biddings opened on advanc 
100/. on 800/. and £00/. on 12 
Afwnynums, Vol. ii. 487. 

6. Biddings opened on adva 
of 50/. on 380/. paying the expe 
lOl.per cent, not sufficient on a st 
sum. Upton v. Lord Ferrers^ ^ 
IV. 70a 

7. Biddings opened after the 
port confirmed simply upon an 
vance of 61/. on 305/. 35/. not 
ficient. Chetham v. Grugeon, Vo 
86. 

8. Biddings opened on adva 
of 200/. upon 3200/.; but 100/. 
held too little. Anow/mous, Vol 
148. 

9. Biddings opened. Taity.l 
Northwick, Vol. v. 655. 

10. Biddings opened in fa von 
a person, who was present at 
sale. Bigby v. M^Namara, VoL 
117. 

11. A person, who by open 
the biddings has occasioned a re 
at a considerable advance, thoi 
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not himself the purchaser, is not 
entitled to costs. Righy v. M^No' 
mroy Vol. VI. 466. 

12. Upon opening biddings the 
Court refused to dispense with a de- 
posit^ or (o order a trifling one, upon 
particular circumstances. Anonym 
nous, Vol. VI, ^13. 

13. The rule^ that an advance of 
IP/, jper cent, entitles the part^ to 

i^pen biddings, not to prevail in 
Qture. Andrews v. Emerson, Vol. 
VII. 420. 

. 14. A person who opened bid- 
dings, but was not the purchaser, 
the estate upon the. re-sale going 
considerably higher, cannot on that 
ground have his costs. Earl of 
Macclesfield v. Blake, Vol. viil. 214. 

15. Where a pariy opens the bid- 
dings not for his own benefit, but 
for that of ail parties concerned, he 
shall have his costs; such qrder 
always to be made upon the special 
circupostances. Oi»en v. Foulks, 
Vol. IX. 348. 

16. After a {Purchaser has con- 
firmed bis report, biddings will not 
be opened, unless particular prin- 
ciples arise out of the character of 
the parties or circumstancies of the 
case. Morrice v. Bishop of Durham, 
Vol. XI. 57. 

17. A party who had opened the 
biddings allowed his expenses as 
well as to receive back his deposit, 
bavins: done so at the instance and 
to the benefit of the family. West 
V. Vincent, Vol. xii* 6. 

18. After confirmation of the re- 
port, biddings not to be re-opened 
unless there is some misconduct in 
the party who has the benefit of that 
confirmation, mere neglieence, sur- 
prise, or circumstances or that sort, 
are not sufficient. White v. Wilson, 
Vol. XIV. 153. 

-The rule of fixing \Oper cent, on 
opening biddings varied according 
io. circumstances. , Ibid. 
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19. Biddings opened upon a se^ 
cond application by the same per- 
son: the purchaser not appearing 
upon notice. Preston v. Barker, 
Vol. XVI. 140. 
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And 5^^ Bankrupt [KJi passim. — 
Interest [A.] 4. 6. — Juris 

DICTION, 24. — ^TlME, 2. 

1. A letter undertaking to accept 
bills held an acceptance. Exparte 
Dyer, Vol. vi. 9. 

2. Order payable out of a parti- 
cular fund, not a bill of exchange. 
Yeates v. Graves, No], i. 281. 

3. Creditor by note heed not de* 
clare upon it, but may recover upon 
the loan. Ex parte Mills, Vol. ii. 
303. 

4. Bills, in lieu of which other 
bills are given, if permitted to re- 
main with the holder^ and the latter 
bills are not paid, may be enforced. 
Ex parte Barclay, Vol. vii. 597. 

5. Bill of exchange; notice, that 
a bill is dishonoured, to efifect a dis- 
charge^ must coqie directly from the 
holder. Ibid. Vol. vii. 597. 

6. A party having the. security of 
drawer and acceptor, taking in com- 
position from the latter, cannot conie 
upon the former ; so giving time to 
the acceptor. Ex parte Wilson, 
Vol. XI. 410. 

7. A bill accepted, being dis- 
honoured, was takep up for the ho- 
nour of the drawer, held that he 
might stand in the place of the 
drawer, but could have no right 
against the acceptor without efiects. 
Mx parte Lambert, Vol. xiii. 179, 

8. Bankruptcy of acceptor does 
not dispense with notice to the 
drawer. BouUbee v. Stubbs, Vol. 
xviii. 21. 

g. Distinction as to indorsed bills 
remitted to a banker for a special 

G 2 
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purposej^ und therefore on hi$ bank- 
ruptcy remaining the property of 
the remitter, subject to the lien, 
whether legal or equitable property. 
Ex parte Pease^ Vol. xix. 36. 

10. Distinction between goods in 
the hands of a factor and bills in 
the hands of a banker: the latter, if 
indorsed, may be pledged or dis- 
counted, though against the faith of 
the remittance; and the remitter 
can be only a general creditor. 
Ibid. 38. 

1 1. Special remittance to a banker, 
with directions to apply to a par- 
ticular purpose, however the bill 
is treated, whether written short, 
or not,if kept and' dealt with, with- 
out objection to the instructions, 
must in general cases be taken sub- 
ject to them. Ibidn^ 41. 

12. Bills, remitted to a banker on 
the general account, cannot on his 
bankruptcy be laid hold of by the 
remitter: if remitted for a particular 
purpose, they must be so applied. 
Ibid. 44. 

13. Distinction between bills and 
goods in the hands of a factor ; who 
is to sell on account of his primcipal ; 
but the property is not in him : the 
property in the bills passing; so 
that the person, to whom they are 
remitted, may break his faith, ne- 
gociating or pledging them : yet, if 
not negociated or pledged, the bills 
in his hands may be followed, and 
even the proceeds. Ibid. 

14. General right td have bills in 
a banker's hands at his bankruptcy 
restored. Difficulty upon the di- 
stinction (in BoUon v. Puller) not 
admitting that right against an- 
other house, with which the cus- 
tomer had not dealt, but composed 
of some of the firm. Ibid. 

15. Effect of indorsement, as an 
authority to discount or negociate 
bills. Ibid. 49. 

16. Paper, not actually applied 
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under a permission to negocia 
discount for limited purposes 
mains the property of the remi 
Ibid. 58. 

17. Effect of indorsement, sp 
or in blank, as an authority to pi 
as well as discount. Ibid. 59* 

18. Bills remitted with pow< 
discount even for general purp 
if not discounted, in the evei 
bankruptcy, remain the proper 
the remitter. Ibid. 60. 

19. Immediate notice of a 
dishonoured at an enrly hour s 
Ex parte Moline, Vol. xix.{21( 

20. Notice of a dishonoured 
to a bankrupt, as drawer, befor 
choice of assignees, good. Ibi 

2\. Distinction between disc 
and deposit of bills ; depending 
not the mere fact of indorsen 
but the intention to make an i 
lute, transfer, giving full pow< 
go against all parties on the 
or merely to enable the person 
whom they are deposited to re< 
the amount from the other par 

InAox^Qmeniprimd facie evid 
of the former ; unless the obje 
mere deposit is clearly shown. 
parte Twogood^ Vol. xix. 229. 
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See Foreign States, 3, 
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And 5^^ Agreement [D.]7. — i 

SIDBRATION. COVENANT, 

Interest, [A.] 5. 11. [B.] 
JuRispiCTioN, 2. 11. — Vo 
TARY Settlement, 6. — F 
Obit Security, — Banks 
[K.] 45, et seq. 

1. Bond delivered to a third 
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SOD, to be* delivered to obligee on 
performance of condition, takes ef- 
fect on performance from ori&;inaI 
sealing and delivery, though obligor 
and obligee both dead. Graham v. 
Graham^ Vol. i. 9,15. 

2. Bond hy feme delivered to a 
stranger before her marriage, to be 
delivered on condition, good, though 
condition performed after marriage. 
Ibid. 275. 

S. Bond not to be tacked to a 
mortgage against creditors. Ha* 
merton v. Rogers, Vol. i. 513. 

4. Joint bond considered as joint 
and several. Thomas v. Frazer, 
Vol. III. 399. 

5. Joint bond held several against 
creditors in the administration of 
assets. Bum v. Burriy Vol. iii. 573. 

Joint bond held several in bank- 
raptcy. Ibid. 575. 

6. Bond in consideration of future 
cohabitation void at law. Franco 
V. Bolton, Vol. III. 371. 

7. Bond to secure an annuity to the 
obligor's mother for life: condition 
reciting that, by the recommenda- 
tion of friends, he had been ap- 
pointed to succeed his father in the 
command of a government packet, 
on condition of providing for his 
mother, 8cc. : the Master of the Rolls 
inclined to dismiss the bill against 
his executrix, but gave plaintiff 
leave to bring an action. Hartfwell 
V, Hartwell, Vol. iv. 81 1. 

8. Bond upon marriage to pay a 
sum of money to the husband; 
which, upon certain contingencies 
to be determined upon his death, 
was declared to be subject to the 
trusts of the settlement for his wife 
and children. Upon his bajikruptcy 
payment was decreed to the as- 
signees. Studdy V. Tingcombe, Vol. 
V. 695. 

.. 9- JSo relief, where the interest 
goes beyond the penalty of a bond, 
if occasioned by the delay of the 
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plaintiff^ the obligor. PuUeney y. 
Warren, Vol. vi. 92. 

10. Where a part}' executes a 
bond, meaning that it should be the 
joint bond of himself and another, 
and not that he should become a 
several obligee, it is his several bond ; 
but he has a right to have it deli- 
vered up, as contrary to his inten- 
tion. Underhill v. Horwood, Vol. x. 
225. 

11. Both in causes and bank- 
ruptcy, the Court will rectify a mis- 
take in making it joint, by decreeing 
in a cause that a new bond should 
be executed joint and several, and 
in bankruptcy ordering the proof 
accordingly. Ibid. 227. 

12. A bond to marry, or pay a 
stipulated sum, may be established 
at law; but where it appeared to 
be a transaction kept secret from a 
third person, on account of expecta- 
tions of a third person, and an en- 
gagement to marry at his death, and 
no mutual obligation, Court, on 
grounds of policy, granted an in-* 
junction from taking out execution 
on the bond until after the hearing. 
Cock V. Richards, Vol. x. 429. 

13. As to the validity of a bond of 
resignation of a living in favour of 
a particular person, and not to ao^ 
cept a bishopric (the latter not di« 
rected by the will); and whether to 
be considered upon the principle of 
marriage hrokage bonds, as against 
public policy, or as a corrupt trans-* 
action, with reference to which the 
Court would not act, Qucere. Dash.- 
woody. Peyton, Vol. xv. 27* 

14. General bond of resignation of 
a living bad. Ibid. 37. 

15. Upon a joint and several bond 
which was lost, and the principal 
party out of the jurisdiction of 
the Court, indemnity was decreed 
against obligors or persons claim-* 
ing under them by virtue of the 
bond, and against such costs, da- 
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mages^ and expenses, as tbey miglit 
be put to by the loss of the bond. 
East Ihd, Co. y* Boddam, Vol. ix. 
464*. And affirmed upon a petition 
of rehearing. Vol. xiii. 421. 

16. The jurisdiction of the Court, 
in respect to lost bonds, is very an- 
cient, there being no remedy at law, 
without prqfert, as Well as on ac- 
count of the difficulty of securing 
indemnity at law. Vol. xix. 466. 

17. A bond given to secure to one 
creditor the deficiency of a com- 
position, and without communica- 
tion to the other creditors, is bad in 
equity, and now equally at law, as 
against public policy, though for- 
merly olnerwise. Bond decreed to 
be delivered up to be cancelled, 
with costs. Jachnan v. Mitchell^ 
Vol. XIII. 581. 

18. Such a bond might be good if 
it were part of the transaction that 
it should not be kept secret. Ibid. 

587. 

19- Where the annuity bond was 
forfeited before the insolvency of 
the grantor, who was discharged 
ander.an insolvent act, and the co- 
obligor afterwards by compounding 
relieved the principal from pay- 
ment, held that he should be allowed 
the penalty as the debt, being less 
than the subsequent arrears. Butcher 
y. Churchill, Vol. xiv. 267- 

20. In bankruptcy, interest on a 
bond stops at the date of the com- 
tnission, unless there is a surplus. 
Ibid. 573. 

Cbusre, As to ascertaining the debt 
upon an annuity bond, forfeited at 
the time of an insolvent's discharge 
under the act f 

21. Bond set aside as though not 
strictly Champerty, yet near it 
Wood V. Dowries, Vol. xviii. 128. 

22. The presumption of payment 
of a bond after twenty years may 
be repelled by evidence, that the 
obligor had no opportunity or means 
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of paying! Fladong v. Winter, Vol.* 
XIX. 195. 

23. Objections to the presump- 
tion of payment of a bond: the 
fluctuations of credit : and the cir- 
cumstances of the security remain* 
ing with the obligee: a circum- 
stance of great weight. Ibid. 199* 



BOUNDARIES. 

See Apportionment, 1. — Lamd- 
LORD ANi) Tenant, 3. 



LORD CLIVFS BOUNTY. 

To entitle the widow of an oflScer 
in the East India Company's service 
to Lord Clivers bount}', the marriage 
must have taken place before he 
retired from the service. M^Kenny 
V. Ectst India Company, Vol. m. 
203. 



CANCELLING. 
See Will, [C] G2, 6S. 



CERTIFICATE OF BANK- 
RUPT. 

See Bankrupt, [N.] 



CERTIFICATE OF COURT. 
See Practice, [R.] 



CHARGE AND DISCHARGE. 

1. A general charge of debts and 
legacies upon all the real estates of 
the testator not annulled by a sub^ 
sequent power to sell a particular 
estate only, and apply the produce 
to the same purpose: but that 
estate was first applied. Coxe v. 
Bassett, Vol. iii. 155, 

2. Though the testator has 
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cbarsed Ipis seal estate with debts 
in aid of the personal^ the personal 
maj be given exempt from the 
debts by an unattested codieiL 
Bid. . 

3. Party discharged^ as well as 
charged, by. his own examination. 
Bfaim/ y. Burramy Vo]. i. 546. 

4* .Arrangement of charges as to 
priority. A power, when executed, 
takes place according to the original 
deed creating it. Modey v. Mosley, 
Vol. V. 248. 

5. Charges, upon an estate more 
tjian sufficient to answer them, di- 
rected to be raised by mortgages of 
diSecent parts. Ibid. 

6. An estate having once borne 
a charge in favour of legatees or 
creditors is dischi^rged ; though the 
fand is misapplied by the trustees. 
Vol. v. 736. 

.SeeJMvi,icATiojif.^^Wijj*,passim, 

7. Disiinotion between legacies 
charged on the 4and as an auxiliary 
fund, and a portion of the land, or 
its produce, when directed to be 
sold. An unattested paper has ef- 
fect in the former case, not in the 
latter. Hooper v. Goodwin, Vol. 
xviii* 167. 

8. A gross sum to be paid out of 
the rents and profits : the trustees, if 
the trust requires payment, not con- 
fined to annual profits. Bootle v. 
Bhtndelly Vol. xxx. 528. 

9. Dpvise for payment of debts 
by rents and profits, out of the sta- 
tute of fraudulent devises; but a 

{^ross sum for that purpose not 
imited to annual rents, but to be 
paid with all convenient speed. Di- 
stinction between debts,and legacies, 
and annuities: but the same pro- 
▼tsionfor.all is evidence, although 
not conclusive, against it. Tne 
same inference as to costs, directed 
to be paid in the same manner, ex- 
onerating the fund generally liable 
in the first instance. Vpl. xix. 528. 
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Atad see Devise, 22. 35. 54. 69. 
81. 86. — ExBcuTOB, [A.] 29. 



CHAMPERTY. 

Assi^ment to navy agents of 
part of the subject of a prize suit, 
then depending, void : amounting to. 
champerty, viz. the unlawful main- 
tenance of a suit in cpnsideration of 
a bargain for part of the thing, or 
some profit out of it, which is not 
confined to costs of common law.. 
Stevens v. Bagwell, Vol. xv. I89. 



CHANCERY. 

To rectify mistakes is the pecu'^ 
liar province of the Court of Chan- 
cery. Finch V, Finch, Vol. i. 545. 
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And see Devise, 79- 92. — Specific 
Performance, [B.] 17. — ^Tbust 
Estate, 6. 

1. Stock cannot be appropriated 
to support a permanent cnarity, but 
must DC sola. Isaac v. Gomperiz, 
Vol. I. 44. 

2. Interest under power of ap- 
pointing the application of a charity 
not sufficient to sustain a bill, ^f^ 
tometf General v. City of London^ 
Vol. I. 243. 

3. On information, administration 
of a charity under an appointment 
by the trustees, and a plan confirmed 
by decree, taken from the parties 
appointed, bein^ subjects of the 
United States of America, and there- 
fore not now liable to the control 
of the Court. Ibid. 

4. On information for charity re- 
lator appearing to have no title^ 
there can be no decree but to dis- 
miss the information; and in that 
case costs cannot be given out of 
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the charity. Attorney Ckneral v.. 
Oglander, Vol. i. 246. 

5. Testator declaring that his 
debts should come out of the real, 
not the personal, gave the real to 
trustees cnarged with some charita- 
ble legacies, and one to each trustee. 
By codicil he removed one trustee, 
and revoked nis legacy, appointing 
another with the same legacy : he 
revoked all the charitable legacies, 
and gave a less legacy to one of the 
charities mentioned before, and 
other new charitable legacies, with- 
out specifying any fund, held all to 
be charged on the real, and there- 
fore void as to the charitable lega- 
cies. Seacro/i v. Maynard^ Vol. i. 

S79. 

6. The only way of administering 
a charity is under general direction 
to trustees: in case of misbehaviour 
there must be a new information : 
but the Court will not keep the in- 
formation, and execute under it from 
time to time. Attorney General v. 
Haberdashers* Company, Vol. i. 295. 

7. The most general gifts for 
charity executed. Moggridge v. 
Thackwell, Vol. i. 475. 

8. Power to dispose to charities 
specified survives notwithstanding 
the death of the person to execute. 
Ibid, 475. 

d. Bequest to A. his executors, 
&c, desiring him to dispose of as he 
thinks fit in charities, recommend- 
ing poor clergymen : A. died nine 
years before testatrix, who had no- 
tice executed by the Court, by re- 
ference to the Master to settle a 
plan, having -regard to that recom- 
mendation. Moggridge v. Thack^ 
well, Yol. I. 464-. 

10. Where legacy is given only 
to erect a charity, legatee is a trustee 
at all events, and can have no pre- 
tensions for himself. Ibid, 475. 

11. Bequest of money to be laid 
out in lapd for establishment of 
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minister of a chapel void under the 
mortmain act; and not supported 
by supposing a discretion in the 
trustees not to lay it out in land, 
the directions being imperative. 
Grieves v. Case, Vol. i. 548. 

12. Where the general object of 
the devise is void, to support upon 
an intention of personal benefit the 
interest of a devisee, it must be to- 
tally separate from that object. Ibid, 
548. 

IS. Land settled in trust for 
maintenance of a charity, with spe- 
cial directions as to part of rents, 
the land to be let for a certain term, 
subject to a rent to that extent : at 
the expiration of the lease the sur- 
plus, with its increase, results to the 
charity under the general trust, not 
to the . heir. Attorney General v. 
Tanner, Vol. ii. 1. 

Instruments to be construed upon 
the whole context. Ibid. 7. 

14. The controlling power of the 
Court over charities dues not extend 
to those regulated by charter, unless 
they have also the managenient of 
the revenues, and abuse their trust, 
which must be made out by evi- 
dence, and will not be presumed. 
Attorney General v. Foundling Ho- 
spital, Yo\. II. 42. 

15. The Foundling Hospital is an 
institution of this kind ; Court there- 
fore refused an injunction to restrain 
the governors from building round 
it, no breach of tmst being made 
out, and it not being waste to turn 
meadow into buildings unless clearly 
injurious. Ibid. 43. 

1 6. Testator gave real and per- 
sonal in trust, that a commodious 
and proper house should be taken 
on lease at such yearly rent as 
should be agreed on, or otherwise 
as the trustees should think fit, as a 
school, and that the children and 
grandchildren of some relations 
should be placed there from the 
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age of 7 to 14, then to be put out ap- 
prentices ; also that such other chil- 
dreD, as the trustees should think 
£t, should be placed at the same 
school; and he gave directions as 
to an inscription, visitation, Sec. : 
this trust is void under the mort> 
main act as to the general purpose 
of a permanent charity, but good 
as to the disposition for the relations 
to the extent of children and grand- 
children of such of the stocks spe- 
cified, as were in being at the testa- 
tor's death; and while the school is 
kept open for them, other children 
may be educated there. Sland/brd 
V. ThackereUy Vol. ii. 238. 

17. In administering a charity, 
though a particular intention fails, 
the general intention shall be exe- 
cuted (y press therefore upon a 
trust for the vicars of P. provided 
they should be presented at the re- 
commendation of the trustees, the 
trustees neglecting to recommend, 
the Chancellor, the presentation 
being in'the crown, presented : hel^, 
the vicar was entitled to the benefit 
of the trust. Att. Gen* v. Boultbee^ 
Vol. II. 380. 

18. Presumptions are to be made 
in favour of a charity. The Court 
will not execute a trust of a charity 
in a manner different from that in- 
tended, unless it cannot be executed 
literally, but may in substance by 
another mode consistent with the 
general intent; as where the object 
was to build a church in the parish 
of A, and the parish would not per- 
mit it, it could not be executed else- 
tvhere; but where it was to distri- 
bute bread to poor persons attending 
divine service and chanting the 
donor's version of the psalms, al- 
though the chanting could not take 
effect, the rest was executed. Jbid. 

587. 

Under a commission of charitable 
uses, the direction of the founder 
Faried; but persons to whom the 
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benefit of tlie charity was appointed 
for life .irregularly according to the 
decree, were permitted to enjoy. 
Ibid. 389. 

19 Where a charity cannot be 
executed as directed, but the general 
purpose appears distinct, and may 
be in substance attained by another 
mode, it shall be executed cy pres : 
but a personal bequest attached to 
a voicl charity, as an endowment, 
must fall with its principal. AU. 
Gen. V. WhilckurckyyoLm. 141. 

20. The Court will not execute a 
power given by the testator to 
trustees to continue his charities,, or 
to give any others they should think 
fit. Coxe V. Basset^ Vol. iii. 155. 

21. In administering a charity, 
though a particular intention fails, 
the general intention shall be exe- 
cuted cy ^^5; therefore upon a trust 
tor the vicars of P. provided they 
should be presented at the recom- 
mendation of the trustees, the 
trustees neglecting to recommend, 
the Chancellor, the presentation 
being in the crown, presented : held, 
the vicar was entitled to the benefit 
of the trust. Att. Gen. v. Boultbee, 
Vol. HI. 220. 

22. A college, devisee in remain- 
der after estates for lives, in trust 
for purposes partly for their own 
benefit, and very specific with re- 
spect to them, held not to have ac- 
cepted the devise by acts done 
merely to preserve the fiind; and 
refusing to accept after the death of 
the tenants for life, the Master was 
directed to receive a proposal, in 
order to have it determined, whether 
it could be executed cypres. Att. 
Gen. V. Andrew, Vol. iii. 633. 

23. Upon a devise to a good cha- 
ritable use the heir has no right to 
the rents and profits accrued before 
the devise is carried into effect. Att. 
Gen. v. Bawyer, Vol. iii. 714. 

24. The general charitable pur- 
pose of the testator shall be executed 
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iipoiithe.doctriDeof^j[)rf5; though 
the particular purpose fails. Ibid. 

23. An account decreed, and a 
receiver appointed upon the laches 
of the heirs, substituted by decree 
as trustees to execute a devise to a 
charity. Ibid. 

26* The jurisdiction of the Court 
of Chancery upon informations for 
establishine charities arose since the 
reign of Elizabeth. Ibid. 796. 

27. Beauest to the society for in- 
creasing clergymen's livings in Eng- 
land and Wales for the perpetual 
purpose of increasing their livings : 
the governors of Q. Anne's Bounty 
alone answer the description; and 
as all their funds are laid out in 
land, the bequest is void by the 
statute of mortmain. Middleton v. 
Clithertm^ Vol. iii. 734. 

28. Devise in 1719 to charitable 
purposes, limiting the same, there 
not being objects sufficient to ex- 
haust the whole rents, according to 
the directions of the will, and the 
whole appropriated to the charities 
specified, the surplus was applied 
to increase them against the claim 
of the heir. Attorney General v. 
MinsAull, Vol. iv. 11. 

29. The doctrine of a/pres, for- 
merly pushed to an extravagant 
length, is now much restrained. 
Ibid. 

SO. Charitable legacy secured by 
mortgage is void by 9 G. 2, c. 36. 
White y. Evans, Vol. iv. 21. 

31. So, bequest of money to ena^- 
ble a trustee of a tjharity to com- 

fJete a contract for the purchase of 
and. Corbyn v. French, Vol. iv. 
431. 

$2. So, mortgage of turn pike tolls 
is within the statute. Knapp y. 
Williams, Vol. iv. 430, n. 

S3. A legacy therefore to the 
trustees of a chapel for protestant 
dissenters to be applied by them 
towards the discharge of a mort- 
gage on the said chapel, held void 
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under the statute. The mortgage 
having been paid oflF by other funds, 
in the testator's life, the Court 
would not say the legacy might not 
have been applied in repairing or 
sustaining the chapel, but was of 
opinion it could not be applied to 
any other charitable purpose. Ibid. 
418. 

34. Bequest for the improvement 
of the city of B. construed to mean 
such as are carried on under act of 
parliament, and not by private per- 
sons. HcnjDse v. Chapman, Vol. iv. 
542. 

35. Specific bequest, in trust, to 
sell, and in the first place to pay 
debts, legacies. Sec. and in the next 
to appropriate the re/iidue to tlie 
improvement of the ci^y of B. is 
void under 9 G. 2. c. 36, as to a na^ 
vigation share, which being real 
estate, goes to the heir ; and as to 
money on real securities, which go 
to the next of kin ; the general re- 
sidue undisposed of was applied 
first to the debts and other charges, 
and the deficiency was borne by tjie 
trust property, that passed to the 
city of Bath, and that, of which the 
disposition failed by the statute, /tto 
ratd. Haix)se v. Chapman,, Vol. iv. 
542. 

36. A leasehold house, the be- 

?[uest of which being to a charity 
iails, passes under ia general dispo- 
sition of the residue, and does not 
belong to the next of kin as undis- 
posed of. Shanley v. Baker, Vol. 
IV. 732. 

37. Under a devise for founding 
a new college iti the university of 
Cambridge, to be called Downing 
College, the crown having at length 
granted the application for a char- 
ter and licence, and the university 
waving the account against the heir 
a$; law, who had been substituted as 
thje trustee, farther back than six 
years, the Lord Chancellor, doubt- 
ing his authority to confine it, made 
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the decree accordingly upon the 
terms of their taking an act of par- 
liament to confirm it. A commis- 
sioD was directed to distinguish 
lands intermixed with those devised 
to the charity, and a receiver ap- 

S)inted. The Attorney General v. 
aayer^ Vol. v. 300. 

38. Trust by will for building or 
purchasing a chapel, where it may 
appear to the executors to be most 
wanted : if any overplus, to go to- 
wards the support of a faithful 
gospel minister, not exceeding 20/. 
a year; and if any farther surplus, 
for such charitable uses as the exe- 
cutors should think proper. The 
whole trust void, not only as to the 
real estate and a mortgage, but also 
as to the personal estate; and tlie 
real estate went to the heir at law, 
and the personal to the next of kin. 
Chapman v. Brawny Vol. vi. 404. 

39. A long lease of a charity 
estate in 1715 at a great under-va- 
lue, decreed to be delivered up ; and 
an account directed with just allow- 
ances. AttOTTiey General v. Green, 
Vol. VI. 452. 

40. Upon a rehearing of that 
part of the decree, which relates to 
the charity, the decree was affirmed; 
the Lord Chancellor collecting the 
result of the authorities, that, where 
there is a general, indefinite pur- 
>ose, not fixing itself upon any ob- 

, ect^ the disposition is in the King 
)y sign manual; but, where the 
execution is to be by a trustee, with 
general or some objects pointed 
out, there the court will take the 
administration of the trust. The 
costs of all parties were given out 
of the fxmd as between attorney and 
client. Moggridge v. ThackweU, 
Vol. VII. 36. 

41. Formerly a portion of the re- 
sidue of every man^s estate was ap- 
pUed in charity by the ordinary. 
Ibid. 69. 
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42. If the general substantial in- 
tention of a will is charity, the 
failure of the particular mode shall 
not defeat it ; but the law will sub- 
stitute another mode. Ibid. 69. 

43. A compromise, applying part 
of the fund to an establishment at 
St. John's College, Oxford, with 
which the Merchant Taylors' Com- 
pany are connected, and giving the 
rest to the next of kin, was, the 
Attorney General consenting, esta- 
blished by decree. Andrew v. T5Stf 
Master and Wardens of the Merchant 
Taylors* Company ^Y 61. vi i. 223. See 
the Attorney General v. Andrew, Vol. 
III. 633, supra pi. 22. 

44. Bequest in trust for the poor 
inhabitants of several parishes, to 
be applied at times and in propor- 
tions, and either in money, provi- 
sion, physic, or clothes, as the trus- 
tees think fit. The fund being very 
considerable in proportion to the 
objects, the apphcation was upon 
the principle of ^jpr^« extended for 
the benefit of the same objects to 
purposes not expressly pointed out 
by the will; instruction and appren- 
ticing of children, against the claim 
of the next of kin. The Bishop of 
Hereford v. Adams, Vol. vii. 324. 

45. An increase of the revenues 
of a charity applied for the benefit 
of the charity. Mx parte Jortiuy 
Vol. VII. 340. 

46. Bequest to poor relations 
sustained as a charity. White v. 
White, Vol. VII. 423. 

47. In charity cases the Court 
often gives the relators costs beyond 
the taxed costs. Ibid. 425. 

48. Residuary bequest for the 
purpose of educating and bringing 
up poor children in the Roman ca- 
tholic faith void. The fund does 
not go to the next of kin ; but is 
in the disposition of the crown to 
some other charitable use by sign 
manual. Cary v. Abbot, Vol. vii. 
490. 
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4d. Beouest for rebuilding, re- 
patringy altering^ or adding to and 
improving alms-houses, is valid to 
the extent of any application upon 
the land already in mortmain ; not 
of the addition of other land. At- 
torney General v. Parsons, Vol. viii. 
186. . 

. 50. Bequest to " erect" a cha- 
ritable foundation imports, that land 
is to be bought, unless the will ma- 
nifests a purpose that it is to be 
otherwise procured. Vol. viii. 191* 

51. The Court refused to act 
under aYi award in a charity cause^ 
without the consent of the Attorney 
General, or a reference to the Master 
to see if it was for the benefit of the 
charity. Attorney General v. Hewitt, 
Vol. IX. 232. 

On a reference in a charity cause, 
the Court directed the referee to be 
called by his name, and not arbi- 
trator. Ibid. 

52. Bequest to dispose of the 
ultimate residue to such objects of 
benevolence and liberality as the 
trustee shall, in his own discretion, 
most approve of, held a trust for 
the next of kin, and not a chari- 
table legacy. Where there is a 
clear trust, but for uncertain ob- 
jects, the property, which is the 
subject of such trust, is undisposed 
of; and -the trust results to those to 
whom the law gives the ownership, 
on default of disposition by the 
former owner. Morrice v. Bishop of 
Durham^ Vol. ix. 399. 

5S, Where a charitable purpose 
is expressed, however general the 
bequest, shall not fail on account 
of uncertainty of the object.; but 
the particular application will be 
directed by the king in some cases, 
and in others by this Court. Ibid. 
405. 

: Significatibn of the. word cha"- 
rity in this Court is derived chiefly 
from 43 El. c. 4.. Ibid. 
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54. Bequest of money to build 
alms-houses, purchase the ground, 
&c. with a residuary bequest to the 
London Orphan School, if they 
would furnish the ground for the 
aims-houses, and take the manage- 
ment, &c. but the eflect being that 
without that, they were to take no 
part of the residue, and it did not 
appear that they had already lands 
in mortmain, nor were ^ny such 
specific lands pointed out ; held 
that the legacy, as well as residuary 
bequest, were void under the statute 
of mortmain ; and as it could not 
be distinguished how much was in- 
tended for the alms-houses, and how 
much for the school, the whole 
must fail. Attorney General v. Z>b- 
vies, Vol. IX. 535. 

55. Where part of the personal 
estate consisted of monies lent upon 
security of poor-rates and county^ 
rates, held that it was within the 
9 G. 2. c. 36, as savouring of the 
realty, and would not therefore pass 
under a charitable bequest; and 
though part was raised out of per- 
sonal property, yet being so blended 
that it was impossible to distinguish 
it, the whole must fail. Finch v. 
Squire^ Vol. x. 41. 

56. Bequest to a trustee for such 
objects of liberality and benevo- 
lence as he, in his own discretion, 
shall most approve; not supported 
as a charitable legacy, but a trustee 
for the next of kin. Morrice v. 
Bishop of Durham, Vol. x. 522. 

Charitable disposition connected 
in every part, wholly disappointed 
if had in part, as in the instance of 
a bequest to educate children, if 
one part of the purpose is first to 
build a school. Ibid. 534. 538. 

57. If testator meant to create a 
trust, and not to make an absolute 
gift, but the trust is ineffectually 
created, is not expressed at all, or 
fail, the next of kin take ; but wheu 
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the person taking is to have it en- 
tirely in his own power and discre- 
tion to make the application or not^ 
it is absolutely given. Ibid. 535. 

58. Before words of request or 
recommendation raise a trust, it 
must be shown that the object and 
the subject are certain. Ibid. 

No case has yet been decided in 
which the Court has executed a 
charitable purpose^ unless the will 
contains a description of that which 
the law acknowledges to be a cha- 
ritable purpose, or devotes the pro- 
perty to purposes of charity in ge- 
neral. In such cases, the applica- 
tion, either by the trustees or the 
crown, must be to purposes ana- 
logous to. those described in the 
43 Eliz. c. 4. Ibid. 540. 

59. An alienation for 99 years 
ofa<;harity estate, by a mere hus- 
bandry lease, and without consi- 
deration to be shown by those who 
make and take the lease, to point 
out that it is a proper bargain, with 
refei^nce to a husbandlike manner 
of acting, is a lease, which the 
Court will not permit to stand. But 
under the circumstances of long 
possession, that the defendant was 
the representative of the original 
lessee, the lease was set aside with- 
out costs, on condition of giving up 
the lease without trouble, and a de- 
claration that in future such leases 
will not be so treated. Attorney 
General v. Owen^ Vol. x. 655. 

60. Where the heir of the founder 
being lunatic, his committee acting 
as visitor, had generally constituted 
himself one of the governors, who 
were trustees, acting in the receipt 
of rents. Sec. had filled up the other 
vacancies with persons under his 
influence, and grossly abused the 
purposes of the charity; held that 
the Court clearly had jurisdiction 
even if the corporation had been 
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full, there being no visitor capable 
of acting: but the course snould 
be by petition to remove the ex-» 
isting Governor and Master who 
had been irregularly appointed. 
The Court, however, retained the 
information, and directed an inquiry 
and account as to the leases or the 
charity estates, the general account 
to be confined to the time of the 
information being filed ; with costs. 
Attorney General y.Dixief Vol. xiii. 
519. 

61. Where leases had been grant- 
ed in violation of the express di- 
rections of the donor, the Court di- 
rected, in order not to disturb un- 
der leases, nor to deprive the cha- 
rity of the benefit of them, that 
such estate and interest as the re- 

Eresentatives of the original lessees 
ad, should, by assignment, be 
vested in the trustees, and all instru- 
ments be delivered up. Court re- 
luctantly made it without costs, in- 
timating that hereafter they would 
not be refused iti any case of in- 
formation filed. Attorney Genend 
V. Griffith, Vol. xiii. 565. 

62. Where the right of election of 
a schoolmaster was in the curate, 
churchwardens, with six of the chief 
inhabitants, and they made two 
elections, owing to the difficulty of 
discovering who were the chief in- 
habitants at the date of the founda- 
tion, or the heir of the survivor, it 
was referred to the Attorney-general 
to consider and report as to the 
proper mode of future elections, 
which should be most conducive to 
the interest and benefit of the ob- 
jects of the charity, and the further- 
ance of the intention of the donors 
thereof. Attomey^General v. Black, 
Vol. XI. 191. 

63. Court refused to change the 
petition of a charity, convertiqg a 
grammar into a commercial school* 
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Jtttcmejf^^neml v. Whiteley, Vol. 
XI. 241. 

Wh^i^the original decree referring 
it to the Master to consider a plan, 
omitted to declare the nature of the 
charity, the Court, upon farther di- 
rectionis, corrected the omission 
Without a rehearing. Ibid. 

Though the information prays a 
wrong relief, the Court will give a 
proper one. Ihid. 2*7. 

Principle of cypres^ where the 
original intent cannot be followed. 
Ibid. 251. 

. 64. Upon a general objectioui 
that the tenements of lands charged 
Vi'iih an annual payment, but the par- 
ticular parties wereliable not named, 
the Court directed the previous in- 
quiry, whether the charge could be 
proved to be issuing out of the lands 
in question. Attomey^General v. 
Jackson, Vol. xi. S65> 

65. Upon a bill for equitable re- 
lief as to a rent-charge, all the per- 
sons whose estates are liable must 
be before the Court. There may be 
cases' when the rule is dispensed 
with, arising from, circumstances 
rendering the sale impracticable or 
highly inconvenient. Ibid. 367» 

In charities, the Court holds out 
relief under circumstances which it 
would not in the case of individuals. 
Ibid. 

So in relieving against want of 
form and mistakes in pleading as 
to charities. Ibid. 372. 

66. Where, upon the construction 
of a deed of purchase of a rectory, 
the. nomination of the curate had 
been decreed to be in the parish- 
ioners and inhabitants paying to 
church and poor, it appeared that 
the trustees had acted in the elec- 
tion according to posterior usage to 
such decree, the Court declined to 
make prospective direction, and dis- 
missed the information, except as 
to the keeping up the number of 
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trustees^ and that which was strictly 
the proper subject of the informal 
tion, viz. the stipend of the curate. 
The right of nommation, as between 
the trustees and the parties claiming 
right to nominate, was strictly the 
subject of a private suit. Attorney^ 
Generbl v^ Newcombe, Vol. xiv. 1. 

67. Where the record shewed that 
it was intended to be in the nature 
of an information by relators on the 
behalf of themselves and all the 
other parishioners, but as a bill stat- 
ing it to be only the persons them- 
selves, the. Court held it was so 
clearly a clerical error, as to permit 
an amendment, if any material dif« 
ference arose upon it. Ibid. • 

68. So where an advowson was 
given in trust for such fit clerk as 
the inhabitants and parishioners^ or 
the major part of the chrefest artd 
discreetestof them should nominate, 
held that the right of election was 
in those persons being inhabitants 
and parishioners of the ageof twenty- 
one, and paying to church and poor. 
Fearon v. Webb^ Vol. xiv. 13. 

69. Upon a bill against a charity 
to enforce a claim of perpetual re^ 
newal of leases for twenty-one years 
upon the ground of usage, sanctioned 
by former decrees and expenditure 
in confidence thereof. Court dis- 
missed the bill, the claim being in- 
consistent with the custom of the 
country, the powers of the trustees 
of a charity, nor accoi'ding to the 
true construction of those decrees. 

Semble, A distinct covenant by the 
hospital to that effect would nave 
been of no validity. Watson v. 
Master^ &c. of Hemstmyrih Hospiial, 
Vol. XIV. 324. 

70. After several conditional lega- 
cies, with remainders as afterwards 
specified, a residuary claim of ^' all 
the remainders of my different be- 
quests'' to trustees for charitable 
purposes, and any thing not spe- 
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certain cases, &c.; the whole visita»> 
torial power, particularly as to the 
administration of the lainded pro- 
perty, not being intended to be 
given to the ordinary as visitor, 
executors. Pain v. Archbishop ^JEx parte Kirkby Savensworth Ho^ 



cifiedy I comnuttto the discretion of 
my executors ; held void as to real 
estate by the statute, and that the 
latter words passed the general re- 
sidue to the charity, and ndt to the 



CatUerbury, Vol. xiv. 364. 

71* A Protestantdissenting chapel 
may be the subject of an informa- 
tion at the suit of the Attorney- 
General, as a charitable institution. 
dtiomey^General v. Ftyixler, Vol. xv. 
85. 

72. Charitable bequest before the 
statute 9 Geo. 2. c 36. to the con- 
gregation of Presbyterians to which 
the testator, belonged, for placing 
out apprentices two poor boys of 
sQch as were members of the said 
congregation, and living in the pa- 
rish of St. Martin in New Serum. 

1st. The fund being considerably 
more than sufficient, the surplus was 
applied, upon the principlie of a/ 
preSy to place out sons of members 
of the ^congregation within that pa- 
rish: 

2dly, Such boys in other parishes: 

9dLy, Daughters of members of 
die congregation, in the same man- 
ner: 

4thly, Sons of Presbyterians ge- 
nerally; previously to building a 
school, or other purposes. 

A proposal in favour of sons of 

.persons within the parish, of the 

established religion, was rejected. 

Jftomey-Oeneral v. fVansai/, Vol. 

XV. 231. 

73. No general appointment of 
visitor, exclnding a commission of 
charitable uses under the statute 43 
Eliz. c. 4. from special powers, that 
would fall within the general visita- 
torial power; as powers to the or- 
dinary to interpret and determine 
doubts upon the statutes ; of amo- 
tion and punishment, and of ap- 
pointment, to the ordinary, and to 
the dean and chapter of York in 



spital, Vol. XV. 305. 

74. Objection to the decree under 
a commission of charitable uses, as 
having issued in a case not warrant- 
ed by the statute 43 Eliz. c. 4. may 
be in the form of exceptions. Ihia, 

75. Authorities for extending that 
act to cases where the governors or 
visitors are the trustees, or are abus- 
ing their powers, though an inform- 
atioti would lie. Ibid. 

76. Power clearlygiven to interpret 
and determine doubts upon the sta^- 
tutes, may itself constitute visitar 
torial power. Ibid. 

77. Trust by will to pay the in- 
come to the testator's wife for life, 
enjoining her to co-operate with his 
trustees m carrying nis wishes into 
execution, and directing her, with 
the advice and assistance of his 
trustees, to lay out one moiety in 
promoting charitable purposes, as 
well of a public as of a private na^ 
ture, and more especially m relieving 
such distressed persons, either the 
widows or children of poor clergy- 
meil, or otherwise, as his wife shall 
judge most worthy and deservitig 
objects, giving a preference always 
to poor relations. The object is 
charity in general^ with a prefer- 
ence) but not confined to poor re- 
lations: the distribution to be at 
the discretion of the wife, with the 
advice and assistance, not subject 
to the controul, of the trustees. 
fValdo V. Cafey, Vol. xvi. 206. 

78. Legacy to be laid out in land 
in Scotland for a charity, establish- 
ed, not being within the statute. 
Mackintosh v. Townsend, Vol. xvi. 
330. 

I 79. Lease of charity land for 
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eighty year^^ supported as to the 
interest of a sub-lessee^ upon a fair 
consideration, several years ago, 
and no notice, except that it was a 
charity estate. 

As to the original lease under the 
circumstances, the length of time, 
the surrender of a former lease, the 
terms of which did not appear, the 
rent reserved, and an expenditure, 
though not according to the cove- 
nant, equally beneficial, inquiries 
were directed to ascertain whether 
the lease was reasonable or unrea- 
sonable in such a degree, that fraud 
could be inferred, Attomey^Ge- 
neral v. Backhm&e^ Vol. xvii. 283. 

80. A lease of charity land for 
ninety-nine years, as a mere hus- 
bandry lease, upon terms, and at a 
rent, adapted to a lease for twenty- 
one years not allowed, nor a building 
lease for nine hundred and ninety- 
nine years, upon an expenditure, 
commensurate to a term of nmety- 
nine years. Jhid. 29 1 . 

81. Devise to A, and his heirs, 
with a direction, that yearly he and 
his heirs shall for ever divide and 
distribute, according to his and 
their discretion, amongst the testa- 
tors, poor kinsmen and kinswomen, 
and amongst their offspring and 
issue, dwelling within the county of 
B, 20Z. by the year. This is in the 
nature of a charitable bequest \ and 
the will being made in .1581, was 
sustained, and inquiries directed as 
to the poor relations dwelling within 
the. county of JB. Attorney - General 
V. Pnc^, Vol. XVII. 371. 

82. Devise of real and personal 
estate in trust for debts and legaicies 
void under the statute (9 Geo. 2. 
c. 36.) as a charge of charitj', le- 
gacies upon the real and leasehold 
estates, and money on mortgage, 
but on a deficiency of assets, the 
other legatees preferred to the Jieir. 
Currie v. Pycy Vol. xvii. 462. 
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In a charity cause, costs as 
between attorney and client, to the 
heir, making no improper point. 
Ihid, 

83; Lease of a charity estate set 
aside for undervalue; if consider- 
able, an under-lease, at a fine, not 
conclusive; part being ascribed to 
the goodwill of a trade established, 
and repairs. Inquiry directed, whe- 
ther tne rent was fair and adec^uate, 
distinguishing how much of the 
premium on tne under-lease resulted 
from the goodwill and repairs, and 
how much from the value of the 
lease above the rent reserved to the 
charity. Attomey-General v. Jlfag-- 
*(X)ood^ Vol. xvm. i315. 

84. The proper relief given upon 
an information foracharity , without 
a specific prayer. Attorney-General 
V. Brooks, Vol. xviii. 319. 

85. Trustee for a charity cannot, 
without an adequate consideration, 
let for ninety-nine years, not being 
the ordinary course of provident ma- 
nagement, much less with covenant 
for 'perpetual renewal, without an 
equivalent for the inheritance. Ibid, 
326. 

. 86. Leases of charity estates 
for twienty-one years, the lessors 
being not mere trustees, but having 
also a beneficial interest, set aside 
as breaches of trust by undervalue. 
Attorney-General v. Wilson, Vol. 
XVIII. 518. 

87. Information for the regulation 
of Harrow School, dismissed, as to 
the removal of governors, unduly 
elected, according to the founddr^s 
statutes, not being inhabitants ; the 
Court of Chancery having no juris- 
diction with regard to either the 
election or a motion of corporators 
of any description ; eleemosynary 
corporations being the subject of 
visitatorial jurisdiction ; therefore, 
in the case of the Crown becoming 
visitor, for want of an heir of the 
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founder, the removal of acorporator, 
defactOf to be sought by petition to 
the great seal, not by bill or in- 
formation. 

As to the effect of the time during 
which the defendants had held their 
offices, against an inquiry into their 
original eligibility, Quare. 

As to the revenues, including the 
management of the estates, and the 
application of the income, inquiries 
directed to ascertain whether the 
estates are properly and advantage- 
ously managed; with a view to pro- 
spective regulations ; and a lease to 
ooe of the governors, though without 
fraad, set aside upon general princi- 
ples, as inconsistent with his duty; 
charging him with the full value, if 
exceeding the rent reserved. 

The application of the income 
to purposes partly specified by the 
founder's rules, and partly left to 
discretion, not being in all respects 
agreeable to the founder's directions, 
though wit;h no improper motives, 
to be ascertained by a scheme, hav- 
ing regard on the one hand to the 
founder's directions, on the other 
to the alteration of circumstances, 
which might render a literal adhe- 
rence to mem. adverse to their ge- 
neral object and spirit. 

An alteration in the constitution 
of the school) with the view of re- 
ducing it to a mere parochial school, 
by restraioing the number of fo- 
reigners, f. €• boys not on the found- 
ation, refused : the admission of 
foreigners, without prejudice to the 
children of the poor inhabitants, 
being expressly directed; and the 
small resort of the latter not proved 
the result of abuse. No objection 
to encourage attention to parish 
scholars, by an allowance to the 
master for each. The expenditure 
not to be. measured by the number 
of parish boys who are to be imme- 
diately benefited by it, if fairly re- 
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ferable to the purposes of the school. 
A considerable allowance, therefore, 
to the master, towards repairs, and 
a considerable expenditure in en- 
larging and improving his house, 
for the accommodation of boarders^ 
considered, upon the whole, not ex- 
travagant, as a benefit from the in- 
creased revenue in that shape, in- 
stead of an increased salary; nor 
improper, with reference to the ge- 
neral advantage of the school. 

The course of education and in- 
ternal discipline left to the governors 
andmasters; the governors beingex- 
pressly authorized to alter the found- 
er's rules. Alterations lone known 
and acquiesced in, presumed to have 
been by their authority, though the 
precise order does not appear. Any 
substantial deviation from the prin- 
ciple and purpose of the institution, 
the subject of visitatorial interposi- 
tion. The jittomej/'General v. the 
Earl of Clarendon, Vol. xvii. 491. 

88. Governors of an eleemosynary 
corporation, even where their elec- 
tion might be said to be a fraud, 
not removed without a petition to 
the Lord Chancellor, in his visita- 
torial capacity; but corporations, 
constituted trustees, have sometimes 
been by decree divested of their trust 
for an abuse of it, as any other 
trustees. Ibid. 499« 

89. Decree on information, cor- 
recting deviations from the founder's 
will, of a charity school, by sepa- 
rating the school from the master's 
house, taking foreign pupils, so as 
to deprive the poor children from 
the master's attention, &c. and ap- 
plying the surplus revenue beyond 
the maintenance of the existing ob- 
jects arisen since the founder's death, 
a/ pres, to the same uses, compre- 
hending every object, the poor child- 
ren, the master^s salary, and the alms- 
people. Attomey^General v. Coopers 
Companj/, Vol. xix. 187. 

H 
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90. Regulation of charities by 
petition under statute 52 Geo. 3. c. 
101. Ibid. 189. 

9h Charitable fund exhausted by 
the declared object of the founder : 
a subsequent surplus from the im- 
proved annual value applied cypres 
by the Court, with that view re- 
serving farther directions. Jhid, 

189. 

92. Failure of duty from mis- 
understanding not a ground of re- 
moval. Ihid. 192. 

95. The Court, regulating a cha- 
rity, acts without complaint, if there 
is cause for it. Ibid, 194. 

94. Decree establishing a charity 
in Scotland. Att, Gen. v. Lepine, 
Vol. XIX. 309. 

95. Testator directs the residue 
of his effects to be divided for cer- 
tain charitable purposes, named by 
him, *' and other charitable pur- 
poses as I do intend to name here- 
after, after all my worldly property 
is disposed of to the best advan- 
tage.'' Codicil naming no other 
purpose. 'A bequest to charity, to 
be executed by the Court, having 
regard particularly to the objects 
specified. MiUs v. Fanner, Vol. 
XIX. 483. 

96. Privileged testaments : for cha- 
rity, one species, construed otherwise 
than wills generally. Thus a charge 
for a charity in a paper, not found, 
established: so, if found cancelled, 
presumed unadvisedly. Ibid. 485. 

97.* Although the mode in which 
a legacy is to take effect is in many 
cases of the substance, where cha- 
rity is the object, that is the sub- 
stance; and the Court provides a 
mode, not provided for any other 
legatee ; as where the person to ap- 
point dies wilhoutappointing; where 
the mode is illegal, as to a super- 
stitious use, as in the case of the 
Jewish synagogue, &c. Ibid. 486. 

98. Distinction between legaqy te 
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charity and to an ordinary legatee ; 
who must be sufficiently described 
and pointed out. Ibid. 487. 

99» Bequest to such charitable 
uses as testator shall by codicil, &c. 
direct: if he leaves no direction, 
this Court disposes to such charita- 
ble uses as it thinks fit. Ibid. 487. 

100. Favourable construction of 
a charitable bequest. Ibid. 487. 

101. From the word "divided** 
in a charitable bequest no necessary 
inference of equality. Ibid. 490. 

102. Bequest to such charitable 
purposes as the testator shall name 
answered by naming one. Ibid. 490. 

103. Deviseof ahouse for purpose 
of keeping Bibles and other reli- 
gious books, and of residue^ to pur- 
chase such books for the use of the 
Welch charity schools, as long as 
the same should continue ; held void 
as to the house, but good, as to the 
latter purpose, it not being neces- 
sarily to be executed in that house; 
referred therefore to propose a 
scheme, regard being had to the 
species of charity contemplated by 
testatrix, but restrained, so as to 
make it conformable with the esta- 
blishments of the country. Attorn^ 
General v. Stepney, Vol. x. 22. 
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Chester not having been within 
the province of York at the time of 
Henry 8. is not within the custom. 
Pickering v. Lord Stamford Vol. 11 1, 

338. 
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And see Bastard. — Geandchil- 

DREN. — Issue — Legacy, [K.] 

passim. — Illegitimate Child. 

— Marriage Settlement, jpo^-p 

sim. 

1« Under a devise to all th6 chil* 
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dren of A. except B. a posthumous 
child is entitled. Clarke v. Blake, 
Vol. II. 673. 

2. Grandchildren entitled under 
the description of '* children'^ in a 
will, the intention upon the whole 
clause being children, or the issue 
of those who should be dead. Rqyle 
V. Hamilton, Vol. iv. 437* 

3. Grandchildren may take under 
the description of *' children," if 
there can be no other construction, 
not otherwise. Reeves v. Brymer^ 
Vol. IV. 692. 

4. Every word of a will must 
have a meaning imputed to it, if 
capable of it without a violation of 
the general intent or any other pro- 
vision in the will. Ibid. 698. 

5. Ap illegitimate child not en- 
titled to share under a devise to 
children generally ; notwithstand- 
ing a strong implication upon the 
will in favour pf that child. Cart- 
wight V. Vawdry, Vol. v. 530. 

6- Tbe word *' children," legally 
construed, is confined to legitimate 
children. Bell v. Phyn, Vol. vii. 
458. 

.7- Under a bequest to the chil- 
dren of testator's deceased brothers 
and sister to take per stirpes, held 
that grandchildren were not en- 
titled^ and the construction not al- 
tered by testator's knowledge of the 
circumstances of the family. Rad- 
diffi \. Bvfikley, Vol. x. 195. 

The only cases where "children" 
may mean grandchildren are^ 1st, 
Of necessity, as where there can be 
no other construction ; 2dly, W^here 
testator has clearly shown by other 
words that he does not use the word 
*' children" in the proper, but in 
the more extended signification. 
Ibid. 201^ 

8. Legacies to all the children 
of the testator's sister, of 2,000Z. 
each, payable at twenty-one, or 
marriage of daughters; sind until 
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the shares become payable, the in- 
terest, &c. thereof respectively to 
be paid to his sister for her separate 
use ; a fund to be set apart for pay- 
ing the legacies to his said sister's 
children, as they become due: and 
in case she shall die before all her 
sons shisill attain twenty-one, or be* 
fore all her daughters attain that 
age, or marry, the interest, &c. of 
the legacies for such sons and 
daughters as shall be under age, or 
unmarried, to be applied towards 
their education, &c. All children, 
including those born after the testa- 
tor's death, entitled ; and an inquiry 
was directed, what would be a pro- 
per sum to be set apart to answer 
the legacies to future children. 
Defflis V. Goldschmidt^ Vol. xix. 
566. 

9- The difficulty, or even impos- 
sibility of providing a security di- 
rected for legacies to children, is 
not a reason for excluding any 
children, to whom. legacies aie ex- 
pressly given. Ibid. 569- 

10. Limitation to a child en ventre. 
Moodjf\. Walters, Vol. xvi. 296. 

1 1. Natural child cannot take by 
a prospective bequest made before 
his birth. Arnold v. Preston, Vol. 
XVIII. 288. 



CHOSE IN ACTION. 

Choses in action, viz. stock, debts, 
&c. are not liable to creditors : they 
cannot be taken on a levari facias; 
and cannot be touched in equity. 
Dundas v. DtUeris, Vol. i. 196. 



CHURCHWARDENS. 

Bill by a former churchwarden 
against the parish officers, trustees 
for an estate for the poor of the 
parish, ^nd forty inhabitants, to be 

H 2 
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reimbursed money laid out oa ac- 
count of the trust under an order 
of vestry, his accounts being passed, 
and an order made for.. payment. 
Upon demurrer the Lord Chancellor 
expressed a strong opinion against 
such a bill ; and, as it appeared not 
to be signed by counsel, ordered it 
to be taken off the file, and the 
plaintiff to pay the costs. French 
V- Dear, Vol. v. 547. 
See Lease, 10. 



CODICIL. 
See Will, [A.] 13, et seq. [B.] 22. 



COLLEGE. 

See VisiTOB. 



COMMISSION IN A CAUSE. 

1. The execution of the commis- 
sion in a cause is the act of the 
Court, carried on by its ministers. 
Cooth V. Jackson^ Vol. vi. 30. 

2. Upon a debt by bond, payable 
in London, the commission, or ex- 
pense of remitting the money, to 
be paid by the debtor. Cash v. 
KennioUj Vol. xi. 374. 



COMMISSION TO EXAMINE 
VP^ITNESSES. 

See Practice, [F.] 15, et seq. 



COMMISSION OF BANKRUPT. 
See Bankrupt, [F.] 



COMMISSIONERS OF BANK- 
RUPT. 

See Bamkbupt, [G.] 



COMPOSITION. 

COMMITMENT. 

1. No commitment on a foreign 
affidavit; as perjury cannot be as- 
signed. Mttsgrave v. Meden^ Vol. 
XIX. 652. 

And see Peactice. 

2. The Lord Chancellor declared, 
that in future, if he should receive 
a private letter on the subject of a 
cause, he would consider, whether 
the writer should not be committed. 
Vol. VIII. 467. 



COMPENSATION. 

1 . The Court will decree a specific 
chattel to be delivered up without 
measuring the value, where, from its 
nature, there can be no compensa- 
tion by damages. In this instance 
the defendant retained possession 
after the expiration of a limited time^ 
for which he had received it upon a 
special trust and engagement to re- 
store ; and an action which had been 
brought was rendered inefiectual by 
the release of two of the owners 
combining with the defendant. Felh 
V. Ready Vol. iii. 70. 
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And see Fraud, 16. 26. 

1. Upon a composition, a private 
agreement by some creditors, for 
additional security, though for no 
greater sum, void. Ex parte Sadler ^ 
Vol. XV. 52. 

2. Creditors bound by acting un- 
der a composition as if they had 
signed. Und. 

3. Though an agreement for a 
composition, generally, is not bind- 
ing on the creditor, unless absolutely 
and strictly fulfilled, a bond-cre- 
ditor, having concurred in a general 
resolution for a composition, to be 
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secured by notes, was tinder the 
circumstances, with reference to the 
interest of the other creditors, re- 
sirained from taking execution in 
an action upon the bond, on jion- 
payraent of the notes, beyond the 
terms of the compnsition. Macken- 
zie ?. Mackenzie, Vol. xvi. 372. 



CONDlTfON. 

And see Legacy, [B.] 
1. Words of restraint, unlesB there 
is a provision for the consequence 
of violation, operate only as recom- 
mendation. Ptgo(/ v. Bullock, Vol. 
I. *83. 

2. A condition inconsistent with 
Ihe gift is void ; therefore upon a 
bequest to A. for life; and at his 
decease to his heirs, executors, 8cc. 
but if he attempts (o dispose of the 

f'rincipal, over, he takes the abso- 
ute interest ; and the condition be- 
ing inconsistent with it is void. 
Bradley v. Peixoto, Vol. in. 324. 

3. Condition, that tenant in fee 
shall not alien, or that tenant in tail 
shall not suffer a recovery, is void. 
Ibid. 325. 

4. Devise on condition of paying 
500i. in six months upon trust to 
pay the interest to the devisor's wife 
for life; and after her death the 
principal according to her appoint- 
ment in writing, with witnesses, 
whether sole or married, provided 
she shall release her dower within 
six months; and in case of her 
marriage without consent of the 
trustees one moiety to go over : the 
wife, who took other interests under 
the will, died within the six months. 
Dot having married, nor released 
dower, "nie 500?. did not vest in 
her. Croft v. Slee, Vol. iv. 60. 

5. Promissory note to pay, when 
the circumstances of the drawer will 
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admit without detriment to himself 
or family, creates no debt. Ex 
parte Tooiell, Vol. iv. 372. 

6. Where an annuity was be- 
queathed, with a condition in the 
most general terips for its falling 
into the residue, in case the party 
should at any time sign or execute 
any instrument contracting for the 
sale, assignment, charge, or dis- 
posal, 8tc. or empowering to receive 
any part of such annuity, held, that 
signing the petition and schedule in 
order to take the bene6t of the in- 
solvent act was a breach of the 
condition. SHee v. Hale, Vol. xiii. 
404. 

7. A legacy to a daughter to be 
paid at 21, or her marriage, pro- 
vided she should marry with consent 
of the executors ; held, that by her 
marriage under 21, without consent 
of the only surviving executor, who 
was abroad, her title to the legacy 
was reduced to the single contin- 
gency of her attaining 21. Knight 
V. Cameron, Vol. xiv. 389. 

8. Legacy in trust to pay the in- 
terest to the separate use of A. for 
life; and, after her decease, as to 
the capital for lier children: if no 
child, to pay the interest to her 
liusband during his life; and from 
and after his decease, in case he 
shall become entitled to such in- 
terest, then to pay the principal to 
other persons. 

Though the husband, having died 
during his wife's hfe, never became 
entitled to the interest, the limita- 
tion over was established; as dis- 
tinguished from the case of express 
condition. PearsaU v. Simpson, Vol. 
XV. 29. 

9. Bequest of residue, in trust, in 
case A. shall within six months 
after the testator's decease give se- 
curity not to marry B ihen, and 
not otherwise, to pajuo the chiidreti 
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of A. ; with a proviso to go over, if 
she shall refuse or neglect to give 
such security. 

A condition precedent. The six 
months are exclusive of the day of 
the testator's death : therefore, as 
he died on the 12th of January, be- 
tween eight and nine in the evening, 
a security given on the 12thof Julv, 
about nine in the evening, was held 
snfiicient. Lester v. Garland^ Vol, 
XV. 248. 

10. Relief against breach of con- 
dition arising, not from the fault or 
negligence of the party, but the act 
of the trustees: whether at law, 
Qucere. Clarke v. Parker^ Vol, xix. 

17. 

11. Though there can be but one 
true legal construction of a condi- 
tion, a court of law cannot hold a 
condition to be performed in all. 

Circumstances, in which a Court 
of equity wrill relieve against the 
npn-performance. Ibid. 22. 
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1. Purchase and repurchase of a 
legacy expectant on a death: the 
whole transaction set aside for fraud ; 
and not confirmed by a subsequent 
bond, and payment of interest for 
four years, because given under an 
idea, that obligor was bound by the 
former transaction : -all the deeds 
set aside^ and account decreed. 
Crowe V. Ballard, Vol. i. 215. 

2. Bond given at full age, and 
not in distress, but under a notion 
of honour, will, if attended with 
money actually advanced, maintain 
a former bargain, however disad- 
vantageous : but is no confirmation, 
wherever it is not given freely, as if 
under distress, or terror, or appre- 
hension from the original transac- 
tion, though unfounded. Ibid, 220. 

And see Contract, 23. 



CONSIDERATION. 

CONFUSION. 

Case by the old law of a wilful 
mixture of corn or flour by the 
owner, with that of another; the 
value being unequal, and therefore 
not to be distinguished, the other 
took the whole. Lupton v. White y 
Vol. XV. 442. 
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See Voluntary Settlement, 2, 
14. — Contract, 25. 

1. Voluntary bond during co- 
habitation to a woman previously 
of a very loose life : soon afterwards 
another bond, expressly securing a 
continuance of the connexion by an 
annuity in case of separation. Bill 
by the executor to have the bonds 
delivered up was dismissed with 
costs, the former being, considered 
as unimpeached, the latter void at 
law as pro turpi . causa. Gray v. 
Mathias, Vol. v. 286. 

See Construction, 5. 

2. Distinction as to volunteers. 
The assistance of the Court cannot 
be had without consideration to 
constitute a. party cestui que trust j 
as upon a voluntary covenant to 
transfer stock, 8cc. But if the legal 
conveyance is actually made, con- 
stituting the relation of trustee and 
cestui que trusty as if the stock is 
actually transferred, &c. though 
without consideration, the equitable 
interest will be enforced. Ellison 
V. Ellison, Vol. vi. 656. 

3. Where testator, having origin- 
ally made the purchase of a house, 
directed the conveyance to be made 
in C.'s name, which the latter exe- 
cuted upon the faith that he would 
deliver her from the payment of the 
money and performance of the co- 
venants; and testator accordingly 
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executed part, and was only pre- 
vented by death from performing 
the remainder : held, that there was 
a sufficient consideration for sup- 
porting an action in law, and that 
she was entitled to stand as a cre- 
ditor of the testator at law in re- 
spect of t}ie transaction, as for 
money paid and expended for him ; 
that the Master therefore had pro- 
perly allowed the charge on his 
estate. Crosbie v. M'Daual, Vol. 
XIII. 148. 

4. Voluntary bond, though void 
against creditors, being valid as be- 
tween the parties, its surrender is 
a consideration that will sustain a 
sabstituted bond against creditors, 
unless with a fraudulent design ; as 
by an insolvent, to substitute a valid 
for an invalid security against cre- 
ditors. £a: parte Berty, Vol. xix. 
218. 



CONSIGNMENT. 

S^^ West Indies. 

1. The Court will not interfere 
with the Master's appointment of 
a consignee unless upon special 

Sounds and a strong case. BowerS" 
nk V. Colasseau, Vol. iii. 164. 

2. Plaintiff being entitled upon 
coming of age to the produce of a 
West India estate, bills of lading of 
consignments previously made were 
decreed to be delivered up to him. 
Hooey v. Blakeman^ Vol. iv. 609* 

3. Where mortgagee of a West 
India estate in possession refuses to 
make .an affidavit that any thing 
remained due, order for consignee 
made. QuarreU v. Beckfordj Vol. 
XIII. 377. 



CONSTRUCTION. 

And see Covenant, passim. — Will, 

[B.] 

1. A legal instrmnent is not to 
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1)6 construed by the acts of the par- 
ties. Baynham v. Guy*$ Hospitalj 
Vol. III. 295. 694. 

2. The rule, that words of re- 
striction are to be confined to the 
last antecedent, does not hold even 
in criminal proceedings. TheUuson 
V. Woodford, Vol. iv. 330. 

3. An instrument is to be con- 
strued without adverting to the na- 
ture of its provisions, if legal, or to 
what they would have been, if a • 
particular case had been contem- 
plated. Mosley v. Mosley^ Vol. v. 
248. 

4. Legal instruments not to be 
construed by the acts of the parties. 
Moore v. Foley, Vol. vi. 238. 

5. DiflFerent construction of the 
same words, applied to different de- 
scriptions of property, governed by 
different rules. Elton v, Eason, Vol. 
XIX. 77- 

6. Different constructions of the 
same words in a will, with reference 
to the different estates ; an inten- 
tion difficult to attribute. Wright 
V. Atkynsy Vol. xix. 303. 
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1. There must be a reference to 
the Master for a proper settlement, 
before the contempt in marrying a 
ward of Court can be cleared; in 
such case the Court varied the set- 
tlement of the personal property 
to the husband for life, then to 
wife for life, then to the children 
according to appointment of sur- 
vivor, so as to vest a moiety in the 
children at her death, but to be still 
subject to his appointment. Ste- 
vens V. Savage, Vol. i. 154. 

2. An indemnity given against 
the consequences of a contempt, in- 
volves the party giving it. Ea: parte 
Dixdn, Vol. viii. 104. 
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See Commitment, 2.— Prac- 
tice; [S.] 
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1. Bill indorsed to a broker in 
consideration of money paid by him 
in effecting insurances, one of which 
was illegal \ the acceptor becoming 
bankrupt, the petition of the in- 
dorsee to prove was dismissed as to 
what arose upon the illegal insur- 
ance; and the bankruptcy . being 
some years ago, an inquiry was di- 
rected as to the rest. Ex parte 
Mather^ Vol. in. 373. 

2. A. employed by B. to buy 
smuggled goods, pays for them, and 
they come to the hands of B, B. 
shall not pa}' for them. Ibid. 373. 

3. Stock transferred as a security 
for a floating balance, and under an 
agreement to continue it transferred 
and. re-transferred by the creditor by 
way by loan ; held a sale. Ex parte 
Dentson, Vol. iii. 552. 

4. Contract to be jointly con- 
cerned in ship insurances is void by 
Stat. 6 Geo. 1, c. 18, §. 12, though 
the policies are subscribed by the 
underwriters in their separate names; 
but though the contract could not 
be executed, the Court would not 
exclude the result of it in decreeing 
a general account. Watts v. Brooks, 
Vol. III. 612. 

5. Insuring each other is not 
within Stat. 6 Geo. 1, c. 18, §. 12. 
Jbid.6l3. 

6. A man cannot set up his own 
illegal act to avoid his own deed. 
Ibid. 613. 

7* Smuggling transactions, or il- 
legal dealings in stock, shall be 
brought into an account; though 
the Court would not execute the 
contract. Ibid,6\3. 

8. Settlement decreed according 
to a letter previous to the marriage, 
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though no express assent; the mar- 
riage having taken place imme- 
diately, a distinct positive dissent 
would be necessary to prevent the 
effect of the letter, and that could 
be evinced only by an actual settle- 
ment before marriage. Luders v. 
AjisteVf Vol. IV. 501. 
: 9. The time at which a contract 
is to be performed, material. Ibid. 

497. 

10. With respect to the perform- 
ance of a contract, the time is ma- 
terial: therefore a bill for specific 
performance was upon the gross 
laches of the plaintiff dismissed 
with costs. Harrington v. Wheeler y 
Vol. IV. 686. 

U. The conduct of the parties, 
inevitable accident, &c. might in- 
duce the Court to relieve against 
a lapse of the day fixed for. com- 
pleting a purchase. Ibid, 690. 

And see Accident. 

12. A question upon the con- 
struction of a will, whether the per- 
sonal estate was wholly or partially 
disposed of, was not decided ; an 
agreement upon the subject, though 
the instrument that was prepared 
was not executed, being established 
as clear, fair, and reasonable, not 
within the statute of frauds, con- 
cluded with full knowledge of the 
circumstances, and not waived ; and 
the bill in effect, though not in 
terms, praying a performance. G£6- 
bons V. Cgunty Vol. iv. 840. 

13. The time for perfornaance of 
a contract is material. Omerod v. 
Hardman, Vol. v. 736. 

14. In enforcing contracts upon 
the principle of compensation, for 
a variance from the description, the 
Court has gone so far, to the extent 
even of wholly defeating the object 
of the purchaser, that where the 
principal subject of the contract 
was all the corn and hay tithes of a 
parish, and of the hay tithe half was 
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allotted to the vicar, and the other 
half commuted for a customary pay- 
ment, the nature of that payment, 
the extent of meadow, and tne pos- 
sible conversion from arable, not 
distinctly appearing, the injunction 
against recovering the deposit was 
continued after answer. Drewe v. 
Hanson, Vol. vi. 675. 

15. Where the time at which the 
contract was to be executed is not 
material, and there is no unreason- 
able delay, the vendor, though not 
having a good title at the time the 
contract was to be executed, nor 
when the bill was filed, but being 
able to make a title at the hearing, 
is entitled to a specific perform- 
ance. Jf^n V. Morgan, Vol. vii, 
202. 

16. A. receiving goods under cir- 
cumstances that would give him a 
right to return them, disafiirming 
the contract, if it would be against 
the interest of the other to return 
them, may sell them, considering 
himself as agent, and bring an 
action for the difierence. J)ann v. 
Spurrier^ Vol. vii. 247. 

17. Time not regarded in this 
Court as at law; for instance, the 
case of redemption of a mortgage, 
which cannot be prevented even by 
special agreement. So upon a 
mortgage at 5 per cent, with condi- 
tion for 4, if regularly paid, or at 
4 per cent, to have 5, if not regu- 
larly paid; the 5 per cent. regarded 
in this Court only as a penalty to 
secure the 4; and relief given upon 
that principle. So in the old cases, 
upon relief against the penalty of 
a bond, before the jurisdiction at 
law. Ibid. 273, 274. 

18. A contract for sale of the 
command of an East India ship 
is illegal ; and therefore cannot be 
enforced by suit upon the equity 
against the fund paid by the Com- 
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pany as a compensation, under the 
regulation of 1796, to restrain the 
practice in future. Thomson v. 
Thomson, Vol. vii. 470. 

19* Upon a contract for smuggled 
goods, though they are received, 
the money cannot be recovered. So 
upon an illegal insurance, contrary 
to the act of parliament, though the 
money was received by the broker, 
it cannot be recovered. 3id. 473. 

20. Time is not regarded in the 
case of contracts in equity, as at 
law ; but the relief against the lapse 
of time is in the discretion of the 
Court, under the circumstances. 
Radcliffe v. Warrington, Vol. xii. 
326. 

21. Contracts, such as a deed of 
gift by a client to an attorney, 
whilst engaged as such, by an heir, 
when of age, to his guardian, pur- 
chases of reversions, from young 
heirs, when of age, and of a trustee 
purchasing from his cestui que trusty 
are void as against the policy of the 
law, and set aside without evidence 
of fraud. But where it appeared 
that the cestui que trust first pro- 
posed and urged the purchase, sub- 
sequently altered the terms, con- 
firmed and acquiesced for a long 
time in the ultimate agreement, the 
Court established the sale. Moore 
V. Eoyalj Vol. xii. 363. 

22. Inadequacy of consideration, 
though not such as shocks the con* 
science, goes a great way to con- 
stitute fraud. Ibid. 373. 

23. Confirmation must be clear by 
evidence when fraud is established. 
Ibid. 

24. The true operation of length 
of time is by way of evidence, as 
in the instance of incorporeal here- 
ditaments. Ibid. 

25. Inadequacy of consideration, 
though not of itself a sufficient 
ground for setting aside a contract. 
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is when gross, strong evidence of 
fraud. Lawtker v. Lord JLotmiher^ 
Vol. XIII. 103. 

26. Where it appeared that the 
plaintiff had entered into an agree- 
ment with a company of wholesale 
grocers called '* The Fruit Club," 
for participating in a purchase, 
which was the result of such illegal 
combination, for the purposes of 
engrossing all purchases of foreign 
fruit imported; the Court refused 
to relieve as upon a transaction, 
which however right amongst the 
parties, was a wrong to the public, 
though not strictly regrating, fore- 
stalling, or monopoly. Cousins v. 
Smith, Vol. XIII. 542. 

27. Where a legal body acts by 
committees, the contract may be 
considered as made with those who 
undertake, and the plaintiffs at law 
cannot be nonsuited, nor could they 
defend an action against them upon 
that ground. Ibid. 

28. Ground of holding any pri- 
vate agreement by parties to a com- 
position for a greater payment, or 
better security, void: a fraud both 
upon the debtor and the other cre- 
ditors. Ex parte Sadler, Vol. xv.55. 

29* Though a defendant to a bill 
for specific performance of a con- 
tract, may have a decree for per- 
formance according to his construc- 
tion, if adopted by the Court, with- 
out a cross hill, the decision being, 
not according to his construction, 
but only that he had contracted 
under a mistake, created by the 
plaintiff, the bill was merely dis- 
missed. Higginson v. Cl&wes, Vol. 
XV. 516. 

30. Specific performance decreed 
against a purchaser, without a re- 
ference as to the title ; upon pos- 
session, and no objection made to 
the abstract. Fleetwood v. Green, 
Vol. XV. 594. 
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31. Parol evidence, in aid of a 
specific performance upon sale of 
an estate by auction, to explain, by 
declarations of the auctioneer, an 
ambiguity on the face of , the parti- 
cular, by a general clause for a se- 
parate valuation of the timber, and 
also special provisions as to the 
timber upon certain lots, the agree- 
ment, signed on the back of the par- 
ticular, binding the purchaser, de-* 
fendant, " to a strict fulfilment of 
this article, and to abide by the con- 
ditions and declarations made at 
the sale,'' rejected. Higginson v. 
Clowes, Vol. XV. 516. 

32. Distinction where evidence 
is to resist a specific performance. 
Ibid. 516. 

S3. Specific performance decreed 
upon the bills of the purchaser, 
with compensation for a defect of 
title, if to be ascertained by reduc- 
tion of the purchase money, if not 
with an indemnity; the defendant, 
the vendor, proposing an option to 
take it as it was, or relinquish the 
contract; the defect consisting in 
the representation by the particular 
of a church-lease for twenty-one 
years, with covenants for renewals 
to sixty-three years ; the lease being 
actually for lives, and the covenants 
limited and contingent. MiUigan 
V. Cooke, Vol XVI. 1. 

34. Agreement decreed to be de- 
livered up on the ground, not of 
fraud, but surprise ; neither party 
understanding the effect of it; viz. 
a lease, with covenant for perpetual 
renewal, at a fixed rent, of premises, 
held under a church-lease, renew- 
able upon fines, continually increas- 
ing. 

A single lease for twenty-one 
years refused ; no terms of agree- 
ment for such an interest appearing; 
and under the circumstances, per-* 
mission to try the effect of it at law 
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was refased. WiUan v. Willan, Vol. 
XVI. 72. 

35. Distinction between carrying 
an agreement into execution and 
disturbing it when executed; also 
as to decreeing it to be delivered 
up, or leaving the party to make 
the most of it at law. Ibid. 83. 

36. Where a court of equity, re- 
fusing to execute an agreement, 
leaves the parties to law. Ibid. 86. 

37. To obtain a specific perform- 
ance of a contract, the subject must 
be proved, as described. Daniels 
y> Davison, Vol. xvi. 249, 

38. Plea to a bill for specific per- 
formance of an agreement for a 
lease to the plaintiff, and an injunc- 
tion against an ejectment^ Sec. that 
the plaintiff had, since the bill filed^ 

[ taken the benefit of an insolvent 
act, over-ruled. De Minkwitz v. 
U^ieyj Vol. XVI. 466. 

59* Misrepresentation^ though in 
a slight degree^ is an objection to 
specific performance, fiistinction 
upon a bill to rescind the contract. 
Cadman v. Homer, Vol. xviii. 10. 

40. General rule, that a court 
of equity will not assist a person 
who has obtained, or wishes to get 
rid of an agreement or deed on tne 
mere ground of intoxication. Ex- 
ception where any contrivance was 
used to draw him in to drink, or any 
unfair advanta&:e made of his situa- 
tion; or that extreme state or m- 
toxication, depriving a man of his 
reason, which even at law would 
invalidate a deed. Cook .v. Clay' 
wortk. Vol. XVIII. 12. 

41. Equitable discretion to lend 
or refuse. Aid, to execute a con- 
tract for purchase not arbitrary. 
Buckle V. Mitchell, Vol. xviii. HI. 

42. The rule In pari delicto melior 
est conditio possidentis preventing 
suit is not universal ; admitting de- 
grees of guilt by concurring in 
the same criminal act. Therefore 
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against a private agreement^ ob- 
tained by a father from his son, in 
derogation of an allowed sale of 
the command of a post-ofiice 
packet, by the former to the latter ; 
an account was decreed. Osborne 
V. Williams, Vol. xviii. 379. 

43. Contract for the sale of an 
existing and a reversionary lease, 
not specifically performed without 
a production of the title of the les- 
sors. The objection not waived by 
a primitive conditional approbation 
of the title by the purchaser's coun- 
sel, but the expense incurred in 
making out the title before this ob* 
jection was taken, repaid. DevereU 
V. Lord Bolton, Vol. xviii. 505. 

44. Specific performance refused 
under a contract for sale at a price 
tQ be fixed by arbitrators within a 
certain time ; or if they should not 
agree to make their award within 
the time, by an umpire also within 
a limited time ; the construction of 
the contract requiring the delivery 
of the award in writitig to each 
party, being that, though the con- 
sequential acts, executing the con- 
veyances, &c. might be done by 
representatives, it was with refer- 
ence to the terms to be fixed by 
the award, personal to the parties. 
BlundeU v. Brittargh, Vol. xvii. 
23i?. 

45. If the sums of an agreement 
are to be ascertained by an award^ 
being so ascertained, it shall be spe- 
cifically performed, if any thing is 
to be done in 5p^dV ; conveyances, 
8cc. not if the acts, done towards 
executing it by award, are not valid 
at law, as to the time, manner, or 
other circumstances, unless there 
has been acquiescence, notwith*. 
standing the variation of circum- 
stances, or part performance. Ibid. 
241. 

46. No instance where the me- 
dium of arbitration, for settling the 
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to the interest of which his widow 
was entitled for life, with power of 
appointment by implication in the 
event of an only child dead under 
age and intestate; and liberty to 
apply. Ibid. 

8. A very slight declaration, by a 
competent proprietor of money, di- 
rected to be laid out in land, will 
take from it the character so im- 

Sressed on it by the instrument. 
bid. 109. 
9* Devise in trust to sell in such 
manner and at such time as the 
trustees shall think proper. The 
period of conversion, as between 
those entitled for life and in re* 
mainder, depends, not upon an arbi« 
trary discretion, nor even a sound 
discretion in each case, but upon 
some fixed rule, ascertaining a given 
period, as upon a trust to sell with 
all convenient speed; controlled in 
this instance by consent. Walker 
V. Shore, Vol. xix. 387. 

10. Option of the parties, inte- 
rested in money to be produced 
by the sale of land, to keep the 
land. Ibid. 392. 

11. Testator gave all his real and 
personal estate to his executors, in 
trust to pay legacies; and, after a 
particular disposition, gave the re- 
sidue of his property in trust for 
his next of kin ; directing his exe- 
cutors to pay any debts upon any 
evidence they think proper, except 
the claims mentioned in the margin : 
a general conversioti into a mixed 
fund applicable to all debts, none 
being mentioned in the margin, on 
evidence satisfactory to the exe- 
cutors, although not strictly legal. 
Mildred V. Robinson^ Vol. xix. 585. 
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And see Conversion, 5. 

1. Copyholds cannot escheat. 
Walker v. Denne, Vol. 11. 170. 
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2. Contingent remainders of co- 
pyhold will be preserved against a 
forfeiture by the estate in the lord ; 
not where the preceding estates are 
expired. Habergham v. Vincent, 
Vol. II. 209. 

3. Tenant for life of a copyhold, 
remainder to his first and other sons 
in tail, took a conveyance in fee 
from the lord. The premises de- 
scended upon his eldest son, who 
by will charged all his real estates 
with debts and legacies, and devised 
it to his brother for life, with va- 
rious remainders ; the estates in the 
copyhold are barred. Challoner v. 
MurhaU, Vol. 11. 524. 

4. The idea of supplying a sur- 
render began after the statute of 
charitable uses. JRumbold v. Runi' 
bold, Vol. III. 69. 

5. £opyholder having power to 
bar the widow's free bench by sur- 
render, any act by him for valuable 
consideration will bar her in equity. 
Browne v. Raindle, Vol. iii. 256. " 

6. Mandamus to the lord to ad- 
mit to a copyhold does not lie. 
Williams v. Lord Lonsdale, Vol. 111. 
754. 

7. Upon the bill of the lord a 
commission issued to distinguish 
copyhold lands within the manor, 
comprised in admittances produced, 
the last in 1693, from freehold, and 
compounded from uncompounded 
copyholds, and to ascertain the 
boundaries ; and if they cannot be 
distinguished, to set out lands of 
the tenant of equal value with so 
much of the copyhold lands as can- 
not be distinguished. The Duke of 
Leeds v. The Earl of Strafford, Vol. 

IV. 180. 

8. Mortgagee of a copyhold may 
pull down ruinous houses, and build 
better, to prevent a forfeiture. Hardy 

V. Reeves, Vol. iv. 480. 

9. Surrender by. mortgagee of co- 
pyhold to the use of his will is no 
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proof that he considered it irredeem- 
able. Ibid. 480. 

10. The lord of a manor is con- 
fined to his legal remedy for waste 
committed by a copyholder; and 
has no equity for an injunction and 
accoant. Upon the evidence, the 
bill was dismissed with costs. Dench 
V. Bamptan, Vol. iv. 700. 

11. Quare, Whether by the cus- 
tom of a manor, timber can belong 
to the tenant ? Ibid. 703. 

12. No action of waste by the 
lord against a copyholder. Ibid. 
706. 

Qtkere, Whether, upon waste by 
a copyholder, by cutting timber, 
the lord can bring trover, particu- 
larly where, by the custom, the 
right is in both ; a reversioner en- 
ters for the forfeiture, but the lord 
must have it presented by the ho- 
mage. Ibid. 

13. The want of a surrender of 
copyhold estate to the use of the 
will supplied in favour of a widow 
against co-heiresses, daughters of 
the devisor, married, and infant 
grand-daughters by deceased daugh- 
ters. The Lord Chancellor was of 
opinion, that in supplying a sur- 
render, the Court is to look only to 
the object, not to the circumstances 
of the parties ; as, whether the heir 
has a provision or not. HiUs v. 
DonontoTiy Vol. v. 537. 

14. The ground of supplying the 
want of a surrender of copyhold 
estate is a legal or moral obliga- 
tion. Ibid. Vol. v. 563. 

13. The want of a surrender of 
copyhold estate cannot be supplied 
for grandchildren. Perry v. White- 
headf Vol. vi. 544. 

16. Estates surrendered to the use 
of mortgagees; but they had: not 
been admitted. The mortgagor de- 
vising them, must surrender to the 
use of his will. Kenebel v. Scrqfton, 
VoL vni. 30. 
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17. Estates pass by the surrender, 
not by the will ; which operates as 
a declaration of uses. Attorney Ge^ 
neral v. Vigor, Vol. viii. 286. 

18. Estates not liable to debts 
farther than subjected. Aldrick v. 
Cooper^ Vol. viii, 393. 

19. Estates not assets for spe- 
cialty debts, nor even debts to the 
crown. Ibid. 394. 

20. An estate held by copy of 
court roll, according to the custom 
of the manor; but in case of in- 
testacy, distributable as personal 
estate, and in other respects, dif- 
fering from copyhold, passed under 
a residuary bequest of the personal 
estate, not with copyhold estates 
under a general devise of all free- 
hold and copyhold messuages, lands, 
&c. with limitations in strict settle- 
naent, upon the whole will and the 
circumstances. Watkins v. Lea^ 
Vol. VI. 633. 

21. Husband having a reversion* 
ary interest on copyhold estates 
subject to a previous estate tail, de- 
vised, in general terms, all his 
estate, real and personal, to his 
wife, but made no surrender to the 
use of his will : from the nature of 
the limitation it appearing, that he 
did not intend to include in the de-j 
vise such reversionary interest : held 
that they did not pass surrender 
necessary, in order to pass such re- 
versionary estate. Church v. Murub/y 
Vol. XII. 426. 

An admittance, in whatever terms 
made, enures according to the title. 
Ibid. 

22. The Stat. 9 G. 1 . c. 29, applies 
only to the cases of Jemes covert, and 
infants coming in by descent, or 
surrender to the use of a will, and 
not by deed of settlement or ap* 
pointment,restingthereupon. Where 
therefore a Jeme covert took a re- 
mainder as appointed, under her fa* 
ther's settlement, who was admitted 
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to the uses of such settlemeat^ but 
without fine, having paid it on ad- 
mission under his original title, and 
the lord, upon refusal of the re- 
mainderman to pay any fine, on the 
determination of the estate for life, 
brought ejectment as for a forfei- 
tutejbut failed for want of proving 
the deed of appointment, and after- 
wards filed a bill for discovery : held 
that the statute did not apply to 
such a case. Lord Kensifi^on v. 
Mansell, Vol. xin. 240. 
Semble, the defendant in ejectment 
was bound to have shewn the ap- 
pointment, the estate being to be 
taken as vested, until an appoint- 
ment under the deed shewn. 

The lord may apportion a fine 
between tenant for life and those 
in remainder, but he cannot throw 
the whole upon the latter; if he does 
not take any fine from the tenant 
for life, he cannot afterwards insist 
upon it from those in remainder. 
Ibid. 246. 

23. Copyhold premises, purchased 
by the lord, tenant for life of the 
manor, with remainders over, taking 
the surrender to him and his heirs, 
merge; and, as parcel, are subject 
to the limitations of the manor; 
and, though under a covenant by 
the purchaser to suiTender them by 
way of mortgage, to the mortgagee 
and his heirs, he could compel a 
regrant by the remainder-man, no 
regrant having been made, the ge- 
neral devisees of the purchaser have 
no equity. St Paul v. Viscount 
Dudley and Ward, Vol. xv. 167. 

24. Devise by the general terms^ 
" all the rest, residue and remainder, 
of my real and personal estate of 
what nature or kind soever,'' to ne- 
phews and nieces, not being for 
creditor, wife, or children, is not 
sufficient to raise a case of election, 
or for supplying the want of a sur- 
render of copyhold land, contiguous 
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and intermixed with freehold, against 
the heir. Judd v.-Prati^ VoL xv. 
390. 

25. Devise of all freehold and 
copyhold estates ; the copyholds 
were surrendered to the use of the 
will; but the testatrix afterwards 
exchanged part for other copyholds, 
which were not surrendered; the 
heir claiming beneficially under the 
will was put to election. Frank v. 
Ladt/ Standish, Vol. xv. 391, n. 

26. The doctrine of election ap- 
plied to copyhold estates, not sur- 
rendered to the use of the will. Ibid. 
393. 

27. Upon appeal the Lord Chan- 
cellor'^s opinion being, that the re- 
version of the copyhold estate passed 
under the general devise, " as to all 
such worldly estate and effects as it 
may please God to bless we withal, 
or 1 may leave, or I may be entitled 
to at the time of my decease, whe- 
ther real or personal, not before 
given or disposed of," especially if 
there was no freehold estate, in- 
quiries were directed to ascertain 
that fact; and also, whether there 
was any custom of surrendering a 
vested interest in reversion, or re- 
mainder, expectant upon an estate 
tail. Church v. Mundy, Vol. xv. 
396. 

28. Copyholder's right of sur- 
render to the use of his will ; though 
no instance upon the records of the 
manor : or, if no such custom, there 
must be some mode of disposition 
by deed ; as in the case of customary 
freeholds ; the want of which (in the 
case of creditors, 8cc.) will be sup- 
plied. Ibid. 403. 

29. The want of surrender sup- 
plied for a widow against a collateral 
heii;^ viz. a sister: whether provided 
for, or not. 

As to a son, Quare. Fielding v. 
Winwoody Vol. xvi. 90. 

30. In supplying the want of sur- 
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render for a widow it is immaterial, 
how ample or scanty her provision 
may be. Ibid. 92. 

31. Surrender supplied foryouncrer 
children, the heir having a provision 
under the will, without regard to 
the amount. Gam v. GarUy Vol. 
XVI. 268. 

32. Devise of»copyhold supported 
by an existing surrender to tne use 
of a will notwithstanding an inter- 
mediate surrender to other uses; 
under which there had never been 
any admittance. Vawser v. Jeffery, 
Vol. XVI. 527. 

33. Though the property in mines 
or trees may be in the lord of a 
manor, it does not follow that he 
can enter and take it without con- 
sent of the tenant. Grey v. Duke of 
J^orthumberlandy Vol. xvii. 582. 

Distinction as to supplying the 
want of a surrender between a lineal 
and collateral heir. 

34. Not supplied for a child, 
against. a grand-child unprovided 
for. The answer stating only that 
the heir inherited no other land, an 
inquiry was directed, whether he 
had a provision, and as to the nature 
and extent of it. Rodgers v. itfar- 
dudl^ Vol. XVII. 294. 

SB. The want of surrender sup- 
plied in the case of a deed, as well 
as a will; but upon the same prin- 
ciple as in the case of a will, or the 
execution of a power ; L e, for, and 
against, the same persons. Ibid. 

SQ. Whether purchaser of copy- 
bold must be presumed to have no- 
tice of every thing on the Court 
rolls, Quare. Hansard v. Hardy, 
Vol. xviii. 4()2. 

37. Th^ lord of a manor has not by 
law, independently of custom, any 
such property or interest in the tim- 
ber, growing on the copyhold pre- 
mises of a tenant, as entitles him to 
enter and cut. Whitechurch v. HoU 
voorthfj Vol. XIX. 213. 
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88. Generally, if there is no cus- 
tom for the tenants of a manor to 
cut timber, it belongs to the lord. 
Ibid. 214. 

39. It seems, there may be as to 
timber on copyhold premises, what 
may exist unquestionably as to 
mines, a custom, that the lord 
cannot take without consent of the 
copyholder, and vice versa. Ibid. 
214. 

40. Copyholder may by custom 
have such an interest in the timber, 
that he may himself cut : so he may 
have a special interest to prevent 
the lord's cutting: but such a custom 
ought to be proved by extremely 
strong evidence. Ibid. 2 1 4. 

41. Writ of accedas ad curiam, to 
remove a real action for copyhold 
estate from the lord's court to the 
Common Pleas, superseded. Scott 
V. Kettlewellj Vol. xix. 335. 

42. Devise of copyhold estate by 
the description of copyhold ground 
rent. Walker v. Shore^ Vol. xix. 

387. 

And see Devise, 30. 32. 62. 69* 
83. 106. — Eleciion, 32.— Tuus- 
TEE, 68. 
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See Bankrupt [P.], 4.— Surety> 
12. — ^Tenancy in Tail, 4. 
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1. ftt^r^, Whether the clause in 
statute 8 Geo. 2. c. 13. directing, 
that the date and name shall be en- 
graved on each print, relates to the 
penalties only, or whether that is 
necessary to maintain the exclusive 
property; if so, whether it ought to 
appear on the bill. Harrison v. 
Hoggj Vol. lu 323. 
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2. The proprietor of a copyright 
must file separate bills against each 
bookseller taking copies of a spu- 
rious edition for sale. Dilly v. Doig, 
Vol. 11. 486. 

S. A work alleged to be a piracy 

referred to the Master. v. 

Leadbetter, Vol. iv. 681. 

4. The plaintiff published a book 
of roads of Great Britain, com- 
prising Patterson's Road Book, to 
the copyright of which the plaintiff 
was entitled, with improvements 
and additions obtained by actual 
survey and otherwise. An injunc- 
tion to restrain a publication of an 
edition of Patterson, comprising the 
pIainti£P's improvements and addi- 
tions, was refused. Cary v. Faderiy 
Vol. V. 24. 

5. Injunction against a colour- 
able abridgment of the Term Re- 
ports B. R. among other law reports, 
till answer or further order upon 
certificate of the bill filed. Butter- 
UDorth V. Robinson. Vol. v. 709. 

6. Upon the answer to a bill by 
the Universities of Oxford and Cam- 
bridge, the king's printer not joining, 
but being made a defendant, an in- 
junction, restraining the sale in 
England of bibles, prayer-books, 
&c. printed by the king's printer 
in Scotland, was continued to the 
hearing. The Universities of Oxford 
and Cambridge v. Richardson, Vol. 
VI. 689. 

7. Whether the patents granted 
to the king's printer vest the copy- 
right, or are merely authorities, 
Quoere, Vol. vi. 713. 

8. The Court will not act either 
by giving an injunction or an ac- 
count even upon a submission in 
the answer, upon a publication of 
such a nature that an action could 
not be maintained. Wolcot v. Walker, 
Vol. VII. 1. 

9. Injunction against an invasion 
of copyright, depending upon the 
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effect of an agreement, refused till 
recovery in an action. Ibid. VoL 

VII. 1. 

10. Injunctifon to restrain publish- 
ing a magazine as a continuation of 
the plaintiff's magazine in numbers, 
and as to communications from 
correspondents, received by the de- 
fendant, while publishing for the 
plaintiff; not preventing the pub- 
lication of an original work of the 
same nature, and under a similar 
title. Hogg V. Kirby. VoL viiu 215. 

11. An East India calendar, a» 
ajgeneral subject, is not the subject 
ofcopyright, but a mere copy with 
colourable variations will oe pro- 
tected by injunction to the hearing* 
Mathewson v. Stoekdale, VoL xii. 
270. 

12. Court granted an injunction 
until the. hearing to restrain the 
publishing Lord Melville's trial, 
though not founded upon legal title, 
but under an order of the House of 
Lords, prohibiting any other pub- 
lication of it than that by plaintiff. 
Gumey v. Longman, Vol. xiii. 493. 

13. Injunction against pirating a 
court calendar ; the individual work 
creating copyright, though the ge- 
neral subject, as in the case of a 
chart or map, is common. Longman 
V. Winchester, Vol. xvi. 269. 

14. Distinction between the right 
to publish a similar work, or set up 
a similar trade, and the fraud of 
identifying it with the work or 
trade of another. Injunction in the 
latter case. Cnitiwell v. I^e, Vol. 
XVII. 342. 

15. Copyright in an individual 
work, not in a general subject, 
though from its nature, the conse- 
quence may be close resemblance^ 
and considerable interference ;; a»in 
the. case of maps and road books» 
Wilkinsv, Aikin, Vol. xvii.42^ 

16. Action directed, to try whe- 
ther a work on architecture wite ori- 
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ginal; with a fair use of another 
work by quotation and compilation ; 
which in a considerable degree was 
admitted; the injunction maintained 
in the mean time, viz. by permitting 
the sale on undertaking to account 
according to the result of the action. 
Ibid, Vol. XVII. 422. 

17. Whether the copying of a 
map as an illustration in a fair hi- 
story of all the maps of a county, 
would be restrained as an invasion 
of copyright, Qiuere. Ibid. 425. 

18. Copyright in masic. Piatt v. 
Button^ Vol. XIX. 447. 

19- Copyright not asserted against 
violations by several persons for 
fifteen years, not protected by in- 
junction until estabUshed by law. 
Ibid. Vol. XIX. 447. 
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And see Forfeiture, 4. — Quo 
Warranto. 

1. A corporation being trustee is 
in this Court the same as an indU 
vidaaL Attorney General v. Founds 
ling Hospital, Vol. 11. 42. 

9t* Corporation, as such, being 
trustees of a school, with power to 
uominate and remove the master ; 
upon bill for an injunction and dis- 
covery, alleging that the plaintiff 
had been removed from that office 
for haVitig refused to give his vote 
at aa election, according to the 
wishes of the corporation ; demur- 
xer, for that plaintiff had shown no 
title to the discovery, and that it 
might subject the parties to an in> 
dictment, overruled. Dvmmer^. Cor- 
poration ^ Chippenham, Vol. xiv. 
d45w 

S. The rule, jhat a party whose 
testimony only is required, shall not 
be made a party, admits of excep- 
tion in the case of corporations. 
Ibid. «52. 

Couct has jurisdiction to prevent 



a corporation acting corruptly in 
the execution of a trust. Ibid. 

4. Members of a corporation, as 
such trustees, may be called upon 
to answer, not only with the rest 
under their common seal, but also 
individually as to circumstances, as 
where the charge is of having pos- 
session, or having destroyed or can- 
celled deeds. Ibid. 254. 

5. As to the validity of a bye-law 
of the corporation, of the company 
of Whitstable fishermen, that anv 
freeman engaging in any other 
oyster fishery on the coast of Kent, 
should forfeit 10/., and until pay- 
ment, should be excluded from all 
share of the profits which should in 
the mean time be divided, as if he 
had wholly ceased to be a freeman, 
and whether such suspension is open 
to a mandamus, as a temporary dis- 
franchisement, Qucere. Adley v. The 
Whitstable Company, Vol. xvii. 315. 

6. Jurisdiction in equity against 
a corporation, in nature of a part- 
nership, in favour of a member, as 
well as a stranger, by an account of 
the profits, where there is no re- 
medy, or not a complete remedy at 
law; and the difficulty of executing 
the decree from the peculiar circum- 
stances and nature of the property 
will not prevent it; though that 
may be a ground for some modi- 
fication : for instance, not recaUing 
profits already distributed, as an 
account is directed in a limited way, 
dispensing with vouchers, &c. upon 
the objection from length of time. 
Ibid. 315. 

1. No instance of a bye-law re- 
straining the individual members of 
the corporation from being con- 
cerned, either in any other place, or 
within given limits, in the same trade. 
Ibid. 322. 

8. Bye-law, even in restraint of 
trade to a certain extent, whi^h 
would not have been good under 

I2 
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the authority of charter may be 
good by custom. Ibid, 322. 

9- Distinction between charter 
and contract; that which may be 
the subject of contract, between 
the different interests in a partner- 
ship, might not be good as a bye- 
law; for instance, an agreement 
among the citizens of London, who 
have as extensive a power of making 
bye-laws as any corporation, not to 
sell except in the markets of Lon- 
don, would be good, though a bye- 
law to that effect. has been declared 
bad by the legislature. Ibid, 322. 

10. The bye-law of the corpora- 
tion of the company of Whitstable 
fisherman, that any freemen en- 
gaging in any other oyster fishery 
on the coast of Kent should forfeit 
lOLy and until payment^ should be 
excluded from all share of the pro- 
fitSy which should in the mean time 
be divided, as if he had wholly 
ceased to be a freeman, held void ; 
an account was decreed, with a de- 
claration, that the plaintiff having 
been unduly prevented by the bye- 
law from working in any manner as 
freeman, and participating, is to be 
considered, though he did not work, 
or tender himself, or any one for 
him to work, as prima facie entitled 
in the most beneficial manner, 
without prejudice to the defendant's 
establishing, that at any particular 

Eeriods he could not have entitled 
imself to eartiings, or not as bene- 
ficial as claimed, in case no such 
bye-law had been made. Ibid, Vol. 
XIX. 304. 
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1. No costs to any party claiming 
under a contract not meritorious, 
even though recovered upon, not 
even to a trustee. Colman v. Sorrel^ 
Vol. I. 55, 
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2. Costs were refused, after a ver- 
dict upon an issue, directed and 
found against an illegitimate child, 
who had always borne the name and 
been received in the family. Forbes 
V. Taylor, Yo\. 1.99. 

3. Costs to trustees, but none for 
or against heir at law, defendant, 
who raised n point and failed. 
Rashleigh v. Masters , Vol. i. 205. 

4. Costs to trustees and executors 
brought into Court, though they 
made a claim and failed, if merely 
by way of submission. Ibid. 

5. Costs given; and the fund 
being in Court, ordered to remain 
till the account; the costs to come 
out of the balance, if any due to the 
party, as far as it would go. Crowe 
V. Ballard, Vol. i. 221. 

6. Costs of course out of the fund 
to agents, receivers, and trustees, 
who have accounted fairly and paid 
money into Court. Attorney-Gene' 
ral V. City of London, Vol. i. 246. 

7. Costs cannot be given to a 
college individually, nor as a cor- 
poration, unless proved so. Ibid, 

8. Costs given out of respective 
estates. Leacrqft v. Maynard, Vol. 
1. 280. 

9. Bill dismissed livith costs as to 
one defendant: those costs given 
over against the others. Weymouth 
V. Bqyer, Vol. i. 420. 

10. Rule that plaintiff in bill of 
discovery shall pay costs in all cases, 
is too general : he ought only, 
where he files a bill in the first in- 
stance, not where compelled to it 
by defendant's refusal. Ibid, 42,3. 

1 1. Costs of all parties out of the 
estate; if relations, as between at- 
torney and client. Moggride v. 
Thackwell^ Vol. i. 475. 

12. Bills of L'osts examined after 
a long period, and even after pay- 
ments made. Newman v. Payne, 
Vol. II. 203. 

i 3. After verdict on issue directed^ 
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deeds defcreed to be delivered up to 
the plaintiff; after the Master had 
settled the amount of the costs, but 
before the report, the plaintiff died : 
on demurrer to so much of the will 
by bis devisee, as prayed revivor, 
the Court inclined' to hold the rule 
not to revive for costs only, not ap- 
plicable where the party to receive 
them dies; also that the taxation 
would relate to the time when the 
amount was settled, so as to take it 
out of the rule: but the demurrer 
was over-ruled, because it did not 
appear on the bill that the decree 
had been executed by delivering up 
the deeds. Morgan v. Scudamore^ 
VoL II. 313. 

Where the party -to pay costs 
dies, and they are not taxed, no re- 
vivor for them only, because a per- 
sonal demand. Ibid. 315. 

14. If the debtor in costs at law 
dies, they die with him : if the party 
to receive them dies, his represent- 
ative may have a scire facias. Ibid. 
316. 

15. Judgment for costs at law 
can be only under the statute, where 
there isjudgment for the defendant; 
where for the plainiiff, costs are 
added to the debt or damages. Ibid. 

16. Kevivor for costs only on the 
death of the plaintiff, though before 
the report; and they were not to 
come out of a particular fund. 
Morgan v. Scudamore, Vol. iii. 195. 

17. No costs to a trustee whose 
neglect occasioned t he suit. G'CaU 
laghan v. Cooper, Vol. v. 117. 

18. A creditor being dt creed to 
reconvey on payment of what was 
due on an estate in the West Indies, 
acquired by an unconscientious use 
of legal process, was deprived of 
costs subsequent to the payment of 
money into Court. Lord Cranstoun 
V. Johnston y Vol. v. 277. 

19. Upon suit abating by mar- 
riage of a feme sole when the bill 
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was filed, defendant cannot I'evive 
for cost. Dodson v. Juda, Vol. x. 
31. 

20. Court refused to require se- 
curity for costs from plaintiff re- 
siding out of England, upon the re- 
presentation of his embarrassed cir- 
cumstances. Court only will in- 
terfere when, the plaintiff coming to 
ask a favour, it can fasten term. 
Ogilvie V. Heamcy Vol. xi. 598. 

21. Where long inquiries were 
necessary as to one share of a re- 
versionary fund, directed that each 
share should bear its own costs. 
Basevi v. Serra, Vol. xiv. 317. 

22. There is the same reason for 
requiring security for costs, where 
the party goes to reside abroad, 
after answer, as in the ordinary case. 
Weeks v. Cole, Vol. xiv. 518. 

23. Security for costs by a plain- 
tiff gone abroad refused, after an- 
swer, on affidavit of his intention to 
return ; and his family remaining in 
this country. White v. Greathead^ 
Vol. XV. 2. 

24. Distinction where costs are 
disposed of as a subject of relief. 
An appeal not open to the objection 
upon an appeal for costs only. 
Taylor v. Popham, Vol. xv. 72. 

25. The bill being dismissed, 
costs to the plaintiffs on account of 
the difficulty and novelty of the 
case refused. Wykham v. Wykham^ 
Vol. xviii. 395. 

And see Executor [A.] 40. et 
seq. — Bankrupt [K.] 53: [CC] — 
Practice [N.] — Trustee, 6. et 
seq. — Parliament,privilege of, 
3. 
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1. Counsel and agent liable to 
costs for scandal and impertinence. 
Rattray v. George, Vol. xvi. 231-. 

2. Counsel or attorney cannot be 
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called upon to reveal the advice 
given to the client. Demurrer, 
therefore, overruled as to the case, 
and allowed as to the opinion. 
Richards V, Jackson f Vol. xviii. 474. 
S. The former practice not to ac- 
cept a retainer against a client from 
the adversary without giving notice, 
and an option^ relaxed ; but not to 
be accepted if the counsel knows 
what may be prejudicial to the for- 
mer client, though refusing to re- 
tain. Lord Cholmondely v. Lord 
Clinton, Vol. xix. 274. 



COURT, FOREIGN. 

Presumption that the courts of 
foreign countries decide according 
to law; but open to evidence. 
Wright V. Simpson, Vol. xvi. 730. 
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And see Award, 8. — Forfeiture, 
5. 7. — Landlord and Tenant, 
passim, — Le A BE, passim. — M a r- 
RiAGE Settlement,. 2. — ^Re- 

NEWAL, 1. 

1. A covenant is satisfied by suf- 
fering property to go so as to pro- 
duce the same effect: thus lands 
suffered to descend are a satisfaction 
of a covenant to purchase. Wikon 
V. Piggott,Vo\. 11. 356. 

2. Covenant in marriage articles 
by the husband to pay his wife, if 
she should survive, 200Z. as a join- 
ture, and 50/. to provide herself with 
a house yearly for life: afterwards 
by will he gave her for life an estate 
and house above the value of lOOZ. 
a year, with the household goods, 
&,c. and an annuity of lOOZ. com- 
mencing and payable at different 
times from those in the articles: 
held not a performance, nor in- 
tended as a satisfaction, no such 
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intent being expressed. Richardson 
v. Elphinstone, Vol. ii. 356* 

3. Covenant to leave a sum of 
money, which is not done, but per- 
sonal, is permitted to descend, so 
that an equal or greater sum would 
go according to the covenant ; that 
is a performance. Ibid, 464. 

4. Construction of covenants the 
same in equity as at law ; but equity 
will relieve against a strict perform- 
ance upon equitable circumstances, 
and no wilful default. Eaton v. 
Lyon, Vol. iii. 692. 

5. Covenant by a father to give 
or leave by his will all his personal 
estate equally among his children, 
does not deprive him of the right of 
unlimited expense, and of any fair 
application, even by gift, if absolute 
and bondjide: but a disposition for 
the purpose of defeating the cove- 
nant cannot stand : therefore trans- 
fers of stock to one of the children 
by the father were upon the circum- 
stance of a reservation of the divi- 
dends for his life, and other evidence 
of a partial intention to elude the 
covenant, set aside. Jones v. Mar^ 
tin. Vol. V. 266. (Note). 

See Settlement. — Wbll, pas- 
sim. 

6. Under a joint covenant to raise 
a sum of money, the whole may be 
recovered from either. Clough v. 
Clough, Vol V. 717. 

7. Construction of a covenant in 
a lease, that if the lessor shall be 
minded to set out any part of the 
premises for a street or streets, or lo 
set or sell any part to build upon, he 
may resume upon certain terms. If 
he resumed, having a bonajide in- 
tention to build, tliough that cannot 
be acted upon, there is no equity 
for the tenant. 2dly, The generality 
of the latter words are not restrained 
by the former to buildings of any 
particular species t therefore a con- 
tract wiih a canal company for the 
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lands resQtned was enforced : ware- 
houses being within the meaning 
of the lease; and wharfs, at least 
as appurtenant) and wanted for the 
enjoyment of the warehouses. A 
com|)ensation was decreed for the 
land covered with water; and as to 
towing-paths and the banks of ba- 
sons, thoagh strictly subjects of 
compensation, yet, upon a re-hear- 
ihg, and after great Utigation, tlie 
Court would not reverse the decree, 
and direct another reference to the 
Master, merely on that account. 
Gough V. The Worcester and Bir^ 
ningham Canal Company y Vol. vi. 
35*. 

8. Covenant by the husband in a 
settlement, intheevent of his leaving 
his wife surviving and children, to 
convey to her a full moiety of all 
such real and personal estate as he 
should die possessed of^ held to be 
a satisfaction of her distributive 
share, on. the ground of part per- 
formance, and that she was only 
entitled to a moiety of the residue 
of the personal estate. Garthshore 
y« Chalie, VoL x. 1. 

9- Covenant to purchase and settle 
lands i^tpon the first and other sons 
in tail male, and the party purchases 
lands, taking a conveyance in fee, 
is a mixed case between perform- 
ance and satisfaction, that would 
bar a demand against assets. Ibid, 9 

10. Where a husband covenants 
to leave a sura of money to a person 
otherwise entitled by the relation be- 
tween them to a provision by law, the 
covenant is to be construed with 
reference to that, and the Court will 
not look to the slight difference be- 
tween leaving and paying, or whe- 
ther payment is to be witliin three 
or sux months. Ibid, ] 3. 

11. Under the words " granted 
and demised,"^ there is a coventmt 
for quiet enjoyment: so undei 
^ yielding and paying," for pay- 
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ment of rent. A bond generally 
for performance of covenants in a 
lease, extends to protect breaches 
of implied as well as express cove- 
nants. Iggvlden V. Mat/^ VoL ix. 
330. 

12. A covenant by marriage set- 
tlement, with trustees to pay the 
wife, in case she survived, a certain 
sum, makes . her a creditor within 
the statute 13 Eliz. c. 5. Rider v. 
Kidder, Vol. x. 360. 

] 3. Upon an agreement for a lease 
of a farm, specifying a great variety 
of covenants, adding, ''such other 
clauses as are usual in such cases,*^ 
held that a covenant not to underlet 
without licence was not to be in« 
troduced. Queerer If such a cove- 
nant would be intended, on an agree- 
ment for a lease generally, with pro- 
per and usual covenants? Vere v. 
Loveden^ VoL xii. 179. Jones v. 
Jones, Vol. xii. 186. 

Such a covenant is at an end by 
a licence once granted. Ibid. ]Q\. 

14. Upon a covenant in a mar^ 
riage settlement, to settle leasehold 
estates, as far as the law would al- 
low, in the same wa}' as certain real 
estates, wliich were limited to the 
first and other sons in tail male, 
with remainders over, held that it 
should be executed by giving an 
absolute interest to the first tenant 
in tail in possession, attaining the 
age of twenty-one. Cou7itess of 
lAncoln v. I>iJce of Newcastle, Vol. 
XII. 217. 

There is no difference in the exe- 
cution of an executory trust created 
by a will, and of a covenant in mar-* 
riage articles. Ibid. 227. 

There is a distinction if the will 
makes a direct gift, and the articles 
in consideration of marriage^ con- 
taining a covenant to be executed* 
Ibid, 

15. Covenant in a lease not to let, 
set, or demise, for all or any part of 
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the term, without consent of. the 
lessor in writing, restrains an assign- 
ment without consent, upon an 
agreement for such assignment, the 
defendant insisted upon her right 
to assign without licence, and gave 
notice, that if the plaintiff would 
not take her title, she would sell 
the lease to another; and did ac- 
cordingly dispose of it, and thereby 
rendered herself incapable of per- 
forming the contract. Upon a bill 
for a specific performance, or issue 
to try what damage plaintiff had 
sustained, or a reference to the 
Master, the Court directed a re- 
ference: the^reliefto consist purely 
of pecuniary compensation. Green- 
tmay v. AdamSy Vol. xii. 395. 

16. Where covenants are broken, 
and there is no fraud, and the party 
is capable of giving compensation, 
it is the province of a court of 
equity to interfere. Davis v. Westy 
Vol. XII. 475. 

17. As to the effect of a covenant 
to forbear suit, Quare. Street v. 
Migbj/f Vol. VI. 821. 

18. Covenant upon a conveyance 
in fee with the grantees, lessees of 
water-works, not to sell or dispose 
of water from a well, to the injury 
of the proprietors of the said water- 
works, their heirs, executors, -ad- 
ministrators, and assigns. Whether 
the covenant runs with the land, so 
as to bind, and be enforced by as- 
signees, whether it is contrary to the 
policy of the law; and as to the 
effect of a renewal of a lease? Stujere. 
The parties left to Jaw, and a de- 
murrer allowed, from the inconve- 
nience of enforcing such a cove- 
nant by injunction. Collins v. 
Plumb f vol. XVI. 454. 

19. Covenant to leave a portion 
of the personal estate as upon an 
intestacy, does not prevent the co- 
venanter's expending the whole; 
nor admit his reserving part for his 
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own benefit, nor consequently in- 
vesting it in land. Cochran v. Gfra- 
ham^ Vol. xix. 66. 

20. Father, tinder covenant for an 
equal division at his death of all 
the property he should die seised 
or possessed of, between his two 
daughters or their families, though 
he retains the power of free dispo- 
sition by act in his life, cannot de- 
feat the covenant by a disposition in 
effect testamentary ; as by reserving 
to himself an interest for life. For- 
tescue V. Hennak, Vol. xix. 67. 

21. Injunction against an eject- 
ment for breach of covenant to in- 
sure against fire refused. Reynolds 
V. Pitt, Vol. XIX. 134. 

22« Relief against forfeiture by 
breach of covenant with reference 
to non-payment of money at the 
specified time on the erroneous no- 
tion, that by payment of interest the 
party is reinstated. Ibid. 140- 

The ground in Stack v. Leonard 
(9 Mod. 91.) for relief against breach 
of covenant to repair, if not such as 
to make repair before the end of the 
term impracticable, disapproved. 
Ibid. 141. 
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And see Debtor and creditor. 
— Election, 35. — Fraud, 17. 
32. — Laches, 2. — Power, 81. — 
Practice, [H.] 9. 

1. Creditor prevented by the act 
of the Court from obtaining judg- 
ment, put in the same situation as if 
he had it. Pidteney v. Warren^ Vol. 
VI. 93. 

2. The property of an American 
loyalist having been confiscated 
during the American war, subject 
to the claims of such of his cre- 
ditors, as were friendly to American 
independence, to be made within a 
limited time, and in fact according 
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to the evidence farther restrained 
to the inhabitants of the particular 
state^ a bill to have bonds delivered 
up, or to compel the Creditor to re- 
sort in the first instance to the fund 
arising from the confiscation^ was 
dismissed ; on the ground, that it 
did not appear that the creditor had 
the clear means of making his de- 
mand effectual against that fund : 
the Lord Chancellor also expressing 
an opinion in favour of the right to 
sue personally even in that case, 
against the authority of fVrtgkt v. 
Nutt (3 Bro. C. C. 326. 1 Hen. 
Black. 136.) Wright v. Simpson^ 
Vol. VI. 714. 

3. Where the Court supplies the 
want of surrender, it will also direct 
an account ; the customary heir be- 
ing but a mere trustee from the be- 
ginning; and as creditors might 
not know until the account was 
taken that it might be necessary to 
make any claim to such estates, 
laches will not be imputed to them 
as to a specific devisee. Kidney v. 
Cousmc^er, Vol. xiii. 158. 



CROSS BILLS. 
And see Practice. — Spbcific 

PERFOUMANCE, [A.] 30. 

Cross bill, being for a mere legal 
title dismissed with costs, though the 
original bill dismissed. CalverUy v. 
fVilliamSt Vol. i. 213. 
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common consent (the parish not 
having any representative meeting 
as a body), was not to be avoided 
by the circumstance of persons not 
attending to vote, nor inquiring nor 
objecting in a case where the rule 
laid down in the Exchequer is 
doubtful. Attorney General v. JR?r- 
ster^ Vol. X. 335. 

2. Various meanings of the term 
" inhabitant,^ construction always 
to be made with reference to the na- 
ture of the subject. Ibid. 339. 
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K The nomination of the curate 
of C. having been declared by de- 
cree to be in parishioners and in- 
habitants paying the rates and as- 
sessments to church and poor, held 
that assessment gave the right, al- 
though it had not been paid, and an 
election, which had proceeded upon.. 



CY PRES. 

See Charity, passim. 
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And see Assets, passim. — Devise, 
passim. — Exoneration, 8. 

1. A provision by will for. pay- 
ment of interest of debts held not 
to extend to a debt by simple con- 
tract. Tait V. Lord Nortkanckj Vol. 
IV. 816. 

2. The personal estate is the na- 
tural fund for the debts, and can 
only be exempted by the intention 
to exempt it expressed in the will: 
a charge upon a real estate, how- 
ever anxious, is not of itself suf- 
ficient. Ibid. H^l6. 

3. Residuary disposition of all 
the testator^s real and personal 
estate in Jamaica, in trust to be 
remitted to England, was held spe- 
cific, and not to include a debt, 
originally upon bond and judgment 
in Jamaica, and afterwards farther 
secured by bond and judgment in 
England, under which it was re- 
ceived, and being considered un- 
disposed of was applied in the first 
instance to the debts, &c. Nisbett 
s.Mun'oyy Vol. v. 149* 

4. As to the difference between 
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debts and legacies in an implied 
charge on real estate by will, Qtuere. 
Keeling v. Br&wn^ Vol. v. 362. 

5. The general personal estate 
not specifically bequeathed applied 
first in payment of all the costs, ex- 
cept of inquiries as to a guardian 
and maintenance for a specific le- 
gatee, and then to the general le- 
gacies. Barton v. Cooke^ Vol. v. 
362. 

6. Bequest of a debt, as it stood 
on a certain day, good. GaskeU v. 
Harman^ Vol. vi. 170. 

7. Where it appears by the an- 
swer, that the real estate must be 
responsible, as, that there is no per- 
sonal estate, to be first applied to 
debts, a receiver will be granted in 
the first instance. Jones v. Pugh^ 
Vol. VIII. 71. 

8. Real estate under a charge by 
a wilt duly attested liable to debts 
afterwards contracted, and legacies 
by an unattested instrument. Shed- 
don V. Goodrich^ Vol. viii. 495. 

9. If a substantive and inde- 
pendent intention to convert the 
real estate at all events into per- 
sonal, can be found, that will make 
the real estate liable to debts, but not 
where there is only a specific pur- 

f)ose, if such purpose should fail by 
apse, the heir would take. Gibbs 
r. Ougeir, Vol. xii. 413. 

If the Court sees at any period 
that creditors by simple contract 
will be deprived by specialty credi- 
tors going against their fund, it will, 
without being called upon of itseU', 
direct the assets to be marshalled. 
Ibid.4i6» 

10. Debt discharged by a bill 
taken as a discharge and satisfac- 
tion : otherwise not until payment. 
Ea parte Hodgkinson, Vol. xix. 29 1 . 

11. Death of the debtor in prison 
by commitment of a court of equity 
for breach of an order of payment 
under an award, does not extinguish 
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the debt, as on a writ oi capias: the 
former not, as the latter, excluding 
other remedies; and the statute 
James 1. preventing satisfaction. 
Mildred v. Bobinson^yoh xix. 585. 



DEBTOR AND CREDITOR. 

1. Two terms in prison without 
being charged in execution is en- 
titled to his discharge. JEx parte 
Cundallj Vol. vi. 446. 

And see Debts, supr, 11. — Cre- 
DiTOE, passim. 

2. The general principle, on which 
a debtor to the estate cannot be made 
a defendant to a bill by a creditor or 
residuary legatee against the exe- 
cutor, unless collusion, insolvency, 
or some special case, applies equally 
to the case of a creditor over-paid by 
the executor. In a case of that sort 
upon the circumstances of suspicion^ 
particularly attending to the cha* 
racter of the creditor, as attorney 
and confidential agent to the testa* 
trix, an issue was directed, jtlsager 
V. B&wlei/f Vol. VI. 748. 

3. Where the executor could not 
afford to act, and the heir refused 
to decide, Court allowed creditors 
to act against parties responsible to 
the testator's estate. Bwroughs v. 
Elton^ Vol. XT. 29. 

4. But where such creditor was 
a creditor by judgment, 17 years 
old, and no proceedings had been 
taken at law to revive it, qtuere^ if 
such creditor could have a decree. 
Semble, the Court would retain the 
bill to give him an opportunity of 
trying an issue, whether the debt is 
yet due, or of substantiating it by 
a proceeding at law if necessary. 
Ibid. 36. 

5. The practice is for judgment 
creditors to go before the Master 
with the record of the judgment, and 
swearing that the debt is due«r Ibidm 
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6. Where the creditor seeks to 
establish by his suit an af^reement 
for the carrying on a colliery, he 
must take the concern with all its 
engagements, and the Court will not 
require security to be given for the 
result of the account. Ibid, 39. 
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And see Practice, [H.] 
1. Motion to open the enrolment 
of a decree, and to stay proceedings 
under it, to give an opportunity of 
appeal, refused ; the decree being 
made upon the merits, as at law a 
judgment by default is vacated upon 
motion, not a judgment on the 
merits. Charmcm v. Charmarij Vol. 

XVT. 1 15. 

2. Right of creditor by decree or 
judgment to come in under a .s:e- 
neral decree without reviving. Mil- 
dred V, Robinson^ Vol. xix. 585. 

3. Decree, though equal to a 
judgment as to personal estate, does 
not affect laud. Ibid, 585. 
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A.] Execution, proof. 

Construction and effect. 
Set aside, production of. 



B. 

[C. 



[A.] Execution, proof. 

1. Sealing and delivery essential 
to a deed ; which if delivered may 
be a good deed, whether signed or 
tiot. If to be executed under a power 
with signature and sealing, both are 
tiecessary. Wright v. IVakeford, 
Vol. XVII. 459. 

2. Cross examination as to the 
execution of deeds. Order in the 
alternative, either that the examiner, 
with whom they were, should cross 
examine, or that they should be de- 
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livered to the examiner for the other 
party for that purpose. Turner v. 
Burleigh, Vol. xvii. 354. 

3. Witness to a deed must state 
what actually passed, and not prove 
the execution by a general phrase, 
although in the case the objection 
was not allowed to prevail, the exe- 
cution itself not being put in issue. 
Burrows v. Locke, Vol. x. 470. 

In general a witness cannot con- 
tradict his attestation, but under cir- 
cumstances other evidence is ad- 
missible. Ibid. 

4. Whether the rule, that a deed 
thirty years old proves itself, applies 
to a will, Qutere. M^Kenire v. 
Fraser, Vol. ix. 5. 

5. Though a formal mistake in a 
deed may be rectified by articles, of 
which it purports to be an execution, 
essential additions cannot be made 
to a conveyance from articles, of 
which it does not purport to be an 
execution ; nor can the transaction 
be rescinded by the Court. Mosely 
V. Virgin, Vol. in. 184. 

6. Whatever is wanting to show 
the consideration, and from whom 
it moves, may be supplied by evi- 
dence dehors the deed ; where such 
evidence does not contradict the 
deed. Hartopp v. Hartopp, Vol. 
XVII. 192. 

7. Deed not to be represented as 
sealed, until the seal is put by the 
party to the wax or wafer. Whe- 
ther, having sealed, he can be heard 
to say, he had not delivered, Qiuere. 
Ex parte Hodgkinson, Vol. xix. 296. 

8. Signing, as well as sealing,- a 
common bond, for money, unneces- 
sary. Ibid. 296. 

[B.] Construction and effect. 
And see Evidence, [A.] 

I. Deed construed as from the 
moment of execution, not by sub- 
sequent events. Balfour v. JVelland, 
Vol. XVI. 156. 
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2. As to extending or reducing an 
express limitation in a deed by im- 

£Iicationy Gituere, Wykham v. Wyh^ 
zm, Vol. XVIII. 422. 

3. Instrument, though void at law, 
may be sustained in equity. Ihid. 
423. 

4. A deed not to be varied by 
parol evidence of the actual agree- 
ment. Jackson v. Cator^ Vol. v. 68&. 

5. A deed is construed more 
strictly than a will, according to 
the legal import of the words; there- 
fore in a marriage settlement, after 
life estates to the husband and wife, 
a remainder to the heir male of her 
body by him to be begotten, and to 
her heirs, and for want of such issue 
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misrepresentation of the legal agent, 
and under circumstances of extreme 
distress and ignorance of their rights, 
and the greatest inadequacy of con- 
sideration, the deeds were set aside, 
after a lapse of 12 years, but the 
account limited to the time of filing 
the bill. Pickett v. Loggan^ Vol. xiv. 
215. 

3. Where the party in whose fa- 
vour a voluntary conveyance had 
been made had been a confidential 
agent in the management of the af- 
fairs of the grantor or widow, and 
appeared to have been obtained 
under an abuse of that influence 
and confidence, decreed to be set 
aside upon the principles applicable 



to the daughters ; and if no issue of to the relation of guardian and ward. 



the marriage, to the right heirs of 
the husband, was held a contingent 
remainder in fee in such person as 
should be heir male of the wife at 
her death. Bayley v. Morris^ Vol. xv. 
788. 

6. Under a limitation by deed to 
the father for life, remainder to his 
issue male, remainder to the father 
in fee; the sons took by purchase as 
joint tenants for life only; the word 
" issue*' in a deed being a word of 
purchase. Ibid. 794. 

[C] Set aside, production of. 

And see Fraud, 27. 29> 30. — ^Juris- 
diction, 14. et seq. 

1. Bill to have deeds delivered up 
on assigning stock, alleged to have 
been obtained under undue influence 
and an account of weekly expendi- 
ture dismissed, the evidence of direct 
influence appearing to be considera- 
bly subsequent to the deeds, and 



&c. Huguenin v. Baseley, Vol. xiv. 
273. 

4. A court of equity may deprive 
third persons, though not parties to 
the fraud, of the benefits which they 
have derived from the fraud, impo- 
sition, or undue influence of others. 
Ibid. 289. 

5. Where deed is not suflBcient to 
pass the estate, but party must come 
into equit}'. Court never executes 
a voluntary agreement. Colman v. 
Sarrel, Vol. i. 54. 

6. iSo where necessary to come 
into equity to raise an interest by 
way of trust, there must at least be 
a meritorious consideration. Ibid, 

7. Upon bill by heir at law for 
discovering and delivering up, or 
depositing title deeds, against per- 
sons holding then as executors, and 
having possession of the premises 
under an agreement with a tenant 

_^ ^ , by the curtes}', plaintiflF need not 

the defendant, a married woman, state every link of his pedigree. 



having only stock, as separate pro- 
perty, upon which the Court having 
no lien, could not give execution. 
Nantes v. Corrock^ Vol. ix. 182. 

2. Where the parties executed 
deeds under the influence of gross 



Ford V. Peering^ Vol. i. 72. 

8. Prima facie deeds are property 
in the custody of tenant for life. 
They may be taken from a jointress, 
upon her jointure being confirmed. 
Ibid. 77. 
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9. Where tenant for life is sa- 
tisfied, and does not care about the 
title, but remainder man is not sa- 
tisfied, the Court will take care for 
their security. Ibid, 

10. Where the bill was framed 
without the knowledge that the deed 
existed, and the fact came out only 
by the answer, as well as that it was 
in defendant's possession, but it was 
not described, nor any made to 
produce it, as the Court should 
direct, held that the plaintiff could 
not compel production of it. Athyns 
y» Wright^ Vol. XIV. 211. 

11. When the defendant admits 
the deed to be in his possession, and 
submits to produce it, as the Court 
shall direct ; it is only a submission 
fo the discretion of the Court as to 
whether it ought to ompel pro- 
duction of it or not. Ibid. 213. 

12. Deeds not delivered out of 
Court to any devisee, unless the 
beir is before the Court Anon, Vol. i. 

13. Court will not order deeds to 
be delivered up on petition. Ex parte 
Foole, Vol. I. 160. 



DEMURRER. 

And see Parties. — Pleading, 

passim, 

]« The ground of a demurrer 
^ust be a short point, upon which 
^t is clear the bill would be dismissed 
^ith costs, at the hearing; there- 
^re upon a bill by assignees of a 
V^ankrupt for specific performance 
t:>f an agreement previous to the 
loankruptcy, to grant a lease, the 
f^ase, consisting of a combination 
xyi circumstances, the evidence might 
sustain the relief with some modifi- 
cation, upon which a demurrer was 
overruled. Brook \. Hemtt, Vol. iii. 
253. 

2. Order for defendants to be atj 
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liberty to withdraw a demurrer set 
down to be argued on payment of 
costs to be taxed. Doitmes v. The 
East India Company, Vol. vi. 586. 

3. No decree, where tlie defend- 
ant might have demurred. Baker 
V. Dacie, Vol. vi. 0S6. 

4. General demurrer lies; the 
plaintiff being entitled to discovery, 
but not to the relieF. Ibid. 686. 

5. Demurrer ore tenus. Pi/le v. 
Price, Vol. vi. 779. 

6. No ffeneral rule, whether a 
demurrer tor waut of parties must 
state the parties. Ibid. 781. 

7. Bill by creditors by judgment, 
who had sued out elegits, for a 
discovery of freehold estates, charg- 
ing, that the defendant upon his 
election as member of parliament; 
previously to the judgments, gave 
in his qualification; and if the 
estates composing it were conveyed 
away since, it was without consi- 
deration. Demurrer as to the qua- 
lification, &c. and answer to the 
rest, but not going to the charge of 
conveyance without consideration; 
the demurrer was overruled. MounU 
ford V. Taylor, Vol. vi. 788. 

8. Bill alleging fraud as to quan- 
tity and quality of goods sold, not 
discovered till they were exported 
to America ; that they were sold 
in consequence at a loss; and the 
plaintiff being threatened with an 
action, paid the original price ac- 
cording to the contract, under a 
protest, that he would seek relief 
in equity;, and praying an account 
and payment in respect of the loss, 
and a commissicm to America. De- 
murrer allowed. Kemp v. Prior, 
Vol. vii. 2'i7^ 

9. The rule, that if the plaintiff 
is not entitled to the relief, though 
entitled to discovery, a general de- 
murrer holds, does not preclude the 
defendant from demurring to the 
relief, and answering as to the dis* 
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CO very. Hodgkin v. Lofigden, Vol. 

VIII. ^. 

10. Demurrer allowed : the bill 
notallegina: with sufficient certainty, 
by whom the duties claimed by the 
City of Londoti under letters pa- 
tent, in respect of which a discovery 
was prayed in aid of an action, were 
payable. The Mai/or^ Sfc. ofLon^ 
don v. Levy, Vol. viii. 398. 

11. Though a demurrer cannot 
be good in part and bad in part, as 
to the matter demurred to, it may 
be good as to one defendant, and 
bad as to another. Ibid. 403. 

12. A bureau delivered for the 
purpose of repairs to a person who 
discovered money in a secret drawer, 
which he converted to his own use. 
This amounts to a felony ; and upon 
that ground a demurrer to a bill of 
discovery was allowed. Cartwright 
V. Green^ Vol. viii. 405. 

13. A married woman may demur 
to a discovery, that would subject 
her husband to a charge of felon v. 
Ibid. 

14. Ore tenus. Vol. viii. 408. 
And see Discovery. 



DEPOSIT. 

Apd see MoETGAGE EQUITABLE. 

Bill remitted, indorsed, merely to 
enable the person receiving it to 
raise money to meet future ad vances^ 
is, while retained, a mere deposit, 
applicable to the demands of the 
remitter, subject to the ri^ht, under 
the indorsement, of constituting a 
t^ird person creditor by negotiatinff 
it; who in case of bankruptcy will 
prove. Twogood, ex parte, Vol. 
XIX. 232. 
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See Evidence^ [F.] 



DEVISE. 

DEVASTAVIT- 

Discharge, by Habeas Corpus, from 
commitmedt under an attachment 
for breach of a writ of execution of 
a decree for payment of money on 
account of a devastavit, as executor; 
committed before, though not ascer- 
tained by the report, or decreed to 
be paid, till after, the time, fixed by 
an insolvent act; of which the party 
had taken the benefit. Wheldale v. 
Wheldale, Vol. xvi. 376. 
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And see Assets, passim; Baron 

AND FEMK, [C.] 21; LeGACY, 

Yf i\.i., passim. 

1. Testator gave a legacy to his 
son, an estate in fee to his nephew, 
then several parts of his freehold, 
and a future purchase of freehold 
to be made .with part of his perr 
sonal and all leaseholds to his veife 
for life ; then to his son and bis isjsue 
lawfully begotten or to be begotten, 
to be divided between them as he 
should think fit, if he die without 
issue, all to be sold, and the pro- 
duce to go over. No part of his 
present freehold and leasehold, or 
the estates, to be purchased, to be 
sold during the life of his wife and 
son : all the rest and residue of ef- 
fects whatever, after payment of 
debts, &c. to the wife. The son 
held to be tenant for life, and the 
devise over good; but estate not 
mentioned, not to pass by it. Hockr 
ley Vi MawJcey, Vol. i. 143. 

2. Heirs or issue, where intended 
to take distributively, must take as 
purchasers. Ibid. 149. 

3. Gift to A. and his issue to be 
divided among them as he thinks 
fit ; the issue have an interest at all 
events, and A. has no authority ,i 
but as to the apportionment, if n 
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appointment, equally. Where to 
be divided among issue^ the pro- 
portions must not De illusory. Issue 
will extend to any remote degree 
as a description of objects of the 
power of A. to distribute among 
them as he thinks fit ; but they must 
be all in existence during his life. 
Ibil 150. 

4. A particular estate may be 
considered to be given for the sake 
of limitation over: a residuary clause 
is a mark of intention, but not a 
sufficient ground to say that it was 
absolutely the intent there should 
be something to satisfy it. Ibid, 
151. 

5. Personal to be laid out in land, 
bat lent on mortgage instead, con- 
sidered as land, having been always 
oat in trustees, and the uses never 
united with the possession; and 
passed by such general words in a 
Will as would pass land. Mashley 
T. Masters, Vol. i. 201. 

6. *^ All my estates in law and 
equity^' in a will will pass personal 
to be laid out in land. Ibid. 204. 

7. Devise of personal and of rents 
and profits of real in trust to accu- 
mulate, and be laid out in land to 
be conveyed with the real to the 
youngest or only son of the trustee 
at 21: held a vested interest by 
executory devise in an only sur- 
viving son, and not to wait till the 
death of the father : but liable to 
be devested by birth of another son. 
The trustee survived his son several 

years, and received the rents and 
- {Profits till his death, but never laid 
them out in land, as directed : 
those accrued after the son made 
liis will held to be an equitable 
Interest in land, and therefore to 
pass by it. Perry v. PhilipSy Vol. i. 

12151. 

. 8. A possibility is deviseable. 

Ibid. 254. 

g. Any equitable interest is de* 

viseable. Ibid. 254. 
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10. Testator cannot by any words 
devise lands either under the statute 
or at common law, which he had 
not at the time of making the will. 
Ibid. 255. 

1 1 . In cases of contracts for land 
before but executed after making a 
will of land, the subsequent execu- 
tion is not a revocation : the legal 
interest coming in esse afterwards 
would not pass by the will at law, 
but in equity is bound by the prior 
devise of the equitable interest. 
Ibid. 255. 

12. An express immediate dis- 
position in a will not controlled by 
subsequent inference. CoUetC v. 
Lawrence J Vol. i. 269. 

13. Some effect must be given to 
every part of a will. Ibid. 269. 

14. Devise of absolute interest to 
one, with any expression that he 
shall dispose of the whole or part to 
A. not properly a devise, but a trust 
for A. which the Court will execute 
after the death of the first devisee* 
Ibid. 271. 

15. Devise to one for life or ab- 
solutely, with directions that he 
shall dispose of it to another at his 
death, operates as an immediate de- 
vise without anv such disposition. 
Ibid. 271. 

16. Devise of personal for life, 
then amongst all children of devisee 
in such shares, interests, survivor- 
ships, and times of vesting, as de- 
visee should appoint; and on de-* 
fault thereof, eaually, if but one, to 
that one payable at 21* Neverthe- 
less, the shares of any attaining 21 
in the lifetime of devisee for life to 
be vested ; but payment to be post- 
poned till her death: that clause 
vesting an interest at 21 held to re^ 
late only to the case of default of 
appointment; and one of two chil- 
dren being dead without issue after 
21, and without receiving any share, 
that circumstance will not prevent 
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ippointment of the whole fund 
le survivor. Boyle v. Bishop of 
^erboroughf Vol. i. 299. 
7- Testator after giving life in- 
fests in stock to each of his 
iughters, afterwards the principal 
long his grandchildren, in pur- 
lance of a power in articles of 
lartnership appointed his executors 
[o carry on the trade in his room, 
ith power to dissolve, or nominate 
[any other person : and gave them 
his share of the capital and all free- 
hold and leasehold in trust to carry 
on the trade as long as they should 
think fit; and after expiration of 
partnership to sell the estates, and 
with the produce, and profits of the 
trade, and all the rest of his estate, 
form a fuiid to accumulate twelve 
years; then among the grandchil- 
dren living: by codicil he substi- 
tuted his partner, who was his son- 
in-law, in the room of one executor 
removed; and desired, that if his 
executors should continue trade, and 
his grandsons T. and J. should at- 
tain 21, his executors would nomi- 
nate each a partner for a quarter, 
when executors should think fit, 
with legacies at the same time, to 
sink into the estate, if they should 
decline the partnership, or die be- 
fore 21 ; executors to advance any 
farther sum they might want to 
carry on trade ; the rest of his pro- 
perty among all the grandchildren 
except T. and J. : by another codi- 
cil he left it entirely in discretion of 
the executors to appoint J. or not; 
if they should not think proper, his 
legacy to be void : T. and J . both 
entitled to be partners and to their 
legacies at 21, one executor, their 
father, being for admitting them, 
the other two against it : but if all 
had without fraud united in declar- 
ing J. unfit, they might have ex- 
cluded him ; in which case be could 
have taken nothing under this de- 
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vise. Wdinwright v. Waiermanf Vol. 

I. 311. 

18. Testator devised his estate 
upon trust, that his mansion-house, 
park, garden, &c. pictures, plate, 
furniture, &c. (to go as heir-looms) 
should by the trustee be kept in 
hand, and in good order and repair, 
till all incumbrances paid; upon 
farther trust to permit testator^s 
daughter to have, hold, occupy, 
use, and enjoy his said mansiou- 
house, park, garden, 8cc. pictures, 
plate, furniture, &c. for life ; upon 
farther trust to lay out from rents 
and profits all he should think ne- 
cessary to keep the mansion-house, 
&,c. in repair, then to pay the 
daughter an annuity of 6001. for life 
(for whom he also charged the 
estate with 10,0002.), and to apply 
the surplus in discharging the in- 
cumbrances, from which he excepted 
the mapsion-house, &c. ; he gave 
the trustee 200L a year above all 
charges; and after charges paid 
limited the estate over; the daugh- 
ter occupied the house till bee 
death ; afterwards the trustee lived 
in it: the daughter held to have 
had an equitable life estate in the 
house, 8cc. as excepted from the 
general devise to the trustee; who 
therefore upon account was not al- 
lowed for rates and taxes paid, and 
expense of the garden defrayed by 
him during her life; but allowed 
for them afterwards, because under 
this will necessary for him to oc- 
cupy either himself or by a servant: 
allowed for necessary expense of 
procuring a thing to be done, which 
turned out to be reasonable, though 
he might have come to the. Court 
to see whether it was proper : not 
allpwfd for costs of a. suit against 
the daughter voluntarily paid, by 
him, even though she was entitled. 
to them from the estate ; nor for a 
park-keeper upon the trust estate, 
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kcanse used as his own servant. 
Fountaine v; PeUety Vol. i. 337. 

19. Testator's mistake not recti- 
fied, because nothing to show what 
would have been the intention, if 
no mistake. Smith v. Maitlandy Vol. 
1. 362. 

20. Legacy out of a fund in the 
East Indies given over in case of 
death of legatee before he might 
have received it, vested from death 
of testator. Hutchin v. Mannington, 
Vol. I. 366. 

21. Estate devised on trust to be 
sold with all possible diligence, or 
in reasonable time, considered as 
sold from testa tor^s death. Ibid, 
367. 

22. Devise properly attested of 
land upon several trusts, remainder 
to such trusts as testator should by 
any deed appoint: whether land, 
vould pass by the deed of appoint- 
ment sent to law, upon a case slating 
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29. Lands purchased after a ge- 
neral devise pass under it, repub- 
lication being implied from a codicil 
concerning personality referring to 
the will, directed to be taken as part 
of it, and attested by three witnesses-. = 
Barnes v. Crowe^ Vol. i. 486. 

30. Bond to pay an annuity till 
a legacy recited to have been be- 
queathed by the last will of obligor 
to obligee should be paid: by a 
previous will he had given a legacy? 
but that was revoked by a subse- . 
quent will ; and a less legacy given 
payable six months after testator'* 
death, ** over and above the aij- 
nuity, which I have secured to him 
for his life:'* the annuity and bond 
were assigned by the obligee " a» 
some provision for his mother, to 
be received by her during the life 
of the obligor as fully and bene- 
ficially as it could have been by the 
obligee:" the bond and assignment 

the devise to be to uses. Haberg^lwere put into the possession of the 



ham V. Vincent y Vol. i. 410. 

23. Land devised in trust to pay 
debts and legacies, charged with all 
that the Ecclesiastical court would 
establish. Ibid.4i\\, 

24. Devise of lands to be sold ; 
money produced by sale charged 
with simple contract debts on the 
intention, though doubtful. Kidney 
V. CoussmakeTy Vol. i. 436. 

25. *^ After paying debts,"amounts 
to a charge for debts; for which 
very little is sufficient, the Court 
leaning that way. Ibid, 440. 

26. But the leaning to charge land 
with simple contract debts must be 
warranted by the intention. Ibid, 
443^ 

27. .Where testator combines real 
with personal generally, the real is 
subject to all the burthens of the 
personal. Ibid. 

28. Intent may be argued from, 
though the words by which it ap- 
pears were unnecessary. Ibid. 



testator ; and continued so till bis 
death : the legatee is entitled to the 
legacy with interest,, if not paid at 
the time ; and also to the annuity 
for his life in trust for his mother. 
Crosbie v. Murray y Vol. i. 555. 

31, Devise may be by implica* 
tion, if upon a clear presumption. 
Ibid. 561. 

32. Devise of lands to be sold ihi 
aid of personal, " and after death of 
my wife the estates not sold and the 
personal not applied to.be subject 
as after mentioned; the rents and 
produce to be carried on in accu-. 
mulation of S per cents, as aforesaid 
during her life, and also for. five 
years after her cleatli, and to be laid, 
out in land; then if my son M. 
shall be living, and any lawful issue 
of his body, and if my son G. shall 
be living, and any lawful issue of 
his body, to them for life as tenants 
in common, then to their issue in 
moieties ; if only issue of one, to 

K 
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that issue ; if but one, to that one ; 
with power of settlement ; ** my wife 
to receive such provision as afore- 
said neat and clear, and the residue 
only to be subject to the devise 
over to take place after her death ; 
and if both my said sons shall be 
dead without issue/^ then to his 
daughter for life; after her death 
to her son, his heirs, &c. and if she 
should have any other issue, to 
them, their heirs, &c. on failure of 
issue of his sons and grandson : the 
devise over is attached to the single 
event of both sous being dead with- 
out issue at the death of the wife, 
or five years after at most; and one 
son being alive at that time, though 
without issue, it never took effect : 
but the son is not entitled to the 
estate absolutely on account of the 
contingent interest in his issue* 
Graven v. Bainbriggef Vol. i. 562. 

S3. Devise of lands, tenements, 
and hereditaments, subject to a 
term of eleven years in trust to re- 
ceive the rents, issues, and profits 
of the premises, that from time to 
time should accrue and become due, 
and dispose, 8cc. : an advowson in 
gross passes ; and a sale of the next 
presentation within the term by di- 
rection and for the benefit of, the 
cestui/ que trust was established. Earl 
of Albemarle v. Rogers, Vol. ii. 477. 

34. Bequest to the use and be- 
hoof of A. and in case of her de- 
cease, to the use and behoof of her 
children, share and share alike : held 
a life interest only in A. the capital 
to her children after her decease. 
Lord Douglas v. Chaimer, Vol. ii. 
501. 

35, Testator devised all the re- 
sidue of his estates; as well copy- 
hold as freehold, ** (the copyhold 
part thereof having been previously 
surrendered to the use of my wiliy 
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for his eldest son and heir was an 
annuity of 300?. for life; remainder 
to his wife and children : the testa- 
tor having never surrendered his 
copyhold, it was held a mistaken 
description, the copyhold being 
clearly intended to pass ; and the 
annuity being much more valuable, 
the heir was decreed to elect ; and 
was not bound by receiving half a 
year's payment of the annuity, while 
abroaa. Rumbold v. Rumbold, Vol* 
III. 65. 

36. Testator devised his real 
estate to the eldest of his three 
natural daughters and her husband 
for their joint lives and that of the 
survivor: remainder to her sons 
successivel}^ in tail made; remainder 
to the second and her husband and 
issue male in the same manner ; re- 
mainder to the youngest, or such 
person as she should first marry, (if 
under twenty one, with consent of 
trustees, for their joint lives and 
that of the survivor, with similar 
remainders: he also gave a rent- 
charge limited in the same manner 
to the second, her husband, and 
issue male ; and gave a similar rent- 
charge to the youngest, (under and 
with the restriction above-mention- 
ed), or for her life ; and when she 
shall marry as aforesaid, upon the 
same trusts; and having given the 
second 10,000/. on her marriage, he 
gave the youngest a legacy of 
10,000/. payable, 5,000/. upon her 
marriage (with such consent as 
aforesaid), and 5,000/. two years 
after. Upon her marriage without 
consent, the condition being esta- 
blished, the husband does not affect 
her estate for life in the rent-charge. 
Stackpole v. Beaumont^ Vol. iii. 89- 

37. Devise of all freehold and 
copyhold lands " (the copyhold pari 
whereof I have surrendered to the 



upon several trusts in favour of his use of my will)" subject to debts 



wife and children : the only trust 



some were surrendered; others not 



^6 latter did not pass. Wilson t. 
Jfow^, Vol. HI.. 191. 

3S^ R^l aad personal estate de^ 
vised to the executor in trust to pay 
debts and legacies; the rest and 
residue to himself: the only purpose 
of devisifig the real appearing to be 
ki enaure payment of the debts^ 
wittuiat any intention to di^nherit 
the beir, it was held only a charge ; 
and that the heir was entitled to the 
sarplus of the real estate. Halliday 
V. Hudson^ Vol. in. 210. 

39- Devise to A. and his wife for 
life, and after the death of the sur^ 
yivor upon trust to sell and apply 
the produce to and amongst the 
issue of A. by his said wife and 
their representatives equally: the 
fond belongs to the chilli en sur- 
viyiag the testator; but the issue of 
a danghter who died in the lifetime 
t)f A. are entitled as representatives 
against the claim of their father as 
administrator. Horsepool v. Watson, 
Vol. in. 383. 

40. Real estate devised to be soid 
and the. produce disposed of with 
the personal, with a power to direct 
ihe fond to be laid out in land : no 
toph direction having been given, 
it was beld personal property. Mts^ 
berly v. Strode, Vol. in. 450. 

41 . Devise to A. and ber heirs ; 
bnt if she dies under 21 and un- 
juarriedy to B. and her heirs : A. dies 
in the life of the testator, under 9,1, 
4md without issue, but having been 
married : the heir is entitled. Chit^ 
iff V. Chiity^ Vol. in. M5. 

42. Testator devised real estate 
to Aa in tail male, remainder over ; 
and gave a sum of money in trust 
40 be laid out in land, to be »sttled 
to the seme uses ; by codicil he de* 
Tised the same real estate to fi. and 
Jdslieirs) and gave every thing he 
had given to A. in as ample a man- 
Yier to B. : B. held tenatit in iee of 
iheueail estate, and entitled to. have 
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the money paid to him. Yom^e v. 
Combe, Vol. iv. 101. 

43. Devise of real estates of the 
annual value of near 5,0002. and 
other estates directed to be pur- 
chased with the residue of the per.- 
sonal estate, amounting to above 
QOOflOOl. to trustees and their heirs, 
&c. upon trust during the lives of 
the testator's sons, A. B. and C. and 
of his grandson D. and of such 
other sons as A. now has or may 
have, and of such issue as D. may 
have, and of such issue as any other 
sons of A. may have, and of such 
sons as B. and C. may have, and of 
such issue as such sons may have 
as shall be living at his decease or 
bom in due time afterwards, and 
during the life of the survivor, to 
receive the rents and profits, and 
from time to time invest the same, 
and the produce of timber, 8cc. in 
other ptu*chases of real estates ; and, 
after the death of the survivor oi 
the said several persons, that the said 
estates shall be divided into three lots, 
and that one lot shall be conveyed to 
the eldest male lineal descendant 
then living of A* in tail male; re- 
mainder to the second, &c and all 
and every other male lineal de- 
scendant or descendants then living, 
who shall be incapable of taking as 
heir in tail male of any of the per- 
sons, to . whom a prior estate is 
limited, of A. successively in tail 
male; remainder in equal moieties 
to the eldest and every other male 
lineal descendant or descendants 
then living of B. and C. as tenants 
in common in tail male in the same 
manner, with cross remainders ; or 
if but one such male lineal de- 
scendant, to him in tail male; re- 
mainder to the trustees, their heirs, 
&c. The other two lots were di- 
rected to be conveyed to the male 
descendants of B.andC. respeetivety 
in the same manner,^ and;with simu- 
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lar limitalions to the male descend- 
ants of their brothers, and to the 
trustees in fee ; and it was directed, 
tliat the trustees should stand seised 
upon the fiiilure of male lineal de- 
scendants of A., B., and C- as afore- 
said, upon trust to sell and pay the 
produce to his majesty, his heirs and 
successors, to the use of the sinking 
fund ; the accumulation, till the pur- 
chases or sales can take place, to go 
to the same purpose; with a direc- 
tion, that all the persons becoming 
entitled shall use the surname of the 
testator only. The tiiists of the will 
were established. T/iellusony.fVood^ 
ford, Vol. IV. 227. 

44. The intention of the testator 
if clear and consistent with the rules 
of law, is to govern, without regard 
to the grammatical construction, or 
whether it deserves favour or not. 
Ibid.ZU. 

45. General devise of all manors, 
messuages, lands, tenements, and 
hereditaments, in the county of 
York, or elsewhere, with long li- 
mitations in strict settlement; and a 
residuary disposition of the personal 
estate also by very general words. 
The Lord Chancellor was clearly of 
opinion, that two leasehold houses 
passed with the personal estate, and 
not under the devise of the land; 
but granted a case. Thompson v. 
LiWtxiley^ Vol. v. 476. 

46. General residuary clause in a 
will passes what is not well disposed 
of. Brawn v. Higgs, Vol. v. 501. 

47« Testator gave, devised, and be- 
queathed, all his messuages, lands, 
tenements, and hereditaments, what- 
soever and wheresoever, and all his 
monies in the funds, to trustees^ their 
heirs, executors, administrators, and 
assigns, according to the several and 
respective estates and interests there- 
in ; and declared the trust of the 
rents, issues and profits, dividends, 
iHteiest, and proceeds, subject to 
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ground rents, and other out-goings, 
in respect to his said messuages, 
lands, &c. : the leasehold estates 
pass with the freehold upon the 
subsequent words. Hartley v. HurlCy 
Vol. V. 540. 

48. Under a general residuary 
disposition by will to a natural son, 
his heirs, executors, administrators, 
and assigns, for ever, to and for his 
and their own proper use and be- 
hoof, a trust estate does not pass. 
Ex parte BretteU,Vo\. vi. 577- 

49. Devise of all freehold lands 
would include lease for lives ; though 
the limitations are inapplicable. 
Watkins v. Lea, Vol. vi. 642. 

50. Devise upon several limita- 
tions for life, and in strict settle- 
ment; with a direction, that incum- 
brances* shall remain charged upon 
the estates respectively, until dis- 
charged by the several tenants for 
life, to whom they are respectively 
limited. All the rents and profits 
during the estates for life are to be 
applied to the incumbrances, prin- 
cipal as well as interest. Milnes v. 
Slater, Vol. viii. 295. 

51. Every devise of real jest ate, 
whether in general terms or . ot, is 
in nature of a specific devise : other- 
wise, as to personal estate. Ibid. 
Vol. VIII, 305. . 

52. Although under the general 
word "estate," real estate will pass, 
yet it may be restrained by the 
whole context of the will, if it ap- 
pear not to have been the intuition 
of the testator. Woollam v. Ketir 
worthy^ Vol. ix. 137. 

5S. Devise to A.and theheirs of his 
body of freehold and leasehold, with 
the same limitation over if he has no 
such heirs, an estate tail on the free- 
hold, and an absolute interest in the 
leasehold. Crooke v. De Vandes, 
Vol. IX. 197- ' 

54. A simple bequest of a legacy 
or residue to A. a(id B. witlK)at 
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more is a joint tenancy, and the pre- 
vious disposition of the interest, 
"with words of severance, cannot con- 
trol the plain legal meaning of the 
terms used. Ibid. 204. 

55. A bequest to two persons or 
their children, held to give the chil- 
dren an interest by way of substitu- 
tion only, not concurrently. Ibid. 

56. Construction of a residuary 
disposition, to mean the general 
residue not a special one, where the 
events and natural sense of the 
words warranted. Ibid. 

57. Devise to testator's wife for life, 
and after ** unto and amongst all and 
every our children, in such manner 
and in such proportions as my said 
wife shall either in her life-time or 
by her last will appoint," and em- 
powered her to sell the estates and 
receive the interest for her life, and 
after her decease testator directed 
both principal and interest to be 
paid and applied *^ to and among 
our children, in such proportions 
as aforesaid ;*" the event was, that 
all the children died in the life- 
time of their mother, who died 
without making any appointment, 
held that the children took several 
estates of inheritance as tenants in 
common. Casterton v. Stdke7land, 
Vol. IX. 445. 

. 58. Devise to son, whom he also 
made executor, of all the real, not 
specifically disposed of, subject to 
debts generally and legacies to 
daughters, and also all his personal. 
The son devised part of the real to 
his sister for life, remainder to her 
children in fee. By a deed three 
months after, reciting that he was 
liable to her legacy by having taken 
upon him the execution of the will, 
and a former agreement to charge 
that legacy upon a particular part 
of his estate, he mortgaged the 
estate so devised for that legacy, 
and covenanted in the deed to pay 
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it; three months after, by a codicil 
expressing doubts of his personal 
being deficient, he created a trust of 
some real estates for all his debts of 
what nature and kind soever con- 
sisting at the time of his death, also 
legacies and funeral expenses, held 
that the legacy did not become a 
personal debt of the son, and there- 
fore the mortgaged estate remained 
charged, and was not exonerated by 
the assets. Hamilton v. IVorley, Vol. 
11.61. 

59- The equity to have real estate 
exonerated by personal subsists only 
between the heir or devisee, and the 
residuary legatee, not against spe- 
cific or general legatees, much less 
creditors. J bid, 65. 

60. Testator directed money to be 
laid out in lands, &c. on very long 
terms, with limitations applicable to 
real estate, the money not having 
been so laid out, the crown, on 
failure of heirs, has no equity against 
next of kin to have it laid out on 
land, in order to claim escheat; the 
devisees becoiuiiig absolutely en- 
titled have the option given by the 
will, and a deed of appointment by 
one Si Jeme covat, held a sufficient 
indication of intention, that it should 
continue personal against the heir 
claiming it as ineffectually disposed 
of for want of her examination. 
Walker v. Denne, Vol. ii. 170. 

61. Trustee not having the legal 
estate, cannot hold against the 
crown claiming by esclieat. Ibid. 
170. 

62. Testatrix, mortgagee of an 
estate of which her brother was te- 
nant for life, and having his bond 
for some arrears of interest, be- 
queathed to him " the arrears of 
iny mortgage upon his estate, aiid a 
bond from him in my possession," 
the principal mortgage money did 
not pass. Hamilton v. Lloyd^ VoL 
II. 416. 



134 DEVISE. 

63. Devise^ subject to a term of 
1000 years to A. in strict settlement, 
renfiainder to B. in strict settlement, 
lend after other limitations in tail, 
remainder upon trust to be sold ; the 
trust of the term was to raise 4000^. 
to be applied first to debts, legacies, 
&c. the rents, profits, &c. arising, or 
received from the real and personal 
to be applied to debts and legacies, 
and afterwards to be an aggregate 
fund and attend the inheritance; 
the interest of the 4000/. to be paid 
<yQt of the rents, &c. of the estates 
in the term : rents and profits to ao- 
eutriulate till one of the devisees 
sihould attain 2), then to be paid to 
liim. By codicil, testator reciting 
the trust to sell, bequeathed part of 
the prdduce, and gave all the resi- 
due, and all the residue of his per- 
sonal not disposed of by his will to 
his legatees ; the residue of the mo- 
ney raised under the term, and of 
the personal, is to attend the inlierit- 
ance, and the interest is payable to 
the tenant for Hfe, the principal to 
the first tenant in tail. Sheldon v. 
Baimesj Vol. li. 444. 

Land devised to be sold and the 
produce applied as after mentioned, 
and no disposition is made, heir 
shall take. Ibid, 447. 

64* Testator created a term for 
debts and legacies, and gave 1000/. 
to his niece, to be paid immediately 
after his decease it she should then 
be married, if not, the interest of 
fttich legacy to be paid her for life, to 
be calculated and paid to the day of 
her death or marriage ; if she should 
die unmarried, the legacy to lapse 
for the benefit of the estate : and by 
codicil he gave her 200/. in addi^ 
tion ; held that the additional legacy 
J[» to be raised out of the same funds 
dnd subject to the same conditions ; 
and the legatee having married after 
testator's death is etititled. Cwwder 
V. Cl(/wes,Yol II. 449. 
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, 65. Devise of a trust estate by 
general words, but an intention ap- 
pearing on the will inconsistent with 
that disposition, held not to pass. 
Ex parte Morgan^ Vol. x. 101. 

66. Where testator being seised 
in fee of estates, subject to his wife*s 
jointure, by his will executed to 
pass land, gave an annuity to his 
wife for life, and several sums to his 
children, and appointed three per- 
sons, " as trustees of inheritance for 
the execution hereof;** quare, if the 
real estate passed to the trustees ? 
IVent v. Hanningy Vol. x. 495. 

67- Devise of general t^rms, of 

all my copyhold lands held. suf^ 
ficient to puss all the copyhold 
estates surrendered or not." Blunt 
V. Clitheraw, Vol. x. 589. 

68. Republication of a will con^- 
taining a general devise, after an 
estate contracted fon> will pass it, 
and must be paid for out of the per- 
sonal estate, provided a good title 
can be made. Broome v< Monck, 
Vol. X. 605. 

So by a general devise or repub- 
lication an equitable title passes. 
Ibid. 61 L 

69« A devise of land of inheritance 
in whatever form given is a specific 
devise, for devisor can only devise 
what he has, and he must have it at 
the date of the will, and continue to 
have it until his death. Ibid. 

Quare, upon a bequest of money 
to be laid out in land in a par- 
ticular parish, if laud cannot be 
procured there, if it can be laid out 
elsewhere. Ibid. 6 10. 

70. By pointing out a particular 
estate, a mode only is directed for 
executing the pHmary intention for 
a purchase. Ibid. 618, 

71. Where a man has agreed to 
lay out money in land generally, and 
devises his real estate before such 
purchase is completed, the purchase 
money will pass to the devisee. /*. 
613. 
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By siich contract for purchase^ if 
the vendor has a good title, the real 
estate becomes in equity the estate 
of the purchaser^ and will pass by 
his will or descend, and either the 
devisee or heir may call for an ap- 
plication of the personal estate to 
the payment of the money. Ibid. 
614. 

7S« Upon a bill filed for perform- 
ance of a contract for the purchase 
of lands^ sold at an auction, and 
also for an estate offered at a valua- 
tion, a . decree was made upon the 
answer, admitting the contract, on 
condition of payment of the pur* 
chase money by a certain day, or 
the will to be dismissed. The money 
was paid on the day, held that such 
lands did not pass by a previous de- 
vise there being no binding con- 
tract, or option declared until the 
payment made. Gaskartk v. Lord 
Lcnviher^ Vol. xii. 107. 

73. Devise of real and personal 
estate to testator's son, his heirs, &c. 
when be shall attain 21 or marry 
before that age with consent, and in 
case of his marriage without such 
consent the real estate to be con- 
veyed in strict settlement to him 
and his children, with limiiations 
over of the personalty to daughters, 
held that the son having married 
without consent, under the age of 
21, became absolutely entitled to 
the personal estate^ Austens. Halsey, 
Vol. XIII. 125. 

74« Devise of estates in general 
words for payment of debts will in- 
clude copyhold estates, though not 
expressly mentioned, and the want 
of a surrender will be supplied. 
Kidney y. Comsmaker^ Vol. xii. 156. 
S. P. -Ho&»« V. CflgA/a, Vol. XII. 216. 

75. Where a testator becoming the 
absolute owner of funds devised to 
be laid out in land, bequeathed gene- 
rally, ** his money and lands :" held 
that in the absence of all evidence 
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of intention and there being funds 
to answer either description, the 
money so directed to be laid out on 
lands was to be considered as real 
estate. Biddulph v. Biddtdph^ Vol. 
XII. I6l. 

76. Devise of lands in trust to 
sell and divide the money amongst 
his thrce daughters, with survivor- 
ship, and until such sale to divide 
the rents and profits in the same 
manner, the daughters entered into 
possession, and no sale took place in 
their lifetime, and plaintiffenteredas 
heir at law, upon agreement for sale 
by him, and bill for specific perform- 
ance held, that the daughters having 
enjoyed the premises tor two years 
it was too short to presume an elec- 
tion by them to take the estate de- 
vised as land, and that without some 
act, it must be considered as being 
in the state in which it ought to be. 
Kirkman v. MUeSj Vol. xiii. 338. 

77« Where the heir took stock 
devised to be laid out in land, as 
real estate, and treated it as personal 
property in several instances, held, 
that it passed under a bequest of all 
the rest and residue of his personal 
estate '^ either in possession or re- 
version" to his children. Triquet v. 
Thornton^ Vol. xiii. 345. 

78. Devise of estates for a term 
limited in trust, with powers to 
raise money to satisfy " the several 
legacies hereby given and bequeath^ 
ed,'' to testator's children, and also 
the several other legacies herein-, 
after bequeathed; the testator af- 
terwards added a few trifling lega- 
cies, and. by a codicil not attested 
directed certain sums to his children 
in addition, held that the latter 
could not be deemed to be< well 
charged on the real estates, the 
Court could only marshal the assets. 
Bonner v. Bonner^ Vol. xiii. 379* . 

79" Devise, on default of issue 
male, to the first daughter living, at 
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the testator's death, who should at- 
tain 95f with remainder to her first 
and other sons in tail male, the sur* 
plus rents and profits after payment 
of debts, to accumulate until a son 
or daughter should come into actual 
possession under the limitations, 
who should then take such surplus 
rents and accumulation, held that a 
daughter living at the death of the 
testator having attained 21, was en- 
titled to possession of the rents, &c. 
and to be paid the fund created by 
the accumulation. Bar/ce7'y.JBarke7'f 
Vol. xii. 409. 

80. Devise in general terms suf^ 
ficient to pass r^aJ as well as per- 
sonal interests, unless intention to 
exclude appears on the face of the 
will, not necessary that the excl usion 
should appear by positive words. 
Devise to the first and other sons in 
tail male, and for default of issue to 
daughters and their heirs as tenants 
in common, and for want of such 
issue, to three nieces and their 
several and respective heirs as te- 
nants in common ; Quccre as to 
cross remainders being implied be- 
tween the nieces; a case was di- 
rected. Green v. Stephens, Vol. xii. 

419. 

81. Devise to testator's eldest 
son for life, with remainders in 
strict settlement, *' and in default 
of such issue, remainder to the de- 
visor's next heir at law '^ held that 
it was a limitation of the reversion 
"to his eldest son, and not a contin- 
gent remainder to such person as 
ishould be heir at law at the time of 
failure of such issue male. O^Keefe 
v. JoneSy Vol. xiii. 41 3# 

A limitation to a man for life, 
and then to his heirs at law, is a fee 
simple. Ibid, 

82. Where the intention of the 
testator was explicitly declared, that 
the same perspn should enjoy cer- 
faio premises deviled, and the house, 
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furniture, &c. previously devised, 
and the devise as to the former 
failed, from. defect of title in the 
testator and a misconception of his 
interest, held that the latter might 
yet be established. Southey v. Lord 
Somerville, Vol. xiii. 486. 

83. Tlie effect of a direction for 
an inventory held to be that the 
party could have only an interest 
for life, not the absolute ^property. 
Ibid. 493. 

84. An annuity charged on an 
estate specificallj' devised, - being 
void under the statute of mortmain, 
and expressly excepted out of the 
residue, held to sink for the benefit 
of the specific devisees. Baker v. 
Hally Vol. XII. 497. 

85. Devise of real estate to be 
sold as a fund for legacies, and an 
appointment of a ** residuary exe- 
cutor," held that as to the surplus 
there was a resulting trust for the 
heir, who can only be disinherited 
by plain words of gift or necessary 
implication. Berry y. Uskery Vol. 
XI. 87. 

86. Devise of real estate upon 
trust to sell ; and in the first place, 
out of the proceeds pay off a mort- 
gage, and then raise a specific sum 
as portions for testator's two daugh- 
ters, and bequest of the personalty 
and residue after payment of debts, 
legacies, &c. to his wife absolutely, 
held that there being a clear inten- 
tion to exonerate the personal estate 
from the payment of those two spe- 
cific charges, it was exempt. Han^ 
cox V. Abbey^ Vol. xi. 179. 

87. In order to exonerate the per- 
sonal estate from a mortgage debt 
there must be either express words 
or a plain intention. A devise to 
sell for payment of debts not suf- 
ficient. Ibid, 

88. Devise of copyhold to testa* 
tor's widow, upon trust to sell and 
vest in government securities^ at 
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her discretion ; and the interest 
and dividends given to the use of 
his said wife; held to be a resulting 
trust as to the capital for the heir, 
and not to pass by a subsequent be- 
quest to her of " all his effects'' 
whatsoever; upon full trust and 
confidence that she would distribute 
the same properly at her death 
amoHg the testator's children, ac- 
counting for what they had already 
received; held also that she took 
an absolute interest in the latter be- 
quest WSson v. MajoTy Vol. xi. 
205. 

89. Bequest of leasehold estate 
under the limitations in strict set- 
tlement, with power to sell and vest 
the proceeds in real estate to the 
same uses, held that such lease- 
Aold estates vest absolutely in the 
tenant in tail upon his birth, and 
that the power is void. Ware v. 
PolhiUy Vol. XI. 257. 

90. Devise in trust of a moiety 
for the separate use of testator's 
married daughter, so as not to be 
subject to the control of her then, 
or any future husband, remainder 
to her husband for life, remainder 
to children, • &c. ; the will also li- 
mited other shares in like manner 
to such of testator's unmarried 
daughters as the former, " so and 
m such manner that the same may 
be secured to his said daughters and 
^heir children, and not be subject to 
the control of any husband they may 
happen to marry; on the event of one 
4:>f tne unmarried daughters having 
tnarried, and dying without issue, 
lield that the husband surviving was 
not entitled to any interest in the 
moiety, the subject of the trust. 
Judd V. Wyatty Vol. xi. 483. 

^ 91«' A devisee having, by his un- 
dertaking to the testator, prevented 
an effectual charge, shall be subject 
to it in equity, mestaer v. Gillespie, 
Vol. XI. 638. 



DEVISE. 1S7 

Q9,. So where a tenant in tail was 
prevented by fraud from suffering a 
recovery, meaning to give real in- 
terests by will to his wife,. the estate 
was considered exactly as if such 
recovery had been suffered, even in 
favour of a volunteer. Ibid. 659. 

93. Testator having limited his 
estates on the son of the elder bro- 
ther A., and provided a fund for the 
maintenance and education of the 
heir apparent as the limitations 
should vest, and by will specified, 
that the son of a younger brother B. 
was to take such interest until the 
estates descended upon him, with a 
proviso, that such neir should take 
the principal, if any future posses- 
sion should by recovery or other 
means bar the entail, and if such 
heir joined in that act, then the 
person, whose interest was barred, 
shou^ld take such principal. The 
event was, that by the American 
revolution the estates were con- 
fiscated, and A. had another son^ 
who would have been next in re- 
mainder instead of the, son of B., 
which last also died without issue, 
held that he was not entitled to the 
principal sum, but should receive 
the interest so long as his elder bro- 
ther had no children. . Penn v. Bar* 
clar/f Vol. XIV. 122. 

94. A limitation over to a second 
devisee, on condition of the .first 
failing to execute a general release 
to the testator's executrix esta- 
blished, though the character of 
executrix and devisee were united^ 
the first devisee, as heir at law, con-^ 
testing the validity of the will. Simp^ 
son V. Vickers, Vol. xiv. 34?1. 

95.. Bequest of personal and real 
estate to testator's daughter in law, 
during her life, and his nighest heir 
to enjoy the same after her death> 
held that the words, during her 
life, must be applied. to. both sub- 
jects of the antecedent disposition, 
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and that the person answering the 
description or heir at law should 
enjoy the whole after her death. 
GvDt^ne y. Maddock, Vol. xiv. 488. 

96. Plate, 8cc. devised to trustees 
as heir-IoomSy to so with the man-* 
sion-house, &c. which was Revised 
in strict settlement, held that the 
absolute interest therein vested in 
the first tenant in tail, and upon his 
death under age passed to his per- 
sonal representative. Carr v. Lin'd 
ErrcUy Vol. xiv. 478. 

Stuere, if there be any difference 
between an executory trust by a will 
and a covenant in marriage articles 
as to such interests. Ibid. 487. 

97* Devise^of .personal estate and 
of real estates to be sold for charita-* 
blepurposes in Great Britain or Scot- 
land, at the discretion of trustees, 
held void as to the latter^ but valid 
as to the former bequest of residue, 
which the trustees had the option 
of laying out in land or public se- 
curities. Cwiis v. Hutton, Vol. xiv. 
537. 

98. Bequest to the children of 
testator's brother, equally to be di* 
vided, and if any one should die 
under 21, his share to go to the sur- 
vivors, held that it was a vested in*> 
terest amongst such children as 
were living at the deatli of the tes- 
tator, subject to be divested by their 
dying mider 21, after-^born children 
therefore excluded. Davidson v. 
Dallasj Vol. XIV. 676* 

99. Proviso, that if any of the 
tenants for life, in a devise or exe* 
cutpry trust to convey in strict set- 
tlement, shall become possessed of 
the family estate, the devise or 
limitation directed shall thereupon 
cease and become void, or not take 
effect, and the persons next in re- 
mainder under the said limitations 
or directions shall thereupon be- 
come entitled to the possession. 

The first tenant in tail entitled 
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under the proviso, notwithstanding 
the descent of the other estate upon 
his father, the first devisee for life. 
Stanley v. Stanley^ Vol. xvi. 491. 

100. Devise to trustees and their 
heirs in trust to receive the rents, 
&c. until A. shall attain 21; and 
immediately after he shall attain 21 
to convey to the use of A. for life, 
and from and after the determina* 
tion of that estate by forfeiture or 
otherwise in his life to trustees and 
their heirs during his life upon trust 
to preserve the contingent .uses; 
and after his decease to the use of 
his first and other sons in tail male; 
and for default of such issue,^ or in 
case of the death of A. before 21, 
upon a similar trust for other per- 
sons. 

A. takes a vested remainder for 
li^e after an estate in the trustees 
for so many years as his minority 
may last. Ibid. 491. 

101. Direction to trustees to cor- 
rect any defect or incorrect ex* 
pression in the will, and to form the 
settlement from what appears to 
them to be the testator^s real mean- 
ing, does not authorise them to 
change the limitations. Ibid. 

102. Devise by very general words, 
'^ all messuages, lands. Sic., and all 
other his real and personl^ estate/' 
included money in trust, to be in- 
vested in land, and settled, though 
particularly charged on the estates 
devised. '^Green v. Stephens, Vol. 
XVII. 64. 

103. Distinction between a legal 
devise and an executory trust by 
will: ia the latter, the actual in- 
tention, if it is to be collected, is 
regarded in a much greater degree 
than in the construction of a legal 
devise by the same instrument. Imd. 
76. 

lOi. Devise to A. and her heirs 
for ever, " in the fullest confidence, 
that after her decease she will de- 
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vise the property to my family.'' A^ 
has an estate for life only, with re- 
mainder in trust for the devisor^s 
heir, as persona designata, Wright 
y»Atlyns, Vol. xvii. 255. 

105. Execution of a devise under 
the statute of frauds, requiring sig- 
nature by the devisor, in the pre- 
sence of three wilnesses, and their 
attestation of his act by their sub^ 
scription. Wright v. Wakeford, Vol. 
x¥ii. 458. 

Attestation of a devise by a mark, 
good within the statute of frauds. 
Ibid. 459. 

106. Sealing not necessary to the 
execution of a devise under the, 
statute of frauds; nor sufficient 
without signing. Ibid. 459.1 

107. Devise to JB. after the death 
of J. {B. being the heir at law), a 
necessary implication for A, for life. 
Dashwood v. Pej/ton, Vol. xviii. 40. 

108. Devise by implication from 
the mere recital of an erroneous 
conception of right, as to an implied 
election, the will imposing an ex- 
press election in favour of another 
person, Quare. Dashwood v. Pey- 
ton, Yoh XVI II. 27. 

109. Devise in remainder to ^ the 
said T* jB. for life;" and after his 
decease, to ** the said T. JB., son of 
my nephew S,,^^ and his heir Ay 
nephew of the same name, " T. B,^ 
not being before mentioned, and in 
every other instance the de visee being 
pointed out by reference and par- 
ticular description of the degree of 
relationship, the great nephew held 
to be intended in both limitations. 
Chambers v. Brailsford, Vol. xviii. 

IJO. Entry of the devise, having 
dlao a mortgage, presumed to be as 
devisee, if no trace appears of any 
of the steps usually taken by a mort- 
gagee to get into possession. Forbes 
v. mqffat, Vol. xv4ii. 393. 

111. Under a devise of " all my 
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real property," copyhold estate 
passed to the devisee and his heirs. 
Nichdls V. Butcher, Vol. xviii. 193. 

112. Distinction extremely nice, 
perhaps not of easy application, be- 
tween a charge on a aevised estate, 
to be created by the act of another, 
and a charge created by the devisor; 
to the extent of that charge, the in- 
tention appearing on the face of the 
will, not to give to the devisee. In 
the former case, the heir has no 
claim ; in the latter, the particular 
object failing, he takes to the ex- 
tent of the charge. Sidnej/ v. Shelley, 
Vol. XIX. 363. 

113. Question on execution of a 
devise to be determined by a jury, 
if the heir insists on an issue, al- 
though all the three witnesses speak 
to the sanity of the devisor. Plooth 
V. BbmdeU, Vol. xix. 500. 

1 14. The course upon a bill to 
establish a devise, is an issue, for the 
satisfaction of the Court. Ibid. 501. 

115. Distinction between ejectr 
ment and issue devisavit, vel nont 
upon which this Court looks at the 
whole record, and requires all the 
witnesses to be examined ; who are 
the witnesses of the Court, not of 
the parties. Ibid. 509. 

116. W^here it was impossible to 
ascertain the mistake in a devise, 
the name belonging to one, the dcr 
scription to another, it was held 
void for uncertainty. Careless v. 
Careless, Vol. xix. 604. 

Ante, Vol. xviii. 368. 

1 1 7. The decree in favour of the 
great nephew, as devisee of the Lin- 
colnshire estate, affirmed on appeal. 
Chambers v. Brailsford, 652. 

118. Latent ambiguity under a 
devise, where there are two persons 
of the name; and evidence is ad*- 
missible: not, if it. appears on the 
will who was intended. Ibid^ Vok 
XIX. 654. 

119. Different devises in the same 
I 
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.will not affected b^ the circtiin- 
stance. that the devisees are in the 
same relation to the devisor, unless 
there are words by grammatical 
construction connecting the two de- 
vises, or the same object, is stated as 
to both. Chambers v. Brailsfordf 
Vol. XIX. 655. 
And see Tenant in Tail, 18. 
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A defendant cannot get rid of a 
disclaimer without a strone case on 
affidavit. Seton v. Sfa^fe, Vol. vii. 



DISCHARGE. 

1. A party charged by his answer 
or examination, cannot discharge 
himself by it, unless the whole is 
stated as one transaction; as, that 
on a particular day he received a 
sum, and paid it over: not, that 
upon a particular day he received a 
sum, and on a subsequent day he 

?aid it over. Thompson yt. Lambcy 
ol. VII. 587. 

2. Charge by admission discharged 
only by shewing the application im- 
mediate on the receipt of the money, 
as one transaction ; not by distinct 
independent items on the other side 
of the account. Robinson v. Scotney^ 
Vol. XIX. 582. 
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And5^^AccouNT,5. — Demurree, 
7. 9, 10. 12, 13. — Frauds, stat. 
OF, 12. — Pleading, 12. 27, 28. 
61. — Practice, [N.] 3, &c. 

1 . Bill of discovery in aid of an 
action of covenant : plea — a clause 
in the articles, that any dispute 
should be referred ; over-ruled, dis- 
covery being of course, whilst an 
action is brought and can be main- 
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tailed. Mitchell v. Harris, Vol. ir . 

129. 
And see Award, 21. 

2. Mortgager of the unsettled 
part of an estate must discover the 
boundaries. Strode v. Blackburn, 
Vol. III. 225. 

3. Pawnee of a bailee must dis- 
cover, so as to enable the owner to 
bring an action. Ibid, £26. 

4. W^hen discovery is sought in 
order to obtain the relief prayed, 
that which is good to the relief is 
good as to the discovery also. Baker 
V. Mellish, Sac. Vol. x. 553. 

5. Upon a bill of discovery in aid 
of an action for penalties under the 
stockjobbing act, held that it was 
confined to the cases under the sec* 
tions in which the protection was 
given. Bullock w, Richaf-dsonyYoL 
XI. 373. 

6. Where party answers as to part 
of the discovery, he is compellable 
to answer as to the rest. Qiuere^ If 
he could refuse it by insisting that 
he. was not bound to answer. JDoU 
der V. Lord Huntingjleld, Vol. xi. 
283. 

S. P. Faulde?' v. Stuart, Ibid. 296. 
— Shaw V. King, Ibid. 303. 

7. Where the bill and plea stated 
a transfer of stock to satisfy a 
deficiency in the accounts of a 
banker's clerk, and other facts, 
amounting to a case of an indivi- 
dual charged with a felony, and an 
agreement between other persons, 
the object of which is to prevent a 
prosecution, held that it was a con- 
spiracy amounting to an offence, 
and that defendants might protect 
themselves from discovering any 
fact that might form a link in the 
chain. . Claridge v. Hoare, Vol. xiv. 

59. 

8. Qucere, If such bill were not 
demurrable : such a plea does not 
require the support of an answer. 
Ibid, 
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9. Plaintiff in a bill for discovery 
pays the costs. Btdtermorth v. J5a/- 
/g^, Vol. XV. 36 k 






DISTRIBUTION. 
And 5^^ Hotchpot, 1. 

Distribution per stirpes et per ca- 
pita, Roifle v. Hamilton, VoJ. iv. 

437. 



DOMICIL. 



L The succession to the personal 
estate of an intestate is regulated 
bj the law of that place, which was 
bis domicil at the time of his death. 
For that purpose there can be but 
one domicil; and the lex loci rei 
sites does not prevail. Somerville v. 
Lord Somerville^ Vol. v. 750. 

2. The mere 'place of birth or 
death does not constitute the do- 
luicil. The domicil of origin, which 
arises from birth and connections, 
Temains, until clearly abandoned, 
aud another taken. Ibid. 

3. Inthe case of Lord Somerville^ 
of two acknowledged domicils, the 
family seat in Scotland, and a lease- 
hold house in London, upon the 
circumstances, the former, which 
was the original domicil, prevailed. 
Ibid. 

4. A man may have two domicils 
for some purposes. Ibid, 786. 

5. Distinction upon cotemporary 
domicils : in the case of a noble- 
man or gentleman, generally, the 
domicil is the mansion house in the 
country ; that of a merchant is at 
his residence in town. Ibid. 789. 

6. A new domicil cannot be ac- 
quired during pupilage. Ibid. 787. 



DONATIO CAUSA MORTIS. 
And 5^^ Gift, 1. 
1. I«sue directed; to try whetlier 



there was donatio causa mortis, be- 
cause it did not appear to have been 
in the last illness. Blount v. Burrow, 
Vol. I. 546. 

2. An absolute gift to take eiSTect 
immediately, cannot be considered 
such; as of a check on a banker, 
payable to bearer, and of a pro- 
missory note, nor considered an ap- 
pointment or disposition in nature 
of it, and not capable of any greater 
effect in equity than at law. As to 
the check, the bill was dismissed 
without prejudice to any action, 
as to the note, it being doubted 
whether any action would lie against 
the executor for waiU of considera- 
tion. Court offered to retain the 
bill, if an account was necessary. 
Tate V. Hilbert, Vol. ii. 111. 

3. Semble, The description by 
Swinburne of donatio causa mortis 
is incorrect, it being in the nature 
of a legacy, liable to debt**, and 
otily a gift on survivorship. Ibid. 

4. It cannot be by mere parol, 
doubtful whether it may be by deed 
or writing. Ibid. 120. 

Bill upon a banker expressly for 
mourning, is an appointment of the 
money for a particular purpose in 
writing,necessarily supposing deaths 
and therefore probate not necessary. 
iWd 121. 



DONATIVE. 



Qualities of a donative. Attorney* 
General v. Marquis Stafford, Vol. 
HI. 80. 



DOWER. 



And see Moktgage, 15. — Navi- 
gation SHAKES. — Partition, 
5. — Satisfactiox, 7. 

1. If right to dower be coptroV 
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verted, it must be made out at law; 
if it be not^ tbis Court has a con- 
current jurisdiction. When, there- 
fore, to a bill for dower and arrears 
since the death: of husband, de- 
fendant demurred, and by answer 
admitted the right, and stated an 
ofier to assign it, and of arrears 
since claim made, demurrer was 
over-ruled. Mtmdtf v. Mtmdyy VoL 
II. 122. 

2. To compel a widow to elect to 
take under a will or dower, her 
claim to dower must be inconsistent 
with the will. Strahan r. Sutton, 
Vol. III. 249- 

3. Devisee dies in the life of the 
devisor, and the estate descends: 
the devisor's widow being entitled, 
by the will, to a provision in bar of 
dower, must elect. Pickering v. 
Lord Stamford^ Vol. iii. 337. 

4. A tenant in tail, with power to 
lease, remainder to iJ., wife of C, 
in tail, conceiving himself to have 
obtained the fee under a voi<l exe- 
cution of a power, made leases ex* 
ceeding his power; reciting, that 
he was seised of the freehold and 
inheritance, and covananting for 
quiet enjoyment against an}' act or 
default of himself or those claiming 
under him* A, devised the said 
estates and others to JB. for life ; re* 
mainder to trustees to preserve con- 
tingent remainders; remainder to 
her first and other sons, and to Z>. 
and his first and other sons succes- 
sively, in the same manner; and 
gave to B. and C other benefits by 
bis will; and gave the residue to 
X>., who filed a bill to have the will 
established. JB. elected to take her 
estate tail in opposition to the will, 
which tlie Master reported to be for 
her benefit. After her death C, who 
had taken under the will, claimed 
as tenant by the curtesy, and brought 
ejectments against the lessees, some 
of whom had expended considerable 
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sums upon their tenements. Upor 
bills by X>. and the lessees, the Lore 
Chancellor was of opinion, as to 
the form of D.'s bill, there was 
great weight in the objection, that 
the whole was arranged in the for- 
mer cause; and if there was any 
omission in the decree, that was not 
the subject of an original bill. As 
to the merits, that though the assets 
of A. would be liable to the lessees 
upon eviction, the benefit of putting 
a party to election does not extend 
to a residuary legatee; and tiiat 
neither X)., as a disappointed de- 
visee, nor a fortiori tne lessees, 
could raise that equity against C. 
holding as tenant, by the curtesy 
under the election that JS. had made, 
to take her estate tail against the 
will of A. The bUI of D., therefore, 
was dismissed, and that of the les- 
sees retained, in order, that when 
they should have ascertained their 
damages, diey might have satis- 
faction from the assets o{ A., part 
of which had been received under 
his will by C Earl of Darlington 
V. Pidteney, VoL lu. 384. 

5. A provision previous to the 
marriage of a female infant in bai 
of dower, thirds, and all claim upon 
the personal estate of the husband^ 
if precarious and uncertain, as, thai 
the personal estate shall go ac- 
cording to the custom^ of London, 
does not bar her. Smith y. Smith, 
Vol. V. 189. 

6. Dower established against as- 
signees under a joint commission of 
bankruptcy upon the estates pur- 
chased with tne partnership fund, 
but conveyed to one partner under 
a specific agreement, that the estates 
should be his, and he should be 
debtor for the money, fbid. 

7. A widow not put to election 
between her dower and an annuity 
by the will of her husband. For 
the claim of dower must be inoon* 
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sistent with the will. Greatorex v. 
Caryf Vol. vi. 615. 

8. A purchaser cannot protect 
himself against a claim of dower by 
a term attendant Upon the inhe- 
ritance, unless be has procured an 
assignment. MaundreU v. Maun- 
drell, Vol. vii. 567. Post PL 15. 

y. Husband having a power of 
appointment) paramount the ri^ht 
pf dower, in default thereof to him- 
self for life, remainder to his right 
heirs, if the power could have effect, 
yet a purchaser taking by a convey* 
ance adapted to pass the interest in 
the estate, as a limitation of the 
fee, was held to take in that way, 
Dot by way of appointment, and 
therefore subject to dower. Ibid. 

10. At law all terms are con- 
sidered as terms in gross; and, 
therefore, without regard to the 

1>urpose, prevent a dowress from any 
egal benefit from recovery in dower; 
for she recovers with stay of exe* 
cution during the term. But equity 
regards the purpose for which the 
term is created and subsists ; and if 
only for the benefit of the owner of 
the inheritance, it is considered part 
of the inheritance : not absolutely 
tterged, but so attendant as to ac-* 
company it and every right and in* 
tere&t growing out of it by operation 
of law or agreement. Not to be 
used, therefore, against the owner 
of the whole or any part of the 
inheritance: every description of 
ownership having a use in the term 
commensurate with the interest in 
the inheritance. When dower arises 
therefore, the term in a proportion is 
as much attendant upon that in- 
terest, as during the husband^s. life, 
upon the inheritance ; and protects 
it against either heir or purchaser. 

Ibid. 577. 

11. Account decreed for twelve 
years from the death of the husband, 
there being no limitation in equity 
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any more than at law as to arrears, 
without a special ground. Olix)er v. 
Richardson^ Vol. ix. 222. 

12. Dower prevented by convey- 
ance to such uses as a man should 
appoint, and for default of appoint- 
ment to himself in fee. Ibid. 263. 

13. Provision by will in bar of 
dower and thirds, is not barred from 
taking under an intestacy by the 
failure of a legacy; but that will 
not apply to a marriage agreement. 
Ibid. Vol. X. 18. 

14. Provision under a covenant in 
a settlement is an implied bar of 
dower. Ibid. 20. 

And see Account, 4. 8. 

15. A purchaser, in order to avail 
himself of an outstanding term 
against dower, must have procured 
an assignment or declaration of 
trust, or obtained possession of the 
deed creating the term. MaundreU 
V. MaundreU, Vol. x. 246. 

See Baron and Feme [C] 12. 



DURESS. 

Compromise with a man in gaol, 
though not at the suit of the party 
with whom it is made, not allowed 
to stand . WiUdnsan v. Siqffbrd^ Vol. 
I. 43. 



■' > 



EAST INDIA COMPANY. 
And 5f^ Fraud, 19. 

1. East India Company have nei- 
tlier an independent nor delegated 
sovereignty ; but are mere subjects. 
Nabob of Camatic v. The East India 
Company f Vol. i. 390. 

2. By law of the East India Com- 
pany, requiring a discovery by an- 
swer to a bill in equity as to trans- 
actions upon which penalties were 
imposed, confined to the case of a 
bill by the company. Paxton 
Douglas^ Vol. xvr. 239. 
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ECCLESIASTICAL PERSON. 

And see Curacy. 

1. An agreement in 1800 for a 
lease of a farm to a clergyman for 
the purpose of occupation, is void 
under tne statute 21 Hen. 8. c. IS. 
Morris v. Preston, Vol. vn. 547. 

2. Whether a clergyman buying 
a lease, as property, or taking it by 
devolution of law, as next of kin, 
&c. is within the statute 21 Hen. 8. 
c. 13. Qiuere. Ibid. 556. . 

See Ward of Court, II. 

3. In the Ecclesiastical Court, a 
partj^ coming in and doing an act 
himself, puts an end to a power 
given to another to act for. him. 
Heyes v. Exeter College^ Vol. xii. 
346. 



EJECTMENT. 

And see Mesne Profits. 

1. Upon an ejectment by an heir 
in tail, the defendants cannot rest 
upon the judgment in the recovery, 
but all the proceedings must appear 
upon the record. Lady Shaftesbury 
V. Arr(msmth,Yo\. iv. 71• 
2. Anejectn^ent cannot be brought 
without leave of the Court, where 
the receiver is in possession. Angel 
V. Smith, Vol. ix. 335. 



ELECTION PETITION. . 

Party presenting and attending a 
petition to the House of Commons, 
cannot, by setting up the engage- 
ment of another person, deliver 
himself from the expense of his own 
suit. Waliis v. Duke of Portland^ 
Vol. III. 500. 



ELECTION. 
And see Baron and Feme [C] 23 : 
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[E.] 3.— Copyhold, «4, 25, 26..^ 
— Devise, 71. 103. — Dower^ 
passim, 

1. It is a motion of course to pu%: 
a party to his election at law or ict. 
equity. Anon. VoJ.- 1. 9 1. 

2. Husband devised all his rea7 
and personal in trust for his wife for 
life, provided she should notmarry^ 
and made her executrix. Trustee 
not acting, she took possession, and 
receiving rents and -profits for five 
years, not allowed to elect to take a 
sum under the marriage settlement, 
without special ground, shewing, 
that from the situation of the pro- 
perty, it was doubtful what would 
be the result. A party having a 
right of election may tile a bill to 
h;tve the property cleared, so as to 
elect to advantage. Butricke' v. 
Broadhurst, Vol. 1 . 171. 

3. Question, whether testator in- 
tended legatee should give up a le- 
gacy under the will of another tes- 
tator, or considered it as given up ; 
legatee entitled to both ; the intent 
not being sufficiently made out to 
compel election. Baugh y. Read, 
Vol. I. 257. 

4. Election to take under or in 
opposition to a will can only be 
compelled upon something in the 
will, not dehors. Stratton v; Best, 
Vol. I. 285. 

5. Wife entitled under bond by 
the husband upon the marriage to 
a sum payable three months after 
his death for her for life, then for 
the children; if none, for her ab- 
solutely : by will he gave all real 
and personal he then had, or might, 
die possessed of, upon trust to pay 
her. the rents and interest for life^ 
then the whole equally to the chil- 
dren, if none over, and revoked all 
former settlements and wills. There 
were no children. Widow entitled 
to both. Forsight v. Grant, Vol. i: 
298. 
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6. Widow put to election to take 
under the will of her husband or 
dower, notwithstanding great dis- 
proportion. Receipt of a legacy 
and annuity under tne will for three 
years did not prevent her right of 
election^ .being presumed not to 
have acted with full knowledge, 
which would bind her. Wake v. 
Wake, Vol. I. 335. 

7. Tenant in tail of a rent-charge 
poder settlement, being also devisee 
in strict settlement of the estate 
charged with it, put to election 
Blake v. Bunbury, Vol. i. 514. 

8. Devisee cannot disappoint the 
will, even if it disposes of his pro- 
perty ; but must either convey ac- 
cording to the devise, or renounce 
the benefit of \tpro tanto : so if he 
is an incumbrancer upon the estate 
directed by the will to go free from 
incumbrance, he must elect: but 
the intent must appear by declara- 
tion, plain or necessary inference. 
llnd.5'23., 

9. Ejection never hut upon pre- 
sumed intent Crosbie v. Murray, 
VqI. I. 557. 

10. Electipucan only exist, where 
a person vhas a decided interest, and 
spmetbing is left him by will. Ibid. 
561. 

•11. Parties taking under a will 
^ecuting a power of appointment, 
dispute part of it; there being no 
^Dd but the one to be appointed, it 
is not a case of electiou. Bristow 
\. Warde,Yo\. ii. 336. 

.12. Testator appoints to graud- 
cbildren, under a power to appoint 
tp children, and a fund to go equally 
on de(iiiult/pf; appointment: the ap- 
pointment being had, the children 
having legacies must elect. 
Whistler v. Webster, Vol. ii. 367. 

No person bound to elect with- 
out a clear knowledge of the funds. 
Ibid. 37 i, 

13. Land devised by will, not 
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duly executed; the heir having a 
legacy upon express condition not 
to disappoint the will, must elect. 
Ibid. 

14. Testator disposes of the estate 
of another, who has some interest 
under the will: he shall not take 
that, unless he gives up his estate to 
that amount. Ibid. 372. 

15. A. tenant in tail with power 
to lease, remainder to B,, wife of 
C, in tail, conceiving himself to 
have obtained the fee under a void 
execution of a power, made leases 
exceeding his power : reciting, that 
he was seised of the freehold and 
inheritance, and covenanting for 
quiet enjoyment against any act or 
default of himself or those claiming 
under him : A. devised the said 
estates and others to B. for life; re- 
mainder to trustcjes to preserve con- 
tingent remainders; remainder to 
her first and other sons in tail male ; 
remainder to her daughter and her 
first and other sons, and to D. and 
his first and other sous, successively 
in the same manner; and gave to 
B. and C other benefits by his will, 
and gave the residue to D., who 
filed a bill to have the will esta- 
blished : B. elected to take her estate 
tail in opposition to the will, which 
the Master reported to be for her 
benefit. After her death C\, who 
had taken under the will, claimed 
as tenant by the curtesy, and brought 
ejectments against the lessees, some 
of whom had expended considerable 
sums on their tenements. Neither 
the lessees nor D. are entitled to 
stop the ejectments, 04* to put C. to 
his election ; but an injunction was 
granted on their undertaking to 
bring on their causes the foliowinff 
term. Lady Cavan v. Pvlteneify Vol. 
II. 544. 

1 6. The equity to compel election 
distinguished from an express con- 
dition. Ibid. 5()0. 

L 
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!?• A widow cannot be put to 
election to take under the will of 
her husband or her dower, except 
by express declaration or necessary 
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inference from the inconsistency of 
her claim with the dispositions of 
the will. French v. Davies, Vol. ii. 
672. 

18. Party claiming under an in- 
strument must claim imder the 
whole. Wilson v. Lord John Towns^ 
hendf Vol. ii. 696. 

19. Election applies to interests 
of married women, whether imme- 
diate, remote, contingent, of value 
or not, real or personal. Ibid. 697- 

20. A party bound to elect be- 
tween two funds, having mortgaged 
one, elects the other: the former 
must be taken, subject to the mort- 
gage, but shall be reimbursed by 
the latter. Rumbold v. JRumbold, 
Vol. III. 65. 

21. A person entitled under a will, 
and also paramount and against it, 
must elect. Wilson v. Mount, Vol. 
III. 191. 

22. Where a testator, conceiving 
himself entitled to the property of 
another person, makes a general 
disposition of all his estate, and 
gives some benefit to that person, 
he must elect. Therefore, a hus- 
band conceiving himself entitled, 
under a void deed, to a residue be- 
queathed to his wife, and dying 
without getting possession, having 
made such a general disposition by 
a will, under which she took an in- 
terest, it is a case of election ; and 
her election to lake the provision 
under the will, which, though Jess 
in point of value, was to her separate 
use, was established against the as- 
signees under the bankruptcy of her 
second husband. Ruftery, Maclean^ 
Vol. IV. 531. 

^ 23. Testator made a provision for 
his wife; and gave a sum of money 
in trust for the separate use of a 



daughter, and after her death to 
divide the principal equally between 
her children and their isstieattwenty- 
if none such, to his son, whom 



one 



he made residuary legatee. Then, 
after similar, but unequal provisions 
for his other children, he .declared, 
that the provision in the will for his 
said wife and their said children was 
in satisfaction of all right, claim, 
&c. which she or they, or any or 
either of them could set up, &c., or 
which she and they would be en- 
titled to under his marriage articles : 
and if his said wife and children, or 
either of them, should refuse, &c. 
he revoked the legacy and bequest 
therein contained, to the use and. 
benefit of such one or more of them, 
his said wife and children, who 
should refuse or decline to execute 
such release or discharge, and de- 
clared the same void as to such one, 
or more of them who should so re- 
fuse, as though he had died intestate. 
A child electing to take under the 
articles forfeits the life interest, 
which falls into the residue; but 
the children of such child are not 
bound by the election, and liberty 
was given to apply on the death of 
the parent. Ward v. Baugh, Vol. 

IV. 623. 
24-. Parties having claim under 

and against a will must elect. Wol" 
len v. Tanner, Vol. v. 218. 

25. Whether the infant issue of 
tenant in tail was bound by the 
election of his parent, Qiuere, Long' 

V. Long, Vol.. V. 445. 

26. Election decreed between two 
claims under and against a will. 
Blount V Bestland, Vol. v. 515. 

27. If a testator by will gives 
2000/. a-year by way of jointure to 
any woman he might marry, and 
after marriage, by a codicil, gives 
his wife the same jointure, she can- 
not claim both. Osborne v* JDukeof 
Leeds, Vol. v. 382. 
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28. In a case both of election and 
satisfaction by the wiil of a parent 
as to two snbjects of claim by his 
younger children under a settlement, 
a case of election was raised as to a 
third subject, stock vested in trus- 
tees, upon the construction of the 
will. Pole V. Lord Somers, Vol. v i. SOQ. 
£9* The heir claiming under a 
will, and against it a copyhold 
estate unsurrendered, put to his 
dection. Pettmard v. Prescott, Vol . 
VII. 540. 

50. No election against an heir at 
law claiming under a will, and also 
against it a real estate, for want of 
a due execution according to the 
statute, unless an express condition 
is annexed. Sieddm v. Goodrich^ 
Vol. VIII. 481. 

31. Election takes place when 
one legatee under a will insists upon 
semething by which he would de- 
prive another legatee under the 
>anie will,, of the benefit to which 
''e would be entitled if the first le- 
Sutec permitted the whole will to 
^periate. Andreabs v. Trin. HaUy 
danJbridge, Vol. ix. hSS. 

S3. The doctrine of election 
^^aches the customary heir claiming 
Copyhold- fi»r want of a surrender. 
-^lunt V. Clitk^o^, Vol. X. 591. 

Where testator devised his real 
^states to certain uses, aind after- 
'^arrfs disposed of the residue, di- 
recting it to be laid out in land to 
V>e settled to other uses, and sub- 
sequently entered into a contract 
^or the purchase of an estate, which, 
^y a codicil, the testator directed 
^o go to the like uses as his other 
Teal estates; held, that if the title 
prove defective, and purchase can- 
not be completed, that the devisee 
cannot claim the amount of (he pur- 
chase money out of the personal 
estate, or another estate purchased 
vrith it. Broome v. Monck, Vol. x. 
597.611. 
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33. Election is where the testator 
gives what does not belong to him, 
but does belong to some other 
person, and gives that person an 
estate of his own; whereby a con- 
dition is implied, either that he shall 
part wirh his own estate, or shall not 
take the bounty. Ibid. 609. 6 1 6. 

34. After decrees in original 
causes, deciding, in effect, that the 
real estates were devised for pay- 
ment of debts, which turned out in- 
suificient, and afterwards the cre- 
ditors claimed an estate devised to 
the wife for life, to make a pro- 
vision for her in lieu of dower, held 
that her former election, as being 
made under a mistaken impression 
that the creditors were not to make 
any claim upon thos6 estates, was 
not binding upon her; but that she 
must now be let in to any of her 
legal rights, and have an inquiry on 
what estates of the testator she wa» 
entitled to dower or free bench. 
Kidney v. Coussmakery Vol. xii. 136. 

35. The doctrine of election does 
not apply to the case of creditors 
taking a benefit under a devise for 
payment of debts ; under a charge 
of debts and legacies, creditors to 
be paid in preference to legatees: 
and though the statute of fraudulent 
devises would prevent a devise for 
payment of legacies, so as to dis- 
appoint specialty creditors, it would 
not prevent a devise for payment of 
debts generally, though the effect 
would be to let in simple contract 
creditors, to the prejudice of spe- 
cialty creditors. Ibid. 154. 

36. Devise in general words of 
*' all the rest, residue, and remainder 
of my real and personal estate and 
effects whatsoever and wheresoever, 
and of what nature and kind so- 
ever;" held not suflScientiy denoting 
an intention to pass copyhold 
estates, not surrendered, to compel 

Li 
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the heir, one of the residuary lega- 
tees, to elect. Judd v. Pratt, Vol. 
XIII. 168. 

37. Circumstances may be ad- 
mitted to shew the property, the 
subject of disposition, but not to 
shew the intention of the testator. 
Ibid. 174. 

38. So, though it appeared that 
the freehold and copyhold lands 
were intermixed. Ibid, 

39. There is a distinction in fa- 
vour of creditors, wife, or children, 
when a different construction shall 
be given, as persons to whom such 
an intention may be held to apply. 
Ibid. 176. 

40. Where testator directed all 
contracts for the purchase of lands 
which he might leave incomplete 
at the time of his death, should be 
carried into execution, and the 
monies paid out of his personal 
estate, held that it was a complete 
case of election as against the heir, 
who had legacies and bequests under 
the will. Thelluson v. Woodford, 
Vol. XIII. 209. 

41. The ground of election is the 
implied condition upon, intention ; 
that he shall not take both, though 
upon mistake in the testator.. Ibid. 
220. 

42. Devise by raising a case. of 
election expressly, or by clear im- 
phcation. DasAxwodv. Peyton^VoL 
XVIII. 41. 

Devise to the heir after the death 
of the devisor^s wife, a necessary 
implication that the wife shall take 
for life ; .but no implication for her 
upon such a devise of another man's 
estate, through the medium of elec- 
tion. Ibid.^iS, 

, Principle of election: giving a 
right, not to the thing itself, but 
to compensation out of something 
else.^ Ibid. 49. 

. 43. Plaintiffs suing for equitable 



ENABLING STATUTES. 

relief, part of which only couh 
had at law, not entitled to elect; 
can proceed at law only by leav 
the Court. A receiver appoii 
at his instance, who^ though his 
ficer, ought, as indifferent, to 
strain him, not aided by an o 
for liberty to distrain, without 
undertaking to proceed no far 
at law. Mills v. Frj/, Vol. 5 

277. 

44. Distinction, upon eleciioHj 
tween a deed and a will ; whet 
in the latter case, the principl 
forfeiture or compensation o 
QtuBi^e. But upon election aga 
a marriage settlement, as opera 
a contract, an injunction 
granted 00 the principle of 
feiture. Green v. Green, Vol. 3 
665. 

45. Devise to a son, recommc 
ing him to continue. his cousins 
and B., in the occupation of t 
respective farms, in the count; 
W., as heretofore, and so lonj 
they continue to manage the si 
in a good jand.hnsbandlike man 
and to duly pay their rents. A t 
for the cousins, who had been 
nants at will ; and the son being 
heir, was put,to his election. Til 
V. Tibbits^ V.oL ^ix. 650. 

. As to th.e effect of elect 
against the. will, whether comt 
sation or forfeiture, Qucere. 1 
656.. . 

Right of election barred by 
quiescence. Ibid. 662. 

Origin of election in the < 
law. Ibid. 663. 
. 46. Election upon a deed. G5 
V. Green, Vol. xix.665. 
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See Lease, 4. 



EQUITABLE RECOVERY. 

EQUITABLE RECOVERY. 

1. An equitable recovery will not 
bar a legal estate. Philips s.Brydges^ 
Vol. III. 125. 

A legal estate in the equitable 
tenant to the pnedpe, is no objec- 
tion to an equitable recovery, ibid. 
i26. 

2. Devise to trustees and their 
heirs in trust to receive and pay 
over rents and profits, to A,y a feme 
covert, for life, for her separate use, 
and after her decease to convey to 
/)er daughters as tenants in common 
^n tail, remainder over. A. takes an 
Equitable estate for life, and may by 
^ease and release make a tenant to 
^he prcecipe for an equitable reco- 
very : each daughter takes a vested 
^state, when she comes in esse, sub- 
J^ct to be devested as the number 
iticreases; the conveyance in exe- 
Ciution of the trust need not wait 
tilie. death of A, Bamaby v. Griffin^ 
"Vol. III. 266. 

3. Analogy between legal and 
^[uitable recoveries. Ibid. 276. 

4. Equitatle estates barred by 
equitable recovery if there is an 
^uitable tenant to the prcecipe. 

Wykham\. ]^A:Aflm,Vol.xviii.4i8. 

5. Equitable estate in remainder, 
though united with legal fee in trust 
to secure the limitations, barred by 
an equitable recovery. Ibid. 418. 

6. Equitable recovery, when no- 
thing but equitable interests inter- 
posed between the legal estate and 
the ulterior equitable interest. Ibid, 
419. 

7. Equitable recovery valid; 
though the tenant in tail was not 
^t the time in actual receipt of the 
irents ; which the trustee paid over 
to others under a decree, afterwards 

reversed. Lord Grenville v. Blyth, 

Vol. XVI. 224. 

8.- No analogy between legal and 
equitable recovery with reference 
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to possession with, or adverse to, 
the title. Ibid. 

To make a legal tenant to the 
praecipe possession by seisin in fact 
or law is absolutely necessary; 
otherwise no legal frtehuld is ac- 
quired: but in the other case, as it 
is not the object/ n(;r can ever be 
the effect, of the conveyance to 
transfer the possession, but only to 
pass the equitable interest, if he has 
a sufficient equitable interest, viz. 
an equitable estate tail, the recovery 
is well suffered. Ibid. 230. 

And vid. infra, Equitable 
Estate, 2. 



EQUITABLE ESTATES. 

1. A limitation creating an entail 
at law will have the same effect 
upon an equitable estate ; therefore 
a devise in fee to pay debts, and 
then to the use of A. in trust for B. 
for life, remainder to the heirs male 
of his body, is an estate tail in B* 
Brydges v. Btydges, Vol. in. i20. 

2. To create a merger of the 
equitable in the legal estate by their 
union, the interest in each must be 
the same : an equitable recovery 
therefore barred an equitable re- 
mainder in tail in the person who 
had the legal fee. Ibid. 120. 

Analogy between legal and equita- 
ble estates. Ibid. 127. 

3. Devise to trustees, in trust to. 
sell and purchase other estates to be 
settled. Those entitled under the 
limitations directed of the estates 
to be purchased, have equitable in- 
terests co-extensive, until a sale. 
Therefore a specific performance 
was decreed of an agreement for 
partition against an objection to a 
title under a fine, by a person who 
would have been tenant in tail of 
the estates to be purchased, the ef- 
fect being an election to keep the' 
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estate, binding the trustees; though 
it may be questionable wheiber they 
could take upon themselves to con- 
vey in fee to a person entided loan 
estate tail only. Pearson v. Lane, 
Vol. XVII. iOI. 

4- Money given to be laid out in 
land to be conveyed, or Innd to be 
sold, and the produce paid to ^. 
though in one cose the money is not 
given to him, and in the other no 
intCTest expressly in the land, be 
in equity the owner, and may elect 
to have the nioney,or the land con. 
veyed as he shall direct. Ibid. 104. 



EIIROR. 

Writ of error generally stays exe- 
cution in civil cases, not in criminal. 
Huguenin v. Basely, Vol. xv. 180. 



ESCHEAT. 
And see CoPYnoLti, I.— DeviaE, 

55. 

!, Order upon petition for leave 
to traverse Hn inquisition upon a 
commission of escheat, founti in fa- 
vour of the crown. Exparte Webster, 
\o\ VI. B09. 

2. The ordinary rule for the crown 
to give a lease to the party discover- 
ing an escheat. Moggridge v. Tkack- 
well, Vol. VII. 71. 



ESTATK 

And see Assets. — Debts. — Ex- 
oneration. 

1. As between real and personal 
representatives, their rights are 
purely legal, neither has any equity 
to convert the property, but chance 
decides between them. Intention 
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oF testator is a consideration for 
devisees. Walker v. Denne, Vol. ii. 
170. 

2. Upon a contract by lessor for 
liberty to purchase the fee witbia a 
certain period at a limited price, the 
rule is that from the death of the 
lessor until the option made, the 
rert goes to the heir, but the moaey 
after the purchase was claimed, to 
the executor, 7*00171^ v. BedmeU, 
Vol. XIV. 591. 



ESTATE TAIL. . 
And see Tenancy in tail. 
J. Originally an estate tail was 
an estate upon condition, to become 
a fee upon issue had, fur the pur- 
pose of alienation, but not abso- 
lutely; us if not aliened, it descended 
per jormam donu Allan v. Allan, 
Vol. XV. 137- 

a. No formedon for the issde' in 
Uie life of the tenant in tail. Ibid. 
''. Devise to ^. and after his death 
to his first and other sons, and in 
default of male issue tiien unto his 
Idest and other daughters to their 
beii'S male for ever: an estate in 
lailmHie iu .4. Wigkt\. Leigh, Wo\. 
',56*. 
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And see Tenancy for iifb. 
I. The true ground of inference 
for tenant for life paying ©flf in- 
cumbrance is the scantiness of his 
estate; &i prima facie he cannot be 
intended to discharge the estate of 
another; and it arises as much, 
where the estate goes unalienably 
in one direction, as when alienable. 
Countess of Shrewsbury y. Eari ^ 
S/ireiodrurj/, Vol. i. S34, 
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2. Tenant for life let into posses- 
sion on consent and giving security 
to pay charges payable out of rents 
and profits, and to keep down in- 
terest of the fund to answer con- 
tingent charges. Blake v. Bunbury, 
Vol. I. 514. 

3. Tenant for life exonerated by 
the assets of a preceding tenant, 
who received the money upon a 
mortgage, in which they joined. 
Fifich\. Finch, Vol. i. 5Sd. 

4. Tenant for life is only to keep 
down the int^est of an incum- 
brance, but not to be charged with 
any part of the principal. Countess 
of Shrewsbury v. Earl of Shrewsbury, 
Vol. I. 234. 

5. Tenant for life has no property 
in the underwood, till his estate 
comes into possession ; he cannot 
therefore have an account of what 
was cut wrongfully by a preceding 
tenant. PigotY. Bullock, Vol. i. 479. 

6. Tenant for life without im- 
peachment of waste, cannot maintain 
trover for timber severed during a 
prior estate, but it vests immediately 
in the owner of the inheritance. So 
tenant for life impeachable as to 
underwood. Ibid. 484. 

7. Devise of *' my copyhold estate 
at P. consisting of three tenements, 
and now under lease," 8cc.: but not 
specifying for what interest: an 
estate for life only passes. Pettiward 
v. Prescotty Vol. vii. 450. 

8. Trust by will as to the residue 
of real and personal estate for a 
nephew and his heirs, to pay him 
the interest for life, with power to 
the trustees, in case they should see 
it would be for his benefit to ad- 
vaiiice him> when it may be in their 
power, any part of the principal for 
his advancement in life, that they 
will not withhold such assistance as 
they may deem necessary: but, in 
case no part should be advanced, 
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the residue to be divided among 
the nephew's issue; with a limita- 
tion over, if he should leave no issue. 

The nephew is entitled, not to 
the absolute property, but for life 
only; and, no advanqement having 
been made, an inquiry was directed, 
whether his circu«nstances required 
advancement. Robinson v. Cleator, 
Vol. XV. 526. 

Q. Implication of an estate for 
life from a devise after the death of 
a person to one of two co-heirs of 
devisor. Dyer v. Dyerj Vol. xix. 
614. 



ESTATE PUR AUTER VIE. 

1. An interest in an estate pur 
auter vie, that would be an estate 
tail, if applied to freehold lands of 
inheritance, may be disposed of by 
deed. Vol. vi. 158. 

2. An estate pur atder vie may 
be limited in tail. Vol. vi. Ibid. 

3. The interest in an estate pur 
auter vie to a man, his executors, 
administrators, and assigns, beyond 
the debts, belongs to those, who 
are entitled to the personal estate. 
The executor was therefore held a 
trustee for the residuary legatees. 
Ripley v. Waterworth, Vol. vii. 425. 

4. Tenant pur atUer vie made a 
lease for years; and died during 
that lease, living the cestui que vie. 
The lessee for years would take the 
estate itself. Ibid, Vol. vii. 442. 
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Leases for years protected by 
statute 21 Hen. 8. c. 15, from the 
operation of a recovery. Cooper v. 
Dewne, VoL i. 567- 
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EXAMINATION OF WIT- 

NESSES. 

And see EviDiiNCE, [F.] — Prac- 
tice. 

1. Order after publication for 
liberty to take out a commission, 
and examine witnesses by genera) 
interrogatories as to the credit of 
a witness^ who had been cross-ex- 
amined, and as to such particular 
facts only as are not material to 
what is in issue in the cause. Wood 
V. Hamerton, Vol. ix. 145. 

2. Power of the Court of Chan- 
cery to examine viva voce. Turner v. 
Burleigh, Vol. xvii. 354. 

3. Re-examination notof course^ 
but at the discretion of the Court, 
on special application. Purcell v. 
M^Namara, Vol. xvii. 434. 

Order for the examination of a 
defendant upon interrogatories, who 
had been examined and cross-ex- 
amined; restrained to such of the 
points in the cause to which she 
had not been examined, as the 
master should think reasonable. 
Ibid. Vol. XVII. 431. 

4. Interrogatories for examina- 
tion of a party, settled by the 
master. Ibid, Vol. xvii. 434. 

5. Examination de bene esse 
granted to plaintiffs in a bill to 
perpetuate testimony after stibpcena 
served, but before appearance of 
infant defendants, in contempt by 
the messenger^s return, that they 
had absconded and were not to be 
found, on affidavit of the materi- 
ality of the evidence and danger of 
its loss, and undertaking to proceed 
with all due diligence to issue and 
examination in chief, to be proved 
before publication of the depositions 
de bene esse. Frere v. Green, Vol. 
XIX. 319. 

6. Examination de bene esse not 
extended beyond the cases of a 



single witness, the age of 70, and 
dangerous illness, to a prisoner, 
charged wijh a capital felony. 
Anon. Vol. xix. 321. . 

7. Examination to points not in 
issue of no effect. WiUan \. WiUan, 
Vol. XIX. 600. 

8. Commission to examine wit- 
nesses abroad executed and re- 
turned; the defendant, who had 
not interrogatories prepared, not 
having had the opportunity of 
cross-examining. A new commis- 
sion granted for that purpose, the 
defendant to state, whom he wishes 
and undertakes to cross-examine; 
but the plaintiff^s depositions not 
suppressed. Campbell v. Scougal, 
Vol. XIX. 55% 

Q. Commissioners for examination 
of witness are to act impartially; 
though to a certain extent they 
have under their particular care the 
interest of the party appointing 
them. Ibid. 553. 

10. As to the modern practice in 
country causes to supply interro- 
gatories from time to time, until 
the supply of witnesses is exhausted, 
Qucere. Ibid. 554. 

1 1 . Practice formerly to prepare 
all the interrogatories both for 
cross-examination and on general 
examination of defendant's witnesses 
before commission opened. Ibid. 555. 

12. Instances after commission 
executed of a new commission 
granted or refused to a defendant, 
not having interrogatories prepared, 
at discretion : to be granted with 
very deliberate attention to the cir- 
cumstances, not suppressing the 
depositions taken ; but, if necessary, 
and a reasonable account given, 
why the defendant's case was not 
brought forward under the first 
commission, allowing him a new 
one for cross-examination,.. and the 
direct examination of his witnesses. 
Ibid. 556. 
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13. Liberty given to Master to 
examiae upon interrogatories upon 
motioD, without varying the decree. 
fVallis V. Thomas, VoL vii. 292. 



EXCEPTION. 



An exception of the thing that is 
subject of the gift is void. Bradley 
V. Peixto, Vol in. S25. 



EXCEPTIONS. 
See Practice, [E.] 



EXCOMMUNICATION. 

See Absolution. 



EXECUTION. 

1. Equity of redemption of a term 
cannot be taken in execution. Lyster 
y^DoUand, Vol 1.431. 

2. Separate execution under joint 
judgment. Ex parte Hamper, Vol. 

XVII. 413. 

3. Execution against joint pro- 
perty; though the foundation of the 
action had no relation to the jqiut 
Concern. Ibid. 

4. Separate execution under joint 
judgment. Wilson^ ex parte. Vol. 

XVIII. 441. 
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[A.] Duty and Privileges. — Lia- 
bility. — Interest. — Costs. 
[B.] When a Trustee of the 

Residue. 

And s^€^ Baron and Feme, [D.]4. 
— Infant, 6.—- Retai n er. 

1. Executors ought not vi^ithout 
great reason to permit money to 
remain upon personal security longer 
than is absolutely necessary. PaweU 
V. Evans, Vol. ¥.844. 

2. Cannot buy the debts for his 
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own benefit. Ex parte Lacy, Vol. 
vr. 628. 

3. Cannot buy for his own benefit 
debts due from the testator's estate. 
Ex parte James, Vol. viii. 346. 330. 

4. Bound to call in monej- out 
upon personal security; and there- 
fore to pay into Court money due 
from himself. Eagleton v. Coventry, 
Vol. viii. 466. 

5. An executor dying before pro- 
bate, was held entitled to a legacy 
given for his care and loss of time, 
by having concurred with the others 
in directions for the funeral, and 
paying small sums on that occasion. 
Harrison v. Bowley, Vol. iv. 212. 

6. Qtuere, Whether an executor 
was entitled to a legacy in that (Cha- 
racter, who died at a distance, with- 
out manifesting any intention to 
accept the trust, or without knowing 
it, lbid.2\5. 

Giving directions for funeral will 
not make a man executor. Ibid. 2 1 6. 

?• Executor refusing to execute 
the trust, shall not have the legacy. 
Andrews v. Trinity Hall, Cambridge, 
Vol. IX. 534. 

8. An executor in India, passing 
his accounts in this Court, is en- 
titled to commission upon receipts, 
&c. according to the practice in 
India. Chetham v. Lord AuMey, Vol. 
IV. 72. 

9. When an executor, under a 
fair misapprehension, claimed to 
retain a x^harge for commission, but 
which was disallowed by the Master, 
as not having been charged in his 
accounts from time to time; the 
petition to charge him with interest 
on the sum retained was dismissed. 
The decree contained no direction 
as to interest. Qucere, If it could be 
brought before the Court by peti- 
tion ? Bfiiere v. Pemberton, Vol. xii. 
386. 

10. Right to retain his own debt. 
Georges v. Georges, Vol. xviii, 296. 

L5 
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1 U Retainer allowed to one exe- 
cutor out of a legacy to his co-exe- 
cutor in respect of a devastavit. Sinis 
.V. Doughfy, Vol. V. 243. 

12. AdministratioD not brought 
before the Master, after a decree 
passed and entered, if any thing in 
the decree affecting him by way of 
order to pay ;' otherwise if merely 
to witness what is done, haberg- 
ham V. Vincent, Vol. i. 68. 

13. Not allowed payments made, 
.after decree to accoiant; but to stand 

in the place of such creditors. Jones 
V. Jukes f Vol. II. 518. 

14. A co-executor, who proved, 
but never acted, cannot be charged 
by receiving a bill by the post on 
account of the estate and sending 
it immediately to the acting exe- 
cutor. Balchen v. Scott^ Vol.i i. 678. 

15. If an executor without appli- 
cation to the Court does what the 
Court would have approved, it shall 
stand. Lee v. Brown, Vol. iv. 369. 

16* Dividend received by an exe- 
cutor on account of a bond spe- 
cifically bequeathed, but retained 
by him, and another, to which he 
was beneficially entitled under the 
will, apportioned. Innes v. Johnson, 
Vol. IV. 568. 

1 7. Discharged from a loss under 
favourable circumstances. Bacon v. 
Bacon, Vol. v. 331. But two exe- 
cutors under the circumstances 
charged with a loss by neglecting to 
call in money lentb}' the testa tor upon 
bond. Powell v. Evans, Vol. v. 839. 

18. Pledge by executors of bonds 
to the testator, upon advances from 
time to time for several years : de- 
cree at the Rolls, dismissing a bill 
not by the Creditors or legatees, but 
by co-executors, who had not pre- 
viously acted, affirmed by the Lord 
Chancellor on appeal. M^Leod v. 
Drunimond^ Vol. xvii. 152. 

19- Generally a purcha^^r from 
an executor not bound by his inis- 



application of. the money; nof in 
many cases, even of pled ge^ if free 
from fraud, or direct evidence on 
the. face .of the transaction of an in- 
tended misapplication. Rid* 154. 

20. Under a deposit by executors 
of the testator's property with their 
own for their own debt, the latter to 
be first applied. Ibid. 158. 

si. No action of trespass. for 
mesne profits against the executor. 
Ptdteney v. Warren, Vol. vi. 86. 

But see Account, 12. 

22. Devise of annuity of 50Z., to 
be purchased by executor, who till 
the purchase was to pay annuitant 
40/. a year; executor instead of 
purchasiiig, paid 50Z. a year from 
testator's rents, annuitant entitled 
to 40Z. the first year, and 50/. a year 
afterwards : though the Court mi^ght 
have charged the executor with the 

[overpayment from the estate, the 
Master on a general account with 
just allowances cannot. Browne v. 
Spooner^ Vol. i. 291. 

Testator may provide that in case 
of a devolution to executors, they 
shall not alien, but it must be very 
special. Ibid. 295. 

23. Executor pays debts with 
money received under a decree, 
which is reversed : he must refund, 
otherwise, if the appeal is delayed. 
Pickering v. Lord Stamford, Vol, ii. 
583. 

Every presumption is to be made 
against a stale demand. Ibid. 

24. Bill by a legatee very nearly 
of age to secure the legacy: the 
costs were given out of the estate z 
but that will not be done in future 
upon a bill to secure the legacy oF 
an infant: as under the Legacy.Act 
36 Geo. 3. c 51. s. 32. the executor 
may pay the legacy into Court, and 
the legatee, when of age, may pe- 
tition for it. WlH>pha$n v. tVing^ 
field, Vol. IV. 360. 
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$5. This Court will not before a 
decree^ interpose in favour of an 
txecutor against a creditor pro- 
iieeding at law. Rush v. Higgs, 
Vol. IV. 638. 

26. The Court will protect an 
executor in doing what it would 
order. Htme v. Earl of Dartmovih^ 
Vol. VII. ISO. 

27. Transfer by an executor, a 
clear misapplication of assets^ im- 
mediately atter the death, to secure 
a debt of the executor and future 
advances, under circumstances of 
gross negligence, though not direct 
fraud, set aside by general legatees. 
ffiB y. Simpson^ Vol. vii. 15/. 

28. In many respects and for 
oiaQy purposes thira persons may 
consider executors absolute owners. 
^ Vol. VII, 166. 

29. Power of disposition gene- 
'^ly incident to an executor. Ihid, 

30. Admission of the receipt of 
^Ois, which sums he had paid, Sec. 
* good discharge. Ridgmay v. DaV'- 
^n, Vol. VII. 405. 

-And 5^ff Account, 9. 

31. Executors not charged for a 
^^nsfer by them to their co-exe- 

Mtor of a sum which he actually 
^plied to the payment of debts, 
^erely on the ground that he had 
^imseJf received other money which 
^« had not applied, but for which 
^e remained answerable. Court di- 
^^cted it to be ascertained whether 
' lie specific money was applied in 
^scharge of any, and of what debts. 
^jordr SA^brook v# l/n'd Hinchin- 
irook, Vol. II. 252. 

3^ To justify an executor in 
disposing of a fund, upon the re- 
presentation of his co-executor, the 
act must be necessary for the pur- 
poses of the will, and he must use 
i^asonable ' diligence to inquire 
whether the representation be true. 
Ibid. 
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33. Legacy payable at 21 with 
5 per cent, till payahle; executrix 
advanced a sum larger than the 
legacy by discharging disburse- 
ments, all paid bond fide for the 
infant, though some were improper. 
Legatee when of age assigned the 
legacy. Assignee entitled against 
executrix to the legacy with 4 'per 
cent, from the time it was payable. 
Davis V. Austeny Vol, i. 247* 

34. An executor keeping the 
fund, and using it for his own be- 
nefit, contrary to his trust, decreed 
to account for interest at 5 per cent, 
and costs. Piety v. Stace^ Vol. iv. 
620. 

35. Charged with interest upon 
balances in their hands. Longmore 
V. Broome^ Vol. vii. 124. 

Executor charged with inte- 
rest on assets in his hands; he 
having withheld it and gone abroad 
without putting in his examinatioa 
being then in contempt; but only 
4i per cent, there being nothing but 
mere negligence. Rocke v. Hart, 
Vol. II* 58. 

To make him chargeable with 
more, it must be shewn either that 
he employed it, or derived advan- 
tage from it. Ibid, 

Keeping it at his bankers is an 
employing it. Ibid. 

36. Executor calling in the pro- 
perty out upon good securities (tud 
using it as his own, without any 
purpose on the trust, charged with 
interest at 5 per cent, and costs. 
Mosley v. Ward^ Vol. xi. 581. 

37. Interest upon balances and 
costs directed against an ad mini* 
stratrix,upon affidavits of her having 
attempted to support a discharge 
before the Master by forgeries,. 8lc. 
Parnell v. Price, Vol. xiv. 502. 

38. Upon a decree against an 
executor to account, and a direction 
to the Master 10 make half-yearly 
rests in the computation ; held, to 
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warrant the Master in charging in- 
terest upon interest, and the direc- 
tion to be well executed by a cal- 
culation of interest upon each re- 
ceipt or payment from the day of 
its being received or paid, a balance 
stiiick at the end of the half-year, 
and carried forward as an item in 
the succeeding account, carrying 
interest. Raphael v. Boekm, Vol. 
XT. 92. And affirmed on rehearing. 
Vol. XIII. 407. 

39. When the will expressly di- 
rects the executor to accumulate, 
the Court will not permit him tb 
account, as if the money had been 
laid out in the funds, if it were not 
actually so. Ibid. 108. 

40. Under an imperative direc- 
tion to an executor to accumulate, 
held, that his having become bank- 
rupt did not alter the rule, that he 
should be charged with interest at 
5 per cent, with r6sts. Domford v. 
Dcrrtfordy Vol. xii. 127. 

41. Costs of course against exe- 
cutors, who are decreed to pay in- 
terest on account of a breach of 
trust. Seers v. Hindj Vol. i. 294. 

42. A decree against an executor 
is in nature of a judgment at law. 
After that he may on motion, with- 
out filing a bill for an injunction, 
restrain ^ creditor suing at law. 
The executor must pay the costs 
till notice of the decree, but not 
after notice ; and he must make an 
affidavit as to the funds in his 
hands. Paxton v. Douglas^ Vol. 
viii. 520. 

43. Executors being charged with 
interest, semble costs do not follow 
as of course, biit decreed under cir- 
cumstances. Ashbumham v. Thomp^ 
son,Wo\. xiii. 402. 

44. Court allowed the executor 
costs of the subsequent proceedings, 
merely following up the account 
directed by the decree against him: 
so those occasioned by the neces-l 
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sary investigation of that subject. 
Raphael v. Boehm^ Vol. xiii. 591. 

45. Creditor filing a bill against 
an executor, cannot make a debtor 
of his debtor party : in case of in- 
solvency in the executor the Court 
will, on petition, appoint a receiver, 
and compel the executor to allow 
his name to be used in bringing 
actions. ' Utterson v. Mair, Vol. 11. 
95. 

46. One executor in trust is not 
answerable for the receipts of the 
other merely by taking probate, 
permitting the other to possess the 
assets, and joining in acts necessary 
to enable him to administer : other- 
wise if he goes farther and concurs 
in the application. Hoveyv. BlakC' 
man, Vol. IV. 596. 

47. Agents being also appoint 
executors of the principal, are nov 
entitled to commission upon remit — 
tances from India by the testato~ .^^ 
not received until after his deatl^cr-i 
Ibid. 

48. Executors of a receiver 'acHZJ- 
mitting assets bound to answer whs 



was upon a subsequent inquiry foui 
due for interest. Ibid. 606. 

49. Joining in a receipt, thoug~£ 
perhaps not exactly necessary, no^ 
conclusive against an executor, anjr 
more than against a trustee, (o- 
charge him with the receipts of his 
co-executor. Ibid. 608. 

50. Bill of exchange remitted to 
two agents, payable to them per- 
sonally, who on the death of the 
principal become his executors: the 
mere indorsement of one, after they 
are executors, in order to enable the 
other to receive the money, is not 
sufficient to charge him who does 
receive it. Ibid. 608. 

51. One executor and trustee 
charged under the circumstances 
with a loss occasioned by joining 
in the sale of stock ; the other having 
received all the money and ab- 
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sconded. Chambers v. Minchin, Vol. 
VII. 186. 

52. General rule, that executors 
joining in a receipt are all charge- 
able: in the case of trustees, only 
the person receiving the money. 
The reason of the distinction. The 
^ Lord Chancellor disapproved the 
relaxation in favour of executors of 
that rule. Ibid. Vol. vii. 198. 

53. Executor acting with regard 
to the testator^s property in any 
other manner than the trust requires 
is answerable to the cestui que trust 
for any gain,, and is liable to any 
loss. Piety v. Stace, VoL.iv. 622. 

54. Executor, charged by his an- 
swer, not permitted to discharge 
himself by nis affidavit of payments 
to the testator in his life. Ridgway v. 
Darwin^ Vol. vii. 404. 

55. A debt due from an executor 
is assets: the Court, upon sug- 
gestion of a legatee, without affi- 
davit, permitted an interrogatory to 
^hat etfect to be exhibited, upon a 
Mil by legatees and decree ror an 
Recount. Such an interrogatory 
^Uglit to be contained in every de- 
^fee. Simmons v. Gutteridge, Vol. 
^111.262. 

56. Legatee can only obtain an 
Account by bill. Ibid. 

l^ B.] When Trustee of Residue. 

And see Legacy, [L.] — Residue. 
— Teustee, [C] 

1. At law, executors take abso- 
lutely any beneficial as well as no- 
minal interest, when nothing serving 
to intimate merely a trust. Bennet 
v. Batckehf^, Vol. i. 67. 

2. -Residue unbequeathed; codicil 
disposing of it, but with blanks for 
Dames, 8cc. not filled up, and un- 
executed, found with the will; 
«ind contradictory evidence of in- 
tent: executor having a specific 
legacy trustee for the next of kin. 
bourse \. Finch, Vol. i. 344. 
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3. Residue unbequeathed ; a co- 
dicil disposing of it, but with blanks 
for names, 8cc. and unexecuted, 
found with the will, and there being 
contradictory evidence of intent; 
the executor, having a specific le- 
gacy, held to be a trustee for next 
of kin. Homsby v. Finchj Vol. ii. 
78. 

A legacy will not take away the 
executor's right to the residue, un- 
less inconsistent with the supposi- 
tion that he is to take the whole. lb. 

4. Testator gave the residue to 
his executors for their own use and 
benefit; afterwards by a codicil he 
directed them to dispose of it in 
charities, and part was accordingly 
applied in founding a school : thirty- 
five years after the testator's death, 
all the next of kin and the acting 
trustee being dead, a bill was filed 
by the representative of one of the 
next of kin, on the ground that part 
of the personal was secured by 
mortgage ; therefore, as to that, the 
charitable bequest was void, and 
that the right of the next of kin 
was biit lately discovered ; the bill 
therefore prayed an account of the 
personal, and that the charitable 
bequest of what was out on mort- 
gage should be declared void, and 
that it should result to, the next of 
kin : held that by the codicil the 
executors were trustees of the whole, 
and could not claim for themselves ; 
that at all events the next of kin 
could not recal what had been laid 
out; that the length of time alone 
was not sufficient to raise a pre- 
sumption, that they knew their right 
and released it, or acquiesced ; there- 
fore an account was decreed, but 
with special inquiry into all the cir- 
cumstances, and whether the next 
of kin released, assigned, or in any 
manner gave up their right. Upon 
the report, the special circumstances 
affording no presumption of a re- 
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lease, an issue being declined, the 
accounts being clear, the trustees 
not being called on to reiiind what 
bad been applied, and the widow 
being barred by the will, or her 
right of election having become 
impracticable, so much of the per- 
sonal residue bequeathed to the 
charity, as was secured on mort- 

ijage, was, notwithstanding the 
ength of time, decreed to the next 
of kin, with interest from the filing 
of the bill. Pickering \. Lord. Stam- 
^ri, Vol. II. 272. 58 U 

5. Length of time may bar in 
equity: 20 years possession bars an 
equity of redemption : but no time 
can cover a fraud. Ibid, ^80. 

After 35 years a legacy would 
be barred on presumption of satis- 
faction. Ibid. 

6. Legacy to an executor for his 
care is equivalent to a declaration 
of trust, and evidence is therefore 
inadmissible. ClenneU v. Lewth- 
waite, Vol. 11. 472. 

7. Executor is entitled to an un- 
bequeathed residue, unless there is 
a strong and violent presumption 
against bim : a legacy to him affords 
such presumption; but parol evi- 
dence of the intention is admissible 
to rebut that, and is not to be con- 
fined to the time of making the 
will : but it must be to show the inten- 
tion at that time only. Ibid, 465.644. 

8. Residue unbequeathed decreed 
to the executor, who was a legatee, 
upon the intention appearing in the 
irill and by parol evidence. Ibid, 

9. Testator in India gives all his 
estate and e Sects to J. in England 
in trust, and directs his property to 
be remitted to him: and after several 
legacies, he gives J. 800/. and re- 
quests him, as soon as the property 
is remitted, to lay out the same in 
the funds, or other securities, which 
shall appear most advantageous for 
those which shall be benefitted by 
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it hereafter. The 800/. is a bene- 
ficial legacy, not in trust. JVadley 
V. North, Vol. III. 364. 

10. So, executor having specific 
bequests by will and codicil, held a 
trustee for next of kin, as to the 
residue. Holford v. Wood^ VoL iv. 
76. 

11. Testatrix by will appointed 
an executor, and gave him a legacy: 
afterwards by a testa meritary paper 
she directed the residue to be dis- 
posed of according to private in- 
structions to him ; and having by a 
subsequent codicil added another 
executor, died without giving any 
instructions: the executors are trus- 
tees of the residue for the next of 
kin. Afordaunt v. Htisset/,- Vol. iv. 

12. A partnership in London being 
appointed, not individually, but as 
a firm, executors and guardians 
claimed the residue undisposed of, 
in exclusion of persons appointed 
at tor ne^^s, executors, and guardians, 
in Denmark, and others appointed 
attorneys and executors in India: 
decreed a trust for the next of kin ; 
and it was referred to the Master to 
appoint a guardian. De Mazar v. 
Pybus, Vol. IV. 644. 

1.3. Bequest of various particu- 
lars, comprising all the testator's 
personal estate to his wife for life: 
then, after specifically disposing of 
and charging with legacies certain 
parts after the death of his wife, he 
appointed her executrix, she payipg 
his debts and funeral expenses: held 
a resulting trust as to the residue; 
there being no farther disposition 
and no evidence. Dicks v. Lambert^ 
Vol. IV. 725. 

14. Executor takes the residue 
undisposed of, unless there is a 
strong and violent presumption 
against him. A legacy docs afford 
tiiat presumption, unless there ar^ 
special circumstances. Ibid, 729. 
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15. Ground of admitting parol 
evidence between the executor and 
next of kin as to the residue undis- 
posed of. Ibid. 730. 

16. Bequest to executor by way 
of exception is not sufficient to bar 
him from the residue.undisposed of. 
lUd. 73 1 . 

17. One executor being, by a le- 
gacy for his care, clearly a trustee 
of the residue for the next of kin, 
the other is also. White v. Evans, 
Vol. IV. 2 1 . 

When it appears, by express de- 
claration or inference, that execu- 
tors are not to take the residue be- 
neficially, they are trustees. A le- 
gacy is only one mode of shewing 
it; and if expressed to be for care 
and trouble, parol evidence cannot 
be received. Ibid. 22. 

18. Executors having legacies of 
20?. a-piece to buy mourning rings 
and equal specific legacies, were 
"ipon the former held trustees of the 
undisposed of residue for the next 
of kin. Nisbett v. Murray^ Vol. v. 
149. 

19. Equal legacies to two exe- 
^tors make them trustees of the 
Residue undisposed of; notwith- 
standing ineouality as to the real 
^tate. So, tnough the legacies are 
given by a subsequent instrument. 
Muckleston v. Brown, Vol. vi. 64. 

20. Executor held a trustee for 
the next of kin of the residue un- 
disposed of upon a legacy, against 
an argument upon the will opposing 
the presumption. Abbot v. Abbot, 
Vol. VI. 343. 

See Charity, 30. — Evidence, 
23. — Executor, 22. 

21. At law the appointment of an 
executor is a gift of every thing 
not disponed of. Vol. vii. 228. 

22. Executors, though not having 
legacies, held trustees of the residue 
for the next of kin. Urquhart v. 
King, VoL VII. 225. 
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23. A legacy to an executor raises 
a presumption against his legal title 
to the residue ; which he may rebut 
by evidence. Vol. vii. 229. 

21. Where the executor is trus- 
tee of the residue for the next of 
kin, parol declarations previous and 
subsequent to the will, as well as at 
the time, are admissible; but their 
weight and efficacy very different. 
VolT V1I.518. 

See Agreement, 48. 50, 51. — 
Trust (restdting), 85. — Satisfac- 
tion, 26. 

25. Personal estate bequeathed 
to trustees upon trust. The exe- 
cutors, one of whom was also one 
of the trustees, not entitled bene- 
ficially, in default of the declaration 
of trust. Milnes v. Slater , VoL viii.. 
295. 

26. Legacy to a man described 
as executor: if the office does not 
continue, he shall not have the le<- 
gacy. Vol. VIII. 593. 

27. Two of the executors being 
clearly trustees by the effect of di- 
rections annexed to their appoint- 
ment, all the executors are trustees 
for the next of kin of the residue 
undisposed of. Sadler v. Jkimer^ 
Vol. VIII. 6 17. 

28. Legacies of a diamond ring 
to one, and of 200/. each to some 
of the others for mourning rings, as ' 
a token of affection, &c. would not 
make the executors trustees. Ibid. 

See Assets, administration- 
op, 6. — Trust, 92. 

29. When executors and trustees 
joined in the transfer of all the stock 
into their own names, and lent pro- 
duce of part to a partnership in which 
one of them was engaged, held 
liable for loss occasioned by such 
loan, although the others received 
no benefit. French v. Hobson, Vol. 
IX. 103. 

30. When the appointment of 
executors, *^if they will be so good 
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as to do it,^ implied a burthen, and 
not a beneficial interest, held that a 
gift to thiem of the reversionary in- 
terest after a life interest, in annui- 
ties, made them trustees of the re- 
sidue for the next of kin. Seley v. 
Wood^^oX. X.71. 

31. A legacy being given to one 
executor for his trouble, the Court 
admitted parol evidence on behalf 
of the co-executrix, to rebut the 
presumption for the next of kin, 
and afterwards decreed her to be 
entitled to the residue. JVilliams v. 
Jones, Vol. x. 83. 

32. A plaintiff having taken pro- 
bate, must be taken to be executor, 
where testator appointed four exe- 
cutors, and gave legacies only to 
two, following the appointment of 
a specific trust to them ; and le- 
gacies were also given to the only 
next of kin : held that they were 
not trustees of the residue. Grif- 

Jiths V. Hamilton^ Vol. xii. 298. 

33. Executors have a joint in- 
terest in such residue which sur- 
vives. Ihid. 

34. A specific legacy to an exe- 
cutor, expressly for his care and 
trouble, amounts to a declaration 
that he is not to take the residue 
beneficially. But unequal legacies 
given to them do not make them 
trustees ; the effect is only a pre- 
ference pro tanto. When, how- 
ever, one be clearly a trustee, all his 
co-executors also are trustees. Ibid, 

35. A legacy to the next of kin 
affords no inference against his title 
to the residue undisposed of. Ibid, 
309. 

36. Executors, two having un- 
equal legacies, and the other none ; 
held not to take the residue as trus- 
tees. Ra*oclings v. Jennings, Vol. 
XIII. 46. 

37. Appointment of executor, 
though an extinguishment at law 
of a debt due from the executor to 
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the testator, yet a trust is raised in 
equity for the next of kin. Berry 
V. Usher^ Vol. xi. 90. 

38. Where, from the circum- 
stances, it appeared that the tes- 
tator, in the amount and equality, 
considered them in the character of 
executors, held that an executor 
having renounced, was not entitled 
to the legacy. Stackpoole v. HaweUj 
Vol. XIII. 417. 

39. Primdfade, the presumption 
is, that a legacy is given to an exe- 
cutor in that character. Ibid, 

40. When only one executor had 
a legacy, and no inference from the 
will that they were to take as trus- 
tees, held that they were entitled to 
the residue, though they were called 
trustees to the will, and were clearly 
such as to part of th^ property. 
Semble, They will, in general, take 
beneficially, unless there is a strong 
and viok'ut presumption that they 
shall not so take. Fratl v. Sladden, 
Vol. XIV. 193. 

41. If executors are appointed, 
expressly in trust, and the trust is 
co-extensive with the office of exe- 
cutor, they cannot take beneficially. 
Ibid. lys. 

42. A direction, that '^ all piy 
property shall pass by this, my co- 
dicil, according to law, save and 
except,'- &c., two or three small le- 
gacies, and appointing an executor 
therein, requesting him " to make 
such little arrangements as he has 
reason to think I should wish," held 
that such request djd not determine 
the question as to his beneficial in- 
terest in the residue. Decreed that 
the testator was trustee for the widow 
and next of kin, according to the 
statute. Lord Cranky v. HaU^ Vol. 
xiv. 307. 

43. A bequest to executors upon 
a trust not declared, or one which 
fails, the executors being clearly 
intended not to. have the benefit. 
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must be trustees for the next of kin : 
but a bequest to them for such pur- 
poses as they shall think fit, is a 
gift to them. Paice v. Archbishop 
of Canterbury, Vol. xiv. 370. 

42. Upon marriage articles in 
favour of a daughter, subsequently 
confirmed by a paper reciting them, 
^ith a direction, that all his pro- 
perty should be vested in the nus- 
band, " preferable to any executor," 
for the purposes of such articles. 
Probate of such paper having been 
granted to the husband as exe- 
cutor, held to be conclusive, and 
that he took beneficially, and not 
as trustee. Walton v. Walton, Vol. 
XIV. 318. 

43. It is not universally true, that 
the expression of a purpose for 
^hich even a devise is made, 
Confines the devise to that purpose 
^one, with a resulting trust for the 
«eir: there is no general rule, each 
<^ase depending upon its own par- 
ticular circumstances. Ibid, 322. 

44. An executor is always per- 
hiitted to give parol evidence in 
favour of his legal title, except 
Mrhere he is unequivocally declared 
a trustee. Ibid. 

45. The Court will not grant an 
issue to determine that question be- 
tween the executor and the next of 
kin. Ibid. 323. 

46. Testator gave all his estate 
and eflFects to two persons, their 
heirs, executors, &c. ; upon trust in 
the first place to pay, and charged 
and chargeable with, all his debts 
and funeral expenses, and the le- 
gacies after given. Ibid. 

47. Those persons, whether they 
could claim in their individual cha- 
racters, or not, being afterwards ap- 
pointed executors, held entitled to 
the residue undisposed of (including 
a legacy to a charity, void by the 
Stat. 9 Geo. 2. c. 36.) for their own 
benefit, against the claim of the next 
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of kin; the whole property being per- 
sonal. Dawson v. Clark,\o\. x v.409. 

48. Instances where the residue 
being intended to b.e given from the 
executors, they cannot take it, 
though the bequest does not take 
eflfect. Ibid. 414}. 

Executors take the residue pre- 
cisely in the same plight as residu- 
ary legatees would take it. Ibid. 
417. 

49. Executor having general and 
specific legacies not expressly for 
his care, &c., was not precluded 
from giving evidence of the inten- 
tion, that he should have the re- 
sidue beneficially, by an exception 
of plate out of furniture bequeathed 
to him, and by a bequest to him of 
a contract for a leasehold house, 
subsequent to the appointment of 
executor : the eflfect being only that 
he should not take the plate under 
that bequest of furniture ; and a fu- 
ture disposition of the residue might 
have been contemplated. Upon 
the evidence raising no direct in- 
tention in his favour, but mere in- 
ference from equivocal declaration, 
with an intention to make an ex- 
press residuary disposition, the exe- 
cutor declared a trustee of the re- 
sidue for the next of kin. Langham 
V. Sanford, Vol. xvii. 435. 

50. Executor having a legacy 
expressly for his care, &c. cannot 
produce evidence of intention that 
he should take the residue bene- 
ficially. Ibid. 443. 

51. Against the claim of an exe- 
cutor to the residue, no stress laid 
on a direction for payment of his 
legacy out of the personal estate. 
Ibid. 642. 

52. Legacy to an executor, pe- 
cuniary or specific, raises a strong 
and violent presumption, that he 
was not, when the will was made, 
intended to take the residue bene- 
ficially ; to be rebutted in equity 

M 
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by parol evidence, clear and strong, 
of .intention, that he shall take it. 
Ibid. 643. 

53. Parol evidence not admissible, 
where it appears clearly and con- 
clusively on the face of the will, 
that the executor was meant to be 
a trustee of the residue: nor, if the 

"legacy appears clearly not incon- 
sistent with his taking the residue. 
Ibid, 

54. Legal right of executor to 
the residue, unless a strong and vio- 
lent presumption to the contrary; 
which a legacy to him affords; 
liable to be rebutted by parol evi- 
dence of intention, that he shall 
have it. Ibid. 646. 

55. Question, whether executor, 
when appointed, was intended to 
have the residue, always determined 
by the Court. Ibid, 

56. Executors not excluded from 
the residue by a legacy to one, or 
unequal legacies to all. Ibid. 648. 

57. Testator presumed to know 
the law, viz. that a legacy to his 
executor excludes him from the 
surplus. Ibid, 

58. Distinction between the ef- 
fect of an incomplete residuary dis- 
position, and disposition by the 
will, or by a codicil, upon the exe- 
cutor's legal right to the residue. 
Ibid. 651. 

59. Effect of the distinction upon 
a legacy to a person by name, or 
by the dej|cription of executor; in 
the latter case, he takes in that cha- 
racter, with all the consequences. 
Curtie V. Pye^ Vol. xvii. 466. 

The decree affirmed on appeal. 
Langham v. Sariford, Vol. xix. 
641. 



EXECUTORY DEVISE. 
And see Accumulation, 2. 4. 

1. Executory devise is, in its na- 
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ture, equitable ; and becomes legal 
estate only by application of the 
statute of uses, which executes every 
species of interest that a court of 
equity would before ; and that has 
been extended to cases not in con- 
templation of the statute. Perry 
V. FhillipSi Vol. I. 9>5>5, 

£. Devise of real estates and land 
to be purchased with the residue, to 
trustees and their heirs, 8cc. upon 
trust to accumulate rents and pro- 
fits during the lives of testator's 
three sons. A., B., and C, and such 
of their sons (his grandchildren) as 
should be living at the time of his 
decease, or born in due time after; 
and after the death of the survivor 
to be divided into three lots; one 
of which he settled on the then 
eldest male lineal descendant of A. 
in strict tail male, with divers re- 
mainders over; and the two other 
lots to the then eldest male lineal 
descendant of B. and C. respect- 
ively, with similar limitations ; ancft 
upon failure of such male lineal de— 
scendants, upon trust, to sell and 

Eay the produce to his Majesty, his 
eirs and successors, to the use of 
the sinking fund. Decree estab- 
lishing the trusts of the will affirmed 
by the House of Lords upon appeal. 
Thellusson v. Woodford^ Vol. xi. 1 12. 

3. A testator may give a life 
estate to be appointed by the sur- 
vivor of one thousand persons. Ibid. 
145. 

4. Property may be so limited as 
to make it unalienable during any 
number of lives, not exceeding that 
to which testimony can be applied 
to determine when the survivor 
drops. Ibid. 

5. In executory devises, the time 
of gestation may be taken both at 
the beginning and the end. Ibid. 
149. 

6. The number of contingencies 
for an executory devise not materiol^ 
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if to happen within the limits al- 
lowed by law.. Ibid. 327. 

7. They cannot be governed by 
the rules of law, as to common law 
conveyances ; but whether they are 
to happen within a reasonable time 
or not. Ibid. 328. 

8. Every executory devise is good 
that does not tend to a perpetuity, 
t. €. that does not tend to make an 
estate unalienable beyond the pe- 
riod allowed by law, as to legal 
estates. Judges have, since the re- 
volution, approved of extending 
such devises; but there is no in- 
stance of a limitation of the number 
of lives. Ibid. 332. 

9. Limitation to executory de- 
vises twenty-one years after a life 
in being, allowing the period of ges- 
tation . Countess of Lincoln v. Duke 
^Newcastle, Vol. xii. 232. 



EXEMPTION. 

^nd see Debts, passim. — Assets, 
passim. — Election, 20. 
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And see Estates for Life, 2. — 
-Devise, 54*. 8K 

1. Tenant in tail restrained as to 
alienation, but with powers of leas- 
ing and jointuring as tenant for life, 
considered as such: and therefore 
his personal representative a cre- 
ditor for a charge on the estate paid 
by him (contrary intent not ap- 
pearing), though the subsequent re- 
mainders were of the same nature, 
and the term having been very short, 
little more than forty years remain- 
ing. Countess of Shrewsbury v. Earl 
qfShrevosbury, Vol. i. 227. 

2. Upon the purchase of an equity 
of redemption, the agreement of the 
purchase with the vendor to pay 
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the mortgage, without any com- 
munication with the mortgagee, is 
not sufficient to make it the per- 
sonal debt of the purchaser. Butler 
V. Butler, Vol. v. 534. 

3. To exempt the personal estate 
from payment of the debts, the will 
must afford a necessary implication; 
viz. that inference, that leaves no 
doubt upon the mind of the judge. 
Hartley v. Hurle, Vol. v. 540. 

4. Bequest of personal estate ex- 
empt from debts by mortgage ; the 
benefit of the exemption was con- 
fined to that legatee ; and failed, the 
bequest having lapsed by the death 
of the legatee in the life of the tes- 
tator. Waring v. Ward, Vol. v. 670. 

5. Devise of all his real estates 
(except a moiety of P. to be there- 
after disposed of) to trustees, sub- 
ject to* the payment of debts, le- 
gacies, &c. ; and further devise of 
the moiety of P. to trustees, to buy, 
demise, sell, or mortgage, to raise 
and pay 400Z. to plaintiff, with re- 
mainders over; but no direct be- 
quest to the plaintiff of 400/.: tes- 
tator then gave certain legacies, 
and charged the residue of his per- 
sonal estate with payment of debts, 
&c., in exoneration of the real 
estates before charged: held that 
the 400/. was an exclusive charge 
upon the moiety of P., which was 
not exonerated by the subsequent 
direction, which was referred to the 
prior charge, expressly excepting 
the estate afterwards charged with 
that sum. Spurway v. Glj/nn, Vol. 
II. 483. 

6. And interest was decreed upon 
such charge at four per cent. 

7. To exempt the personal estate 
from the debts, the will must shew 
that intention by indication plain: 
a provision for the debts out of the 
real estate is not sufficient. Brydges 
V. Phillips, Vol. VI. 567. 

8. To exempt the personal estate 

M21 
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from the debts, there must be de- 
claration plain, or manifest intention. 
Heme V, Barl of Dartmouth^ Vol. 
VII. 149. 

9. The heir of a purchaser exo- 
nerated by his personal assets from 
a mortgage, the result of the trans- 
action being a personal contract; 
and the personal assets, therefore, 
the primary fund. Waring v. Ward^ 
Vol. VI r. 332. 

10. No exoneration of the heir 
by the personal assets of a party, 
who never personally contracted; 
or not originally, but only as a far- 
ther security in a subsequent trans- 
action, not intended to disturb the 
order of charge : as the transfer of 
a mortgage, or the purchase of an 
equity of redemption : even though 
the interest is raised, the excess 
follows the subject of the original 
contract. Ihid. 

11. Exoneration of the heir from 
a mortgage, the personal debt of 
the ancestor. Ripley v. Watermorth, 
Vol. VII. 453. 

12. In order to exonerate the per- 
sonal estate, there must be either 
express words or a plain indication 
of intention, and not by a mere 
charge. Watson v. Brickwood^ Vol. 
IX. 447- 

13. Portions to be raised by a 
trust term in a settlement, the real 
estate held the primary fund; and 
a covenant by the settler to pay 
them auxiliary only. Lechmere v. 
Carleton, Vol. xv. 193. 

14. The personal estate being the 
proper and primary fund for the 
payment of debts and legacies,, can 
be exempted only by express de- 
claration, or plain and unequivocal 
manifestation of intention: and nei- 
ther a charge, nor a direction to 
sell, nor the creation of a term for 
payment, will exempt the personal 
testator. T&wer v. Lord Rom, Vol. 
cjcvin. 132.^ . . , 
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15. The circumstance, that the 
residuary legatee is the first taker of 
the real estate, sometimes held a 
ground for exempting the personal. 
Ibid. 140. 

16. Exoneration of the personal 
estate from the payment of debts 
upon the plain intention, collected 
from the whole will. Rootle v. 
Blundell^ Vol. xix. 494. 

1 7. To exempt the personal estate 
from the debts, express words are 
not necessary : there mu^t be plain 
intention and necessary implication, 
i. e. not resting on conjecture, but 
sufficient to convince the judge. 
Ibid.5\7. 

18. The personal estate firstliable, 
in equity at least, to the debts. Its 
amount, unless apparent on the face 
of the will, makes no difference. 
Not sufficient that the real estate is 
charged, unless the personal estate 
is discharged. Ibid, 518. 

19. Upon the question of exone- 
ration of the personal estate, stress 
laid on the circumstance, that the 
same persons are to deal with the 
real and personal estates. Ibtd. 528. 

20. The personal estate first liable 
to the debts ; unless the intention is 
clearly to exempt it, and throw them 
wholly on the real ; for which ex- 
press words are not necessary. Ibid, 
521. 

21. Lord Thurlow's and Lord 
Northington's opinions, that there 
is no difference upon the question of 
exonerating the personal estate from 
giving it to the person appointed 
executor. Ibid. 522. 

22. Weight of the clause ap- 
pointing the trustees of the real 
estate, charged with the debts, exe- 
cutprs depending upon the whole 
will. Ibid. 522. 

23. Upon the .question, whether 
the real estate is exonerated, . the 
Court is neither to go. by conjecture, 
not to require an intentioii sq clear 
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that no one can say it is otherwise. 
If the mind of the judge is con- 
vinced of the intention, he is bound 
to declare it. Bootle v. Blundell, 
VoL XIX. 526. 

24. To exempt the personal estate 
from payment of the debts, the in- 
tention, not merely to charge the 
real estate, but so as to discharge 
the personal, must be collected from 
the whole will so clear as to convince 
the judicial mind, which is to de- 
termine. Ibid, 526. 

25. Generally the personal estate 
is the primary fund for debts, fune- 
ral expenses, and legacies not given 
out of a particular fund. Ibid. 527. 

26. Generally the trustees of the 
xeal estate being the executors is 
cigainst the intention to exempt the 
personal estate from the debts ; but 
may, under circumstances, turn the 
other way ; as if they liave legacies 
payable only out of the real estate. 
Ibid. 527. 

27. As to the ejffect, upon the 
question, whether the personal estate 
is exonerated from the debts, of the 
distinction, whether it is given as 
residue, or as the personal estate 
simply, or after enumerated articles 
of a nature not applicable to the 
payment of debts, Qucere. 

The'weight of such circumstances 
and of the inference from a strict 
settlement of an intention to pre- 
serve the real estate, depends on the 
whole of the will. Ibtd, 531. 

28. On the question of exonerat- 
ing the personal estate from the 
debts, great stress has been laid on 
the reial estate being made liable to 
the funeral expenses, Sec. Ibid. 533. 



EXTENT. 

There is no equity for a person, 
against whom an extent in aid has 
is6U€d5 to be reimbursed by his cre- 
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ditor, on the ground, that he has 
property sufficient to satisfy his debt 
to the crpwn without having re- 
course to the extent in aid. Phillips 
V. Skauo^ Vol. viii. 241. 
And see Practice. 
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Parol, to explain. 

Presumptive. 

Hearsay. 
J).] Public documents, legal 

proceedings. 
E.] Handwriting. 
F.] Examinations, answers, 

WITNESSES. 

[G.] Private writings. 



[A.] Parol, to explain. 

And see Agent and principal, 
[A.] 12. — Agreement, [B.] 4, 
5, 6. — Baron and feme, [E.] 2. 
"—Deeds. 

1. Parol evidence not admitted to 
prove an agreement made upon the 
purchase of an annuity, that it 
should be redeemable. Hare v. 
Sherwoodf Vol. i. 241. 

2. On a written agreement parol 
evidence admissible in equity in 
cases of fraud, and where party will 
admit there was some agreement. 
Ibid. 243. 

3. Agreement for a lease of a farm 
referring to a paper containing the 
terms, parol evidence to prove, 
which of the clauses in that paper 
had been read at a meeting between 
the parties, refused. Brodie v. St* 
PflwZ, Vol. I. 326. 

4. Parol evidence admissible to 
rebut a presumption; without re- 
gard to the nature of it ; as, whether 
a mere casual conversation with a 
stranger, or between the parties and 
upon the subject; or whether at the 
time of the transaction, previous 
or subsequent But those circum- 



166 EVIDENCE. 

Stances are very material with re- 
ference to the weight and efficacy 
of it. Trimmer v. Bayne^ Vol. vii. 
508. 

5. Declarations of a party to a 
deed previous to the execution ad- 
mitted in support of the deed against 
imputations of fraud; declarations 
subsequent, impeaching the deed, 
were rejected. Conolly v. Lord 
JSowe, Vol. V. 700. 

6. Evidence to prove the intention 
of the parties to a settlement refused. 
Brydges v. The Duchess qfChandos^ 
Vol. II. 417. 

7. An agreement accompanying 
the deposit of title deeds, though 
inadmissible as evidence for want of 
stamp, does not exclude parol evi- 
dence, if otherwise admissible, the 
agreement itself would only be re- 
ceived as an acknowledgment of 
the fact and purport of the delivery, 
Hiem v. Mill^ Vol. xiii. 119. 

8. Though a paper, as the par- 
ticular upon a sale by auction, may 
by reference be engrafted into a con- 
tract within the statute of frauds, 
that will not authorise the introduc- 
tion of parol evidence to show what 
part was read. Higginson v. Clowes, 
Vol. XV. 522. 

9. Circumstances not sufficient 
evidence of a release of a bond debt. 
Reeves v. Brymer^ Vol. vi. 5l6. 

10. Upon a legacy to wife of the 
testator by the description of his 
chaste wife, evidence of her incon- 
tinence is not admissible. Kennell 
V. AbboUj Vol. IV. 809. 

11. A legatee, son-in-law to the 
testator was held entitled to his le- 
gacy discharged from debts due by 
him to the testator, and a debt,' for 
which the testator was his surety, 
upon evidence from the testator's 
accounts, letters, and memorandums 
in his hand-writing. Parol evidence 
of declarations in conversation was 
produced for the same purpose : but 
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the Court appeared to rely on the 
evidence in Writing, Eden y. Smyth, 
Vol. V. 341. 

12. Evidence that an appoint- 
ment was improperly obtained, be- 
ing executed by a will regularly 

? roved, was rejected. Kemp v. Kemp, 
'61. V. 849. 

13. Upon a presumption of sa- 
tisfaction by will, evidence admissi- 
ble : first, to constitute the fact, that 
the testator was debtor; secondly, 
to meet or fortify the presumption. 
Pole V. Lord Somers, Vol. vi. 321. 

14. Admitted upon equities arising 
out of presumptions ; and in the case 
of the next of kin and executor evi- 
dence between the will and the death 
of the testator, but as to his intention 
at the date of the will. Ibid. 324. 

15. A statement of property writ- 
ten by the testator, and his books of 
accounts, admitted as evidence, that 
be considered as his property, and 
meant to dispose of, property, not 
strictly, though in some sense, his : 
mortgages and leases, the property 
of his wife under a will, by which 
he was executor with her before 
marriage. Druce v. Denison, Vol. vi. 
385. . 

16. Parol evidence admissible 
upon a latent, not upon a patent, 
ambiguity, to rebut equities, ground- 
ed upon presumption, and perhaps 
to support the presumption, to oust 
an implication, and to explain, what 
is parcel of the premises granted or 
conveyed. Ibid. 397. 

17. Extrinsic evidence admitted, 
not to construe a will, but to show 
with reference to what it was made. 
Bengough v. Walker, Vol.xv. 614. 

18. Legacy to A. if in the testa- 
tor's service at the time of his de- 
cease. 

Parol evidence admitted to show, 
that, though she had quitted his 
house, she continued, and was con- 
sidered by him as in his service; 
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and upon that evidence the legacy 
was established. Herbert v. Keed^ 
Vol. XVI. 481. 

19. Evidence not admissible to 
alter a will. Ibid, 48 1 . 

[B.] Pbesumptive. 

1. A declaration of uses by the 
founder of a charity presumed from 
an entry in an ancient book, pur- 
porting to be such declaration^ but 
without signature or date ; the book 
being kept by the trustees for en- 
tering their proceedings, and con- 
taining an order by the trustees, 
dated six years after creation of the 
^''Ust, that the declaration of the 
rounder be then entered as a direc- 
'^'on to the trustees, Att. Gen, v. 
^otdtbee, Vol. ii. 380. 

2.' The existence and execution 
^^f a settlement by indentures of lease 
^nd release presumed from cir- 
^^umstances ; principally the exist- 
ence of the drafts ; the statement in 
^n abstract of the title, and the 
Existence of the lease for a year of 
^Dther estates appearing to have been 
included in the same plan of settle- 
inent. Ward v. Gamons, Vol. x vii. 
134. 

3- The production of a paper im- 
porting to be an attested copy, may 
with other evidence have consider- 
able weight. Ibid. 140. 

* [C] Hearsay. 

1. Upon the trial of an issue of 
pedigree, held that declarations of a 
husband that his wife was illegiti- 
inate were admissible, with the qua- 
lification whether he knew it, not 
Vbether he had heard it from her 
Jrel at ions. Vawles v. Youngs Vol. x 1 1 . 
140. 

9,, So declarations of heads of fa- 
milies made of Tecord upon inquisi- 
tions post mortem. So inscriptions, 
rings, &c. Ibid. 

3. The rule of evidence that hus- 
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band and wife cannot give evidence 
for or against each other does not 
extend to collateral declarations of 
this kind, where there is no interest 
in the husband. Ibid. 

4. So hearsay of relations, in pe- 
digree cases, without showing how 
the consanguinity is made out, is 
evidence from the interest of the 
person in knowing the connexion 
of the family. Ibid. I67. 

5. Therefore the opinion of the 
neighbourhood and acquaintance 
willnot do. Ibid. 

6- Tradition in pedigree cases 
must be from persons having such 
a connexion with the party to whom 
it relates, that it is probable, from 
their domestic habits and connex- 
ions, they could not be mistaken. 
Whitelocke v. Baker, Vol. xiii. 514. 

7. Declarations of relations evi- 
dence of pedigree, but inconclusive 
without showing on what occasion, 
what led to them, &c. 

Whether a physician or ser- 
vant who attended the family can 
be admitted as one of the family, 
Qucere. Walker v. Wifigjleld, Vol, 
xviii. 443. 

8. Object of taking evidence in 
secret to prevent attempts to sup- 
port defective evidence already 
given ; but further inquiry when ne- 
cessary not refused. Ibid, 443. 

[D.] Public documents, legal 

PROCEEDII^GS. 

1. The Fleet register evidence, 
not as a register, but a declaration 
upon the fact. Lloyd v. Passingkam, 
Vol. XVI. 59. 

2. By the canon law the clergy 
are required weekly to form and 
sign the registers, and annually to 
transmit a duplicate to the ordinary. 
That duplicate is evidence. Lloyd 
v. Passingham, Vol. xvi. 63» 

3. A notary public has credit 
every where ; but the certificate of 
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a magistrate of a colony abroad 
requires evidence to his characteLr. 
Hutcheonv.Mannwgton,V oLwi. 823. 

4. Papers of record in another 
Court, if they would be evidence, 
shall be used at the hearing, saving 
all just exceptions. Ex parte Ber- 
nai, Vol. XI. 559. 

5. Proceedings under a com- 
mission of bankruptcy in the secre- 
tary'^s office not permitted to be used 
as evidence, in actions by strangers 
unconnected with the commission. 
Jerms v. Wkitej Vol. viii. 314. 

6. Copies of the books of the 
Bank of England are evidence ; but 
upon a question, whether the signa- 
ture to a transfer is the genuine 
handwriting, the book must be pro- 
duced. Auriol V. Smithy Vol. viii. 
198. "^ 

7. Copy of the parish register 
evidence. Ibid, 204. 

8. As to admitting in evidence a 
parish register, not kept according 
to the canon, requiring weekly en- 
tries, or a copy without proof that 
the original is not to be foupd, 
Qxusre. Walker v. IVingJieldy Vol. 
xviii. 443. 

9. Parish register admissible evi- 
dence notwithstanding the loss of a 
leaf not destroying the series of en- 
tries. Ibid. 

[E.] Handwriting. 

1. Rule as to proof of hand- 
v/riting. The witness must have 
seen the party write ; and swear to 
his belief, that the writing produced 
is his. Eagleion and another v. 
Kingston^ Vol. viii. 473. 

2. Comparison of hands by a per- 
son, who never saw the party write, 
is not evidence. Ibid. 474. 

3. If the witness will not swear to 
his belief of the handwriting, but 
says, that he thinks it like, the Lord 
Chancellor of opinion thiit is not 
evidence. Ibid. 476. 
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[F.] Examinations, answers, 

WITNESSES. 

1. Bill for specific performance 
of a parol agreement to renew, 
plaintifl' having built a house; the 
only witness for the plaintiff proved 
an agreement diff'erent from that in 
the bill ; two defendants by answer 
stated an agreement different from 
both ; in strictness the bill ought to 
dismissed : but specific performance 
was decreed according to the an- 
swers, with costs against the plain- 
tiff. Mortimer v. Orchard^ Vol. ii. 
243. 

2. Plaintiff cannot have a decree 
on the testimony of one witness con- 
tradicted by the answer of one de- 
fendant, ibid. 244. 

3. A rule of property in equity is 
not therefore to be adopted at law ; 
the Courts in some respects pro- 
ceeding upon different principles; 
Courts of equity for instance not 
allowing a single witness, unless 
supported by circumstances, to pre- 
vail against a positive denial by the 
answer. Evans v. Bicknell, Vol. vi. 
183. 

4. The question, whether evi- 
dence, viz. a schedule written by 
the testator subsequent to the will, 
could be admitted, was not decided. 
Pole V. Lord Somers^ Vol. vi. 309. 

5. Upon a decree taken by de- 
fault at the hearing, the evidence 
cannot be entered as read. Stubbs 
V. , Vol. X. 30. 

6. Answers by one defendant c.in- 
not be read as against another. 
Qucere, whether a trustee against 
whom plaintiff does not desire a 
personal decree may be examined. 
Morse v. Itqyalj Vol. xii. 362. 

7. Answer read as evidence, con- 
trasted with the othc4* evidence, not 
for the purpose of discrediting it. 
Savage v. Brocksoppy Vol. xviii. S3^. 

8. Distinction at law and in equity 



I 

i 



I 
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as to reading the answer; at law the 
whole must be read. Ibid. 336. 

9. A single witness, not corro- 
boratedy not sufficient against posi- 
tive denial by the answer. Cook v. 
Clea/northy Vol. xviii. 12. 

10. A single witness cannot pre- 
vail affainst the answer, unless con- 
firmed by circumstances. Savage v. 
Brocksopp, Vol. XVII r. 335. 

11. Evidence of conversation over- 
heard by a witness placing himself 
behind the wainscot, &c. received 
with great caution. Ibid. 335. 

12. Upon bill for discovery only, 
answer read for that purpose, the 

whole must be read ; but when re- 
lief is prayed, and plaintiff replies to 
the answer, putting the whole in 
issue, he cannot read it in parts, but 
must proceed to the completion of 
the immediate subject, which the 
defendant is answering, as a witness 
answering at law, may proceed to 
state any thing with reference to it. 
But this does not apply to distinct 
matter. Ladt/ Ormond v. Hutchin- 
son, Vol. XIII. 54. 

13. Party demurring to the dis- 
covery, or witness refusing to an- 
swer facts tending to criminate him- 
self; no inference to the truth of 
^he fact. Itloyd v. Passinghanij Vol. 
^vi. 59. 

14. Vl^itness not compelled to 
Answer interrogatories, having a di- 
i*ect tendency to subject him to pe- 
nalties, &c. or having such a con- 
nexion with them as to form a step 
towards it 

The question should not be made 
upon exception to the Master's cer- 
tificate, that he had allowed the in- 
terrogatories ; T^ut if the witness 
takes the objection to the certificate, 
whether the examination is or is 
not sufficient Paxton v. Douglas, 

Vol. XVI. 239. 

15. Relaxation of the old practice 
for the Court to inform a witness. 
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that he was not bound to answer. 
Ibid. 242. 

16. Order, that depositions shall 
be read at the trial of an issue; if 
the witness shall be then dead ; or 
proved to be in such a state of 
health as not to be capable of at- 
tending. 

Without such order, to make the 
depositions evidence at law, the 
whole record must be read. Palmer 
V. Lord Aylesbury, Vol. xv. 176. 

17. Witnesses having been ex- 
amined de bene esse, with the view 
to a trial at law, the examination of 
another witness is not permitted 
without strong circumstances; as, 
upon a second ejectment, brought 
after verdict for the defendant, the 
examination of a witness, produced 
at the trial, who had not been ex- 
amined under a bill to perpetuate 
testimony, was permitted ; not as to 
other witnesses. Ibid. 299. 

18. Distinction as to an answer 
to a bill of discovery, read as evi- 
dence at law: the whole must be 
before the jury. BtUterworth v. 
Bailey, Vol. xv. 362. 

19. Depositions before publica- 
tion suppressed ; being taken by the 
commissioners ready prepared : the 
witness being agent in the cause; 
and the mode, in which the Court 
receives the information, whether 
from the commissioners, or other- 
wise, is not material. 

The commission directed to pro- 
ceed for the purpose only of re-ex- 
amining that witness; substituting 
another commissioner for one, who, 
having refused to qualify, was not 
permitted to be present at the ex- 
amination. This order not to pre- 
vent the Court's opening the depo- 
sitions, if a case of necessity should 
arise ; as, if the witness could not 
be again examined. Skawv, Lindsey^ 
Vol. XV. 380. 

20. Depositions suppressed: the 
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commisBioners having employed the 
clerk of one of the parties as their 
clerk. Ibid. 380. 

21. Witness cannot give as his 
evidence answers in writing pre- 
pared before the examination : nor 
IS any suggestion to him by the 
attorney, counsel, or any other per- 
son, during the examination, per- 
mitted ; and in equity whenever such 
fact is disclosed, the deposition will 
be suppressed. Ibid. 381. 

22. Deposition suppressed, and a 
re-examination directed; the depo- 
sition being taken from the witness, 
using during the examination full 
minutes in writing, which she stated 
to have been originally her own, 
put into method by the attorney; 
and so copied with some corrections 
by herself. Ibid. 38S. 

[G.] Private writings. 

Entries in banker's books, not 
proved to have been communicated 
to the customer, not evidence against, 
but may be for him. Ex parte 
Pease^ Vol. xix. 25. 



FELON. 



1. Plea without oath of plaintijfF's 
conviction for felony to a bill by the 
residuary legatee for an account of 
the personal estate of a testatrix, 
who died after the conviction, but 
before sentence of transportation 
completed, allowed; the conviction 
proved, by the record alone; and 
not necessary to state even the iden- 
tity upon oath. v. Davies, Vol. 

XIX. 81. 

2. Whether a person, returned 
after sentence of transportation 
suffered, cannot acquire property, 
Qiuere. 82. 



FEME COVERT. 
See Baron and Y^uv^y passim. 



FOREIGN STATES, COURTS, 
FINE. 

1. Fines are levied by all the 
descriptions of names, in order to 
take in every thing, and no ob- 
jection that any thing described 
was not really included. BtUler v. 
Every y Vol. i. 138. 

2. Tenant in tail with reversion 
in fee leyving a fine, lets in the 
reversion ; but suffering a recovery 
bars it and all incumbrances, and 
gains a new fee. Cave v. Holfbrdj 
Vol. III. 675. 

3. A bill in equity not sufficient 
to prevent the operation of a fine 
at law. Totdmin v. Price, Vol. v. 
238. 

4. Remainder under an old settle- 
ment barred by a fine and non 
claim : the fine also working a dis- 
continuance. The defendants pro- 
ducing the lease for a year and a 
copy of the release, the original not 
being forthcoming, the bill was re- 
tained, with liberty to bring an 
ejectment; and in default the bill 
to be dismissed with costs. Snell v. 
Silcock, Vol. V. 469- 

5. When a fine is pleaded in 
bar, there must be a direct and 
positive averment of seizin. Dobson 
V. Leadbeater, Vol. xiii. 230. 



FISHERY. 
See CoEPOEATioN, 5. 10. 



FOREIGN STATES, COURTS. 

And see JvTLiSDiCTioVj 8, 9. 

1. Court cannot take notice of a 
foreign government, not recognised 
by the government of the coiintry 
in which the Court sits : and whe- 
ther it be so recognised is matter 
of public notoriety. Berne City^ &c. 
V. Bank of England^ Vol. ix. 347. 

2. Where the former government 
of Switzerland had vested funds in 



FORFEITURE. 

the hands of trustees, the Court re- 
fused an order upon the trustees to 
pay dividends into Court, received 
by them prior to the filing of the 
bill, on the application of persons 
constituting the present govern- 
ment, the Attorney-General not 
being a party. Dolder v. Bank of 
Er^land, Vol. x. 352. 

3. Property belonging to a cor- 
poration, existing under the king's 
charter, not transferred to a body 
created under another power, and 
therefore not existing under his au- 
thority, being found in this country, 
vests in the Crown as bond vacantia, 
Bnd. 354. 

4. Qtuere, Whether the recent 
government established in Switzer- 
land, on the revolution there, and 
Dot acknowledged here, can main- 
tain a suit in respect of stock pur- 
chased in the name of trustees by 
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the forfeiture. Daslmood v. Lord 
Btdkelofy Vol. x. 230. 

2. It consent were once given, it 
shall not be withdrawn by adding 
terms that do not go to the pro- 
priety of giving the consent, ibid. 

In many cases, though upon the 
treaty, the intention seemed to be 
that the settlement should be before 
marriage, a settlement after mar- 
riage has been held sufficient to 
satisfy such a conditional oflFer. 
Ibid, 245. 

3. On a covenant to lay out a 
specific sum within 5 years secured 
by a clause of re-entry on default ; 
held first, that the Court had juris- 
diction to relieve against forfeiture 
upon the principle of compensation. 
Injunction against an ejectment 
brought granted on the terms of 
complete compensation, including 
all the costs in law and equity, and 



the former government ? Dolder v. the premises put in the same state 



Lord Hunting fteld, Vol. xi. 283. 

5. An allegation of a war between 
foreign states must be proved, but 
the Gourts take notice of that with 
reference to our own country. Ibid. 

m. 

6. Distinction between a foreign 
independent state, and the colony 
of Maryland in a state of rebellion. 
^Hd. 294. 
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-And see Kin, next of, 4. — Land- 
lord AND Tenant, 5. 

1. Where a portion was given over 
lipi>n marriage without consent in 
\vriting of testatrix's executors, and 
the trustees approved of the settle- 
ment at first oHered ; but upon the 
same settlement, or any other, being 
afterwatds refused to be executed, 
the trustees refused their conserit, 
the Court riefused to relieve against! 



of repair, as if the money had been 
applied according to the contract. 
Sanders v. Pope, Vol. xii. 282. 

4. Court cannot relieve against 
forfeiture under the by laws of a 
corporate company, occasioned by 
the party's omitting to inform him- 
self of the orders and rules of the 
company. Sparks v. Liverpool. Wa- 
terworks Company, Vol. xiii. 428. 

5. Relief against forfeiture of a 
lease for breach of covenant, not 
extended beyond the case of pay- 
ment of money, as in the instance 
of rent to the other covenants as to 
repair. Hill v. Barclay, Vol. xviii. 
56. 

6. Stat. 4 Geo. 2. c. 28. riegulating 
the relief of a tenant against a for- 
feiture for a breach of covenant by 
non-payment of rent. Ibid. 60. 

7. No relief against forfeiture by 
breach of covenant not to assign . 
without licence. Ibid, Vol. xviii. 
63. 
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FORGERY. 

Forgery not conclusive against 
a fact, proved by other evidence. 
Uoyd V. Passingham, Vol. xvi. 59. 



FORMEDON. 

See Estate tail. 



FOUNDLING HOSPITAL. 
See Charity, 15. 



FRAUD. 



And see Deeds, c. 1, 2, 3. — Devise, 

86, 87. 

i. Refusal after marriage to per- 
form a previous agreement to settle 
is a fraud, against which equity vtriil 
relieve. Dundass v. Dutens, Vol. i. 

199- 

2. Renewal of a lease obtained 

by collusion between lessee and 
steward of lessor for an inadequate 
consideration: bill to set it aside 
on refunding the money paid: after 
answer submitting to that on re- 
ceiving the money with interest, 
plaintiff by amended bill prayed 
either, as before, or that defendant 
should keep the lease, and pay the 
full fine; which, on account of the 
fraud, was decreed with interest at 
4 per cent* on the residue from sign- 
ing the lease, and costs: but credit 
to be given for the money originally 
naid with interest: and failing the 
lessee the steward to pay. Lord 
Abingdon v. Butler^ Vol. i. 206. 

3. Fraud in obtaining delivery of 
a lease, the execution of which was 
obtained bonajide, affects it equally, 
as if used to obtain the execution, 
delivery making it a lease. Ibid, 
208. 
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. 4. Servant taking by collusion 
more than belongs to his office must 
account: so must a stranger upon 
a bargain with a servant, which is 
a fraud on the master. East India 
Company v. Henchman^ Vol. i. 289. 

5. Factor buying goods, which 
he ought to furnish as factor, taking 
the profits, and dealing with his 
constituent as a merchant instead 
of taking factorage duty or a stipu- 
lated salary, must account : so must 
a manufacturer, who obtained by 
collusion an unfair price. Ibid. 289- 

6. Costs as between attorney ancL 
client against parties to a fraudu- 
lent bankruptcy, except those who 
discovered and gave evidence: and 
the attorney deprived of the office 
of Master extraordinary, and com- 
mitted. Ex parte Thorp j Vol. i. 394. 

7. Trustees, who joined with re- 
mainder-man to eject cestuy que trust 
for life, not excused from making 
good the whole rent reserved by 
subsequent accidental deficiencies. 
Kaye v. Pomoel, Vol. i. 408. 

8. One partner retired : the others 
continued in partnership, and failed: 
in the interval large sums were paid 
to him, who retired, in respect of a 
balance due to him on account: 
under the bill of the assignees of the 
last partnership upon circumstances 
of fraud an account was decreed 
against the partner, who retired, 
with respect to the period of the 
last partnership, and refused as to 
the previous time. Anderson v. 
Maltby^ Vol. ii. 244. 

9. New trial refused after two 
verdicts against deeds and a will 
for fraud. Bates v. Graves^ VoL ii. 

287. 

10. Instruments being absolutely 
set aside for fraud, there ought not 
to be a re-conveyance by the party, 
who took under them. Ibid. Vol— 

11. 287. 

11. Where there is a conveyance,^ 
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sind possession is retained^ towards 
all third persons the ownership is 
not divested : but where deeds are 
set aside between the parties them- 
selves and the heir of the party con- 
veyingy it must be upon actual 
fraud; and the retaining is only 
evidence; which with reasonable 
proof of weak capacity will be suf- 
ficient. lUd. 292. 

12. Where deeds are set aside for 
fraud, but the estate has been con- 
veyed to a third person, as an in- 
strument, not privy to the fraud, or 
where they are set aside on paying 

[ so much money, a re-conveyance 
I ought to be decreed. Ibid. 295. 

13. A. having an estate in fee of 

600O/. a year, and being tenant for 

life without impeachment of waste 

of another estate of 5000/. a year, 

with the reversion in fee after an 

estate in tail male in j5., his only 

son by a former marriage, became 

indebted by mortgage, annuities 

and otherwise, to the amount of 

near 100,000/. A. and B. joined 

in conveying both estates to trustees 

npon trust by sale or mortgage, sale 

of timber, or by rents and profits, to 

pay debts, and to apply so much of 

the rents and profits of what should 

l^main unsold, as should seem meet 

to them, as a sinking fund, and to 

pay the residue to A. and to settle 

the remaining trust estates, subject 

to an annuity of 1000/. to B. for 

the joint lives of him and A,, upon 

A. for life without impeachment of 

waste, with power to lease for 21 

years only; remainder to trustees to 

preserve, &c. ; remainder, subject 

to a jointure to the wife of -^. and 

portions for children by her, to the 

joint appointment of ^. and B.; in 

default thereof to the appointment 

of B. surviving; in default thereof 

to B, in tail male; remainder to 

the other sons of ^. in tail male; 

remainder to B, in tail ; remainder 



FRAXTU. 17s 

to the daughters of A. in tail with 
cross remainders; remainder to B. 
in fee; with powers of leasing and 
full powers of management in the 
trustees, and a provision for the ap^ 
pointment of new trustees, as va- 
cancies should happen. The trustees 
raised 50,000/. by mortgage of the 
settled estate, which they applied 
to the debts ; and they paid 2500/. 
a year to A. and 1000/. a year to B. 
from the date of the settlement 
Upon the bill of A. to set aside the 
deed, except the trust for the debts, 
upon a general charge of fraud, 
misapprehension and misrepresenta- 
tion, or to control the management 
of the trust, and for an account 
against the trustees, the court held 
1st, that the deed could not be set 
aside partially for fraud ; nor under 
this bill totally ; for then the prior 
estates in the settled estate must be 
revested clear of incumbrances, A. 
being under covenant to exonerate; 
and the mortgagees, who must either 
consent to change their securities, 
or be paid, were not parties : 2dly, 
that general charges of fraud re- 
quired no answer, and could not 
support a decree; that upon the 
evidence there was no fraud or mis- 
take; and .that 5.'s joining to sub- 
ject the settled estate was sufficient 
consideration : 3dly, that the Court 
would not interfere with the trustees, 
there being no misbehaviour; and 
that the payment of the annuity to 
B, was good. The bill therefpre 
was dismissed with costs; and the 
trustees having been always ready 
to account, the Court refused to 
retain it for that purpose ; but with- 
out prejudice to a bill for that only. 
Myddleton v. Lm*d Kenyon, Vol. 11. 

391. 

14. Bill for specific performance 
of an agreement to grant a lease to 
the plaintiff veould, on evidence of 
his fraud, misrepresentation, and 
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insolvency, have been dismissed 
with costs, if riot compromised. 
Willinghamv. Joyce y Vol. iii. 168. 

15. This Court having jurisdic- 
tion in personam upon equity arising 
out of transactions concerning lands 
abroad; particularly if in the British 
dominions, a purchase of an estate 
in the West Indies by a creditor 
tinder his own execution was, upon 
the circumstances, held only a se- 
curity for the debt, the expenses of 
the proceeding, and incumbrances 
paid by him, with interest; and 
subject thereto a reconveyance was 
decreed. Lord Cranstomz v. John^ 
stony Vol. III. 170. 

16. Upon a deed of composition, 
one creditor was preyailed upon by 
the debtor to represent his debt 
below the real amount; receiving 
notes for the dividend upon the re- 
mainder, and bonds for the re- 
mainder of his debt beyond the 
amount of the dividend: upon the 
bill of the debtor and a creditor, 
party to the deed, the bonds were 
decreed to be delivered up : but the 
Court was of opinion the defendant 
would be entitled to the benefit of 
the notes, after all the trusts of the 
deed were satisfied ; though not as 
against the creditors ; and directed 
an inquiry as to that, reserving the 
question. EastabrooJe v. Scott, Vol. 
III. 456. 

17. Creditor, at the desire of his 
debtor, about to marry, gives in a 
false account of his demand to the 
father of the intended wife: after 
the marriage the creditor is bound 
even as against the debtor. Ibid, 
461. 

18. Though generally a bill by 
those interested in the personal 
estate, as creditors or next of kin, 
will not lie against a debtor to the 
estate ; it will under cireumstances 
as a case of collusion with the re- 
presentatives. The defendant was 
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held also liable in the character of 
trustee and agent. Doran v. Simp^ 
son, Vol. IV. 651. 

19. Sale, by the owner, of the 
command of a ship in the service of 
the East India Company, without 
their knowledge, is illegal, and can- 
not be the subject of an action. 
Kennell v. Abbott , Vol. iv. 815. 

20. On the ground of fraud a 
general account was decreed; and 
the securities to stand only for the^ 
balance : thous:h the vouchers hadi 
been destroyed by general consents 
Wharton v. A/ay, Vol. v. 27. 

21. Bill to set aside the sale of s^ 
reversion dismissed with costs : th^ 
only ground on the, evidence bein 
inadequacy of price ; and no frau 
&c.; and the bill filed twelve year-j 
after the sale. Moth v. Atfwooc^ 
Vol. V. 845. 

22. An old head, of equity,' that 
if a representation is made to a maii^ 
going to deal on the faith of it in a 
matter of interest, the person making 
the representation, knowing it fals^ 
shall make ifr good ; and the juris- 
diction assumed by courts or law 
in such cases will not prevent relief 
in equity. Evans v. Bicknell, Vol. 
VI. 182. 

23. Consequences of permitting 
an action for an injury sustained 
by giving credit upon a false repre- 
sentation by the defendant. Ibid. 
186. 

^4. If the intention is fraudulent, 
though not pointing exactly to the 
object accomplished, yet the party 
is bound. Ibid. 192. 

25. Sale of an annuity by an 
attorney to his client set aside under 
the circumstances. Gibson v. Jeyes, 
Vol. VI. 266. 

And 5^^ Attorney and Client, 
3. 

26. A separate agreement, se- 
curing to some creditors, who had 
executed a deed of composition^ a 
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greater advantage tfaan the other 

creditors would have under the 

deed^ and without their knowledge, 

cannot be enforced. Maiason v. 

Slipcky Vol. VI. 300. 

27- Distinction between a deed 
void at law for covin and voidable 
in equity for fraud. Attomey-Ge- 
-^^erdl V.' Vigor y Vol. viii. 283. 

28. When from the evidence it 
.appeared to be a case for an action 
for damages for fraudulent repre- 
sentation of another^s circumstances, 
Court refused to relieve, the charges 
of fraud not being supported. 
Qtt^pre, when relief cannot be had 
so speedily and effectually at law, 
if the Court may not interpose a 
concurrent jurisdiction. Clifford v. 
Brooke, Vol. xiii. 131. 

29« Voluntary deed in favour of a 
keeper of a madhouse by a party a 
boarder in his house, and though not 
a patient, yet under undue influence, 
not permitted to stand. Wright v. 
-RroMrf, Vol. XIII. 136. 

As within the general principle 
of guardian and ward, so of attor- 
ney and client, whilst the relation 
sabsists. Ibid, 138. 

30. When from the nature of the 
deeds themselves, the circumstances 
Under which they were executed, 
the relation of the parties by and 
from whom they were obtained, it 
appeared that the parties acted 
throughout under undue influence 
and utter ignorance of their right 
and of the interests they passed. 
The Court confirmed the decree 
setting them aside after a lapse of 
17 years, directing them to stand 
as securities for any balance that 
might eventually appear to be due. 
Purcell V. M^Namara, Vol. xiv. 91. 

31. In general cases, where a debt 
is cut down by the policy of the 
law, the complaint may be by poT'^ 
ticeps criminis. Kirkj ex parley VoL 
XV. 469- 

Z% Creditor, by suppressing his 



FRAUDS, STATUTE OF. 175 

debt, inducing another person to 
enter into a contract, not permitted 
to set up the debt even against the 
person, in whose favour and at 
whose instance he made the sup- 
pression. Dalbiac v. Dalbiac, Vol. 
XVI. 125. 

33. Assignment of furniture, &c. 
by a debtor to his creditors in satis- 
faction of their debts, retaining pos- 
session under a demise at ^ rent, 
and afterwards taking a re- assign- 
ment from some on payment of 
their debts, with interest, though it 
would be void as against creditors, 
established between the parties 
against the answer, insisting, that 
the deed, though absolute upon the 
face of it with a fraudulent pur- 
pose, was intended only as a se- 
curity ; and the circumstances pre- 
cluding any legal remedy. Baldwin 
v. Cawthomej Vol. xix. 166. 

34. Grant of annuity void for 
want of a memorial registered ; being 
charged on an estate of less annual 
value than the annuity ; the grantor, 
being the grantee's attorney, pre- 
paring the security, and depositing 
the tide deeds ; but misrepresenting 
the value of the estate: proof ad- 
mitted under his. bankruptcy only for 
the money advanced, with liberty 
to file a bill for an equitable lien 
upon the fraud and the deposit. Ex 
parte Wright, Vol. xix. 255* 



FRAUDULENT DEVISES, 
STATUTE OR 

Construction upon the statute of 
fraudulent devises. Howe v. Chap^ 
man. Vol. iv. 550. 



FRAUDS, STATUTE OR 
And see Ag^^^u^^t, passim. — Db.* 

VISE, 100. 

1. Agreement in writing between 
landlord and tenant, signed by the 
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landlord, for a new lease to be 
granted at any time after the com- 
pletion of repairs to be made by the 
tenant with all convenient speed: 
but blanks were left for the day of 
the commencement: the repairs 
bein^ completed, the landlord ten- 
dered a lease to commence from 
that time ; and on refusal filed a 
bill: the answer admitted, that the 
agreement was accepted ; but in- 
sisted, that the new lease was not 
to commence till the expiration of 
the old; and so it was decreed; 
parol evidence being refused. Pym 
V. Blackburn^ Vol. iii. 34. 

2. Provision by will increased 
upon evidence of the testator's re- 
quest to the executor and residuary 
legatee and his promise; upon 
which the testator refused to make 
a new will ; and said he would leave 
it to the generosity of the executor. 
Barrow v. Greenougky Vol. in. 152. 

3. Bill by the tenant of a farm 
for a specific performance of a parol 
agreement for a new lease, stating 
improvements made at a consider- 
able expense, and continuance of 
possession affer the expiration of 
the old lease, and payment of an in- 
creased rent under the agreement: 
plea of the statute of frauds ordered 
to stand for an answer, with liberty 
to except. Wills v. Stradling^ Vol. 
HI. 378. 

4. Trust raised by implication 
from letters, and a paper referred to 
by them, and in the hand-writing of 
the party, though not signed or 
dated; and by operation of law 
from advances of money, Forster 
V. Haley Vol. iii. 696. 

5. The statute of frauds requires, 
not that a trust shall be created by 
writing, but that it shall be proved 
by writing; which may be subse- 
quent to the commencement of it. 
Ibid. 

6. The Court has gone too far in 
taking cases out of the statute of 




i 



FRAUDS, STATUTE OF. 

frauds on the ground of part-per- 
formance of an agreement: the re- 
lief ought to have been confined to 
compensation. IbicL 712. 

7. Bill for specific performance 

of a parol agreement to grant a ^^ 
lease for 20 years ; plea, statute of '^ 
frauds, and answer denying thatc#^^ 
facts alleged as a part-performance; 
were so done : plea was saved tc 
the hearing, with liberty to excep 
the Chancellor inclining to the opi 
nion, that though the agreemei^r-i| 
was admitted, the statute might b^^^e 
used as a defence to the suit. Moor^^g 
V. Edwards, Vol. iv. 23. 

8. Bill for specific performan^ii^e 
of a similar agreement, chargin:^^ 
possession taken and other acts o/* 
part-performance: plea of statute, 
and answer not denying the acts 
alleged as part-performance, but 
stating, that being advised, he en- 
tered as tenant at will, he gave 
notice to quit: plea overruled. 
Bowers v. Cator^ Vol. iv. 91. 

9. Though payment of a sub- 
stantial part of the purchase-money 
will take an agreement as to land 
out of the statute of frauds on the 
ground of part performance, pay- 
ment of a small part, as five guineas, 
the purchase-money being 100, will 
not do. Plea of statute allowed, 
with an intimation of the Court, 
that, under the circumstances, the 
bill would be dismissed with costs. 
Main v. Melbourne, Vol. iv. 720. 

10. Difierence between the 5th 
and 6lh sections of the statute of 
frauds. Ilchester^ Earl qf^ ex parte, 
Vol. VII. 372. 

Jl. Principle, upon which instru- 
ments not duly attested according 
to the statute of frauds are rejected, 
and even one part may have eflfect, 
as to the personal estate, though 
not as to the real ; not even raising 
a case of election. Jbid. 375. 

12. Upon bill filed by the heir, 
against a devisee alleging a secret 
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charitable trust void by the statute 
of mortmaiD : a plea of the statute 
of frauds was ordered to stand for 
answer, with liberty to except. 
Strickland v. Aldridge, Vol. ix. 516. 
Id. Court will, upon the ground 
of fraud, compel a discovery, whe- 
ther a devise was obtained or pre- 
vented by the undertaking of the 
heir or devisee to certain acts. Ibid, 

519. 

14. Sales by auction (except ju- 
dicial sales) are within the statute 
of frauds, requiring the terms of 
agreement to be in writing ; where 
therefore the receipt for the deposit, 
the only memorandum, was silent 
as to the terms, price, &c. specific 
performance was refused. Blagden 
V. Bradbear, Vol. xii. 466. 

15. It is immaterial what admis- 
sions are made by a defendant in- 
sisting upon the statute, for he 
throws it upon the plaintiff to show 
li complete written agreement. Ibid. 

-471. 

16. Sales by auction are within 
the statute of frauds, not as a gene- 
iral proposition, but on the ground 
that there is a contract in writing 
to satisfy the statute: so sales b^ 
brokers stand upon the same evi- 
dence ; and it is immaterial that the 
vendor is also the auctioneer. But 
payment of the auction duties is 
not a part-performance within the 
statute ; for it must be paid, whe- 
ther the contract for sale be effectual 
or not. Buckmaster v. Uarrop, Vol. 
Xiu. 456. 

17. Defendant to a bill for spe- 
cific performance of an agreement 
tnthin the statute of frauds may, by 
answer^ admitting the agreement, 
fake advantage oithe statute. Reeve 
V. Teed^ Vol. xv. 375. 

18. A party entitled to a term 
being obliged to rebuild a party wall, 
his landlord promised verbally to 

on extensioa of the term of 
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ten years; and upon a bill to com- 
pel a specific performance, relied 
upon his having built the wall as a 
part-performance to take the agree- ' 
ment out of the statute: but held 
that it was not an act unequivocally 
resulting from the agreement, as it 
would have taken place equally if 
there had been no agreement. 
Frame v. Dawson, Vol. xiv. 386. 

I9« Bill of specific performance: 
plea to the relief and to the dis- 
covery, except (stating the particu- 
lars) of the statute oi frauds, with 
an averment that there was no con- 
tract in writing, signed, &c. unless 
the note in the bill mentioned can 
be so considered; and for answer 
(as to the reputed particulars) ad- 
mitting the note, &c. overruled, as 
tendering an immaterial issue. Mo^ 
rison v. Tumour, Vol. xviii. 175. 

20. Whether a note written in 
the third person, " Mr. T. pro- 
poses,'' &c. (making an offer to pur- 
chase) being accepted, amounts to 
a contract in writing, signed, within 
the statute of frauds. Qjuiere. Ibid^ 



FRAUDULENT CONVEYANCES. 
See Covenant, 12. 



FRIENDLY SOCIETY. 

1. The statutes 33 Geo. 3. c. 54. 
giving preference to friendly socie- 
ties, having money due to them 
from their officers dying or be- 
coming bankrupt or insolvent, does 
not extend to debts due from them 
individually, and not in their official 
character. Eai parte The Jmicable 
Society of Lancaster^ Vol. vi. 98. 

2. Whether the preference to 
friendly societies under the statute 
33 Geo. 3. would prevail against 
the crown. Quaere. Vol. vi. 99. 

3. A person in the habit pf re-» 

N 
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ceiviag the money of a friendly so- 
ciety, having no treasurer appointed, 
Bpon potes carrying interest, pay- 
able a month after demand, is not 
an officer of the society, so as to 
entitle them to a preference under 
the statute 33 Geo. 3. c 54. § 10. 
Ex parte Ashleyy Vol. vi. 441. 
. 4. Money paid by order of a 
friendly society from time to time 
upon notes carrying interest, there 
being no treasurer appointed, is not 
money in the hands of the party by 
virtue of any office within the act 
of parliament 33 Geo. 3. c. 64. § 10. 
entitling the society to a preference 
in case of bankruptcy. Ex parte 
Boss, Vol. VI. 802. 

5. Court having once jurisdiction 
by petition under the friendly so- 
ciety act, subsequent orders may 
be made on motion. Ex parte 
Friendly Society^ Vol. x. 287. 

6. The preference given to friendly 
societies by the statute 33 Geo. S. 
c. 54, § 10. over other creditors, is 
confined to debts in respect of money 
in the hands of their officers by 
virtue of their offices, and inde- 
pendent of contract ; therefore does 
not extend to money held by the 
treasurer upon the security of his 
promissory note, payable with in- 
terest upon demand. Ex parte 
Stamford Friendly Society^ Vol. xv. 
280. 



FREE BENCH. 

See Copyhold, 5» 



GIFT. 

1. The mere shifting a mortgage 
security from one drawer of a 
bureau to another by testator's di- 
rection/in pursuance of a declared 
intention to give the sums secured 
to his daughter, and subsequent 
declarations that they, were her pro- 1 
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perty, held not sufficient to pass the 

E)roperty. Qtuere, If a mere de- 
ivery of the security parses the in- 
terest in the money secured ? Bry- 
son v« Bravmriggf Vol. ix. 1. 

2. Court dismissed a bill calling 
upon executors to complete a vo- 
luntary deed of gift made by the 
testator in his lifetime to the plamtiff, 
his daughter, of canal shares^ upon 
which he had indorsed an assign* 
ment of his interest to her; but ap- 
peared never to have delivered them^ 
or parted with the possession of the 
instruments; and had afterwards 
given her a marriage portion, which 
was agreed to be accepted in fuH 
of all other claims upon the father's- 
property ; and it was shown that u{>> 
to the time of his death he hacL. 
considered himself as the owner oF" 
such shares. Antrobm v. Smithy Vol • 
xii. 39. 

3. Where a voluntary convey- 
ance kqpt in the party's possession 
has been held to operate against 
his will, there was a complete con- 
veyance and transfer of the pro- 
perty. Ibid. 46. 

4* Executors only called upon to 
perfect a gift inter mvos, in the 
cases of a defiective execution of a 
power, or to supply the surrender 
of a copyhold. Ibtd, 47. 

And^^DoNATIO CAUSA MaBTiS.. 
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And see Children, 2. 5. — Issue, 
2. — Legacy,[K.]58.62. — Main- 
tenance, 8, 9, 10. 14, 15. 18^, 19. 

No interest by way of mainten- 
ance upon a legacy simply to a 
grand-child or a natural child. Perry 
V. Whitehead, Vol. vi. 546. 



GRANT. 
U Grant to be taken as strongly 
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in favour of the objects and against 
the grantor, as fair inference can 

ctllow. Swann v. Fannereau, Vol. 

XI J. 48. 

2. A qualification in the grant of 
«. living to a college, that the senior 
bellow to be presented should not, 
title time such living became vacant^ 
^^ be presented, instituted, or in- 

ucted into any other living :" satis- 
ed by the previous resignation of 
nother living. Hayes v. Exeter 
^JoUege^ Vol. xii. 236. 

3. A resignation sent by the post 
^ulyattested,received by the-bishop, 
indorsed as accepted by him, suf- 
ficient. Acceptance is not a judicial, 
\mt a domestic act, requiring no 
registration. Ibid. 



GUARANTEE. 

See Surety, 12, 13. 
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And see lavAiir, passim. 

1. The proper application to 
change a-^ardian is by petition. 
Ew parte The Earl ofllchester^ Vol. 
VII. 348. 

2. The testator, married, but not 
then having children, gave the 
guardianship of all his daughters 
born or to be bom to his wife, and 
of all his sons hereafter to be born 
to his wife and his brother, or the 
survivor. The guardianship extends 
to all the children by that or a future 
marriage. Ibrdn 

3. Testamentary appointment of 
guardian not revoked by a subse- 
quent testamentary appointment, 
not executed according to the sta- 
tute, and not directly impbrting re- 
vocation. Ihid. 

4. Court set aside a conveyance 
of an advowson from a ward to her 
guardian after a lapse of £0 years^ 
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upon grounds of public justice. 
Sembley it is almost impossible in 
the connexion of guardian and 
ward, trustee, &c., that a trans- 
action purporting to be bounty for 
the execution of antecedent cluty 
shall stand. Hatch v. Hatch, Vol. 
IX. 292. 

5. Infant residing abroad, his 
father, not interested in the suit, as- 
signed as guardian for the purpose 
of putting in his answer. Jongsma 
v. PJel, Vol. IX. 357. 

6. Under circumstances of gross 
ill-treatment and cruelty exercised 
towards the infants by their father, 
a guardian and maintenance al- 
lowed . fVhitfield V. Hales, Vol. xii. 
492. 

7. Vl^here a married woman was 
appointed guardian of an illegiti- 
mate child, the Court made an 
order for payment to her upon her 
separate receipt. Wallis v. Camp" 
bell, Vol. XIII. 517. 

8. Order for the appointment of 
a person to act as guardian (the 
father being living), and for a re- 
ference as to maintenance, but not 
for a receiver, upon a petition, with- 
out any suit instituted. Ex parte 
Mountjfbrt, Vol. xv. 445. 

9- Appointment of a guardian by 
an unattested will made good by a 
codicil, with three witnesses, on the 
same paper, referring to the will, as 
annexed, making some alterations 
as to legacies, and confiruiing it in 
all other respects ; as the case of a 
devise of land. De Bathe v. Lord 
Fingal, Vol. xvi. 167. 

10. Order, appointing a guardian 
without a reference, only where the 
property is excessively small. Re- 
fused where it amounted to 1,500/. 
Ex parte Wheeler, Vol. xvi. 266. 

11. Act of guardian without au- 
thority, if beneficial to the infant, 
protected. Milner v. Lord Hare-' 
woody Vol. xviii. 273. 

N2  
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INCLOSURE ACTS. 

And see Jurisdiction, 30. 

1. Specific performance of a con- 
tract for sale of an allotment under 
an inclosing act before tbe award; 
the act expressly enabling a sale, 
and declaring the conveyance valid 
before the award ; and the purchaser 
having notice of the circumstances. 
Kingsley v. Young, Vol. xviii. 207. 

2. Aw^rd under inclosing act 
rather evidence of, than constituting 
title. Ibid. 208. 

3. Objection by a purchaser of 
allotments under an inclosing ac(, 
that the award of the commissioners 
was not made, overruled ; the act 
containing a clause enabling a sale, 
and declaring the conveyance valid 
before the award ; and supposing the 
possibility of the commissioners 
varying the allotments, the pur- 
chaser naving full notice of all the 
circumstances. Kingsley v. Youngs 
Vol. XVII. 468. 



INFANT. 



INFANT. 



INCUMBRANCE. 

1. A subsequent incumbrancer 
without notice, in order to protect 
himself must have as good a right, 
and must either get in the legal 
estate, or possess himself of the deed 
creating the term. Maundrell v. 
Maundrelly Vol. x. 260. 

2. Unless there are circumstances 
to give the prior incumbrancer a 
right to call for an assignment. 
Ibid. 270. 

3. Distinction between the cases 
of dower and a mesne incumbrance, 
as to the effect of a notice, that it 
prevents a preference in the latter, 
not in the former, tbid. S6L 271. 



And see Account, 8. — Mainte- 
nance, ^assm. 

1. Infant ought not to wait till of 
age but to sue by his next friend. 
Blake V. Bunbun/f Vol. i. 194. 

2. Infant liable for necessaries, 
but more consideration had for a 
stranger advancing him money than 
a trustee. Davis v. Austen, Vol. i. 

249. 

3. Infant not bound by his cove- 
nant. Johnson v. Btnjjield^ Vol. i. 
314. 

4. An infant, to express his con- 
sent, joins in a settlement made 
by a woman in contemplation of 
marriage with him; he is bound 
thereby, if made on a fair considera- 
tion and no fraud; as where the 
transaction is public and with con- 
sent of the family ; though his being 
privy would not have concluded him 
from any rights as being an infant. 
Strathmore v. Bowes, Vol. i. 28. 

5. Conveyance by a woman under 
any circujnstances, and even the 
moment before marriage, good, 
primd facie; bad only if fraud, as 
where made pending the treaty 
without notice. Ibid. 

6. Where an infant is sole exe- 
cutor, administrationshall be granted 
to the guardian, or such person as 
the Spiritual Court shall think fit, 
till the infant is twenty-one; at 
which time and not before probate 
shall be granted to him. lEtX 'parte 
Sergisonj Vol. iv. 149. 

7. A child en ventre sa mere may 
be vouched, may be an executor, 
may take under the statute of dis- 
tributions, by devise, under a charge 
for portions, may have an injunction 
and a guardian. TheUusson v. Wood* 
ford. Vol. IV. 322. 

S. A child en ventre sa mire is a 
life. in being to all intents and pur*. 
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poses, except in the case of a descent 
3t common law. Ibid. 334* 

9. The object of the statute 

lO and 11 W. 3. c* 16. was not to 

affirm the case of Reeve v. Long: 

but it established, that the same 

f Principle should govern, where the 
imitation was by deed of settle- 
iJaent Ibid, 342. 

10. The Court never makes an 
^^irder for taking an infant out of its 

3 ^risdiction* Mountstuart v. Mounts 
^^uart, Vol. VI. 363. 

1 1. Order for liberty to let an in- 
•^^nt's estate, without reference to 
tile Master; the property being 
^mall : but not to extend to build- 
ing leases, nor beyond minority. 
-P y. Belly Vol. vi. 419. 

12. Personal property of an in- 
fant ordered to be laid out in the 
purchase of land, though there was 
no authority in the will for changing 
the nature of the property: but it 
was ordered, that the estate pur- 
chased should be conveyed in trust 
for the infant, his executors and ad- 
ministrators, till he should attain 
twenty-one, and afterwards for him 
and bis heirs. Lord Ashburton v. 
Lady Ashburton^ Vol. vi. 6. 

13. General rule^ that a trustee 
shall not of his own authority break 
in upon the capital of an infant's 
fortune. Walker v. WethereU, Vol. 
VI. 473. 

14. The Court did not call in the 
property in an infant, upon security 
in India; the Master reporting to 
be for his benefit that it should re- 
main. Sadler v. Turner^ Vol. viii. 

617. 

15. Where the will directs it to 
go with the freehold as far as the 
rales of law will permit. Qucere^ 
How far a leasehold estate shall be 
unalienable i W^here trustees of an 
infant tenant in tail had vested the 
rents and profits in purchase of the 
land tax, not being, persons having 
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ai^ estate of inheritance within the 
meaning of the act, held by analogy, 
to the option to be reserved by 
guardians, &c. under the act, that 
the money so applied should be 
charged upon the estate in the re- 
mainder-man for the benefit of the 
personal representative. Ware v, 
Polhilly Vol. XI. ^79. 

16. Tenant in tail, adult, paying 
off an incumbrance, a presumption 
arises that his intention was not to 
keep alive the charge ; but in case 
of an infant, the Court always guards 
against a change in the nature of the 
property, that the representative 
shall not be prejudiced. Ibid. 278. 

17. So the infanfs estate will be 
reimbursed by a charge, even though 
the securities are cancelled. Ibid. 
283. 

1 8. Upon bill filed by the next 
friend of two natural children in- 
fants, it was afterwards discovered 
that a recovery had been suffered 
of property devised, and the heir re- 
covered accordingly in ejectment; 
bill dismissed as against the heir 
and widow with costs, the fact of 
the recovery might with reasonable 
diligence have been known before 
the bill filed. Pearce v. Pearce, Vol. 
IX. 548. 

19. Trustee or next friend of an 
infant acting fairly, is entitled not 
only to his costs but his charges and 
expenses under the head of justallow- 
ances. Fearns v. Youngs Vol. x. 484. 

20. An order appointing a guar- 
dian for an infant defendant may be 
granted on the motion of plaintiff. 
Williams v. Wynn, Vol. x. 159. 

21. An intant defendant being 
abroad cannot, upon motion, have a 
guardian assigned to put in an an- 
swer, but a commission must go. 
Tappen v. Norman^ Vol. xi. 563. 

22. No exceptions can be taken 
to the answer of an infant, however 
insufficient, cause therefore against 
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an injunction can only be upon the 
merits. Lucas v# Lvcas^ Vol. xiii, 
274. 

23. Exception out of common law 
bars forfeitures, by fine, final judg- 
ment in a writ of right, descent after 
disseisin, copyhold heir not coming 
in to be admitted upon the procla- 
mations in favour of infancy, non- 
sane memory, or absence beyond sea. 
BecJcford v. Wade^ Vol. xvii. 89. 

24. Where the words of a law in 
their ordinary signification are suf- 
ficient to include infants, the virtual 
exception must be drawn from the 
intention of the legislature mani- 
fested by other parts of the law, 
from the general purpose and design 
of the law, and the subject matter 
of it 

25. Thus the statutes of limita- 
tion and of fines would have bound 
infants, &c. without an express ex- 
ception. Ibid, 92. 

26. Interest of an infant not af- 
fected by the recital of a deed made 
during infancy. Chambers v. Brails- 
Jbrdy Vol. xvm. 374. 

27. Though a female infant is not 
bound by an agreement on marriage 
to settle her real estate, if she does 
not, when of age, choose to accede 
to it, her husband would not be per- 
mitted to aid her in defeating it; 
nor is her act during coverture ef- 
fectual. Milner v. Lord Harenwody 
Vol. xviii. 276. 

28. Partial ac(!ession, at the age 
of twenty-one, to a settlement by a 
female infant, an election, to abide, 
by the whole. Ibid. 277. 

29. Incapacity of infant to elect. 
Forbes v. Moffatt^ Vol. xviii. 393. 

30. Distinction between the ge- 
neral jurisdiction of the Court of 
Chancery in the case of an infant 
and in lunacy. Ex parte Phillips, 
Vol. XIX. 122. 

31. The Court acts for an infant 
^ ft trustee, changing property for 
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bis benefit, but so as not to affect 
his power over it even during in- 
fancy, for instance, his testamentary 
power over personal property. Ibid. 
122. 

32. Jurisdiction to direct inauiry 
as to the marriage of an inrant; 
whether of sound mind at the time, 
and whether for the infant's benefit 
that a commission should issue. 
Sherwood v. Sanderson^ Vol. xix. 
289* 
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1. An infant trustee ordered to 
convey an estate in Calcutta under 
the statute 7 Anne, c. 19. JEx parte 
Anderson, Vol. v. 24jO. 

2. Order upon petition under the 
statute 7 Anne, c. 19- for an infant 
trustee to convey to the persons ab* 
solutely enticed, or as they shall ap- 
point ; but not to convey to a new 
trustee, upon trusts to be executed, 
without a bill. Ibid, 

3. The costs of an infant trustee 
upon an order to convey under 
7 Anne, c. 19. allowed. But the 
Court said, that a motion to commit 
the mother of the infant for not per- 
mitting him to convey was an im- 
proper mode of obtaining the opi- 
nion of the Court upon a point of 
practice. Ex parte Cant, Vol. xviii. 
554. 

4. Infant trustee within the sta- 
tute 7 Anne, c. 19. notwithstanding 
an interest as co-executor, and co- 
residuary legatee, entitled to the 
mortgage money ; the receipt jand 
discharge of the other executor 
leaving the infant as mere trustee. 
- V. Handcock, Vol. xvii. 383. 

5. Infant trustee within the sta- 
tute 7 Anne, c. 19. must be a dry 
trustee. Ibid. 384. 

6. Conveyance by infant trustee 
voidable, as npt within the statute ; 
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if be- would be bound to convey 
when adult, he would in equity be 
restrained from setting it aside. lb, 

884 



INFANT MORTGAGEE. 

1. An infant may be foreclosed, 

sabject only to error. Bishop of 

Winchester Y. Beavor^ Vol. iii. 317. 

8. Copyhold lands mortgaged in 

fee by lease and release as freehold: 

Ac customary heir is bound by a 

covenant for farther assurance: but 

during his infancy the Court refused 

^o foreclose; and would go no farther 

than directing the account, and that 

^li default of payment, the plantiffs 

^holild be let into possession, and 

^old and enjoy till the heir should 

Attain twenty-one, at which time he 

^boald surrender; ^nd a day was 

^iven to show cause against the 

decree. Spenser v. Boyes, Vol. iv. 

3. Payments to infants during 
^:ninority to be discountenanced. 
UUd. 369. 

4. Estate in Ireland ordered to be 
^^M)nveyed by an infant mortgagee 

nmder the statute 7 Anne, c. 19. 
Jlvelyn v. Forster^ Vol. viii. 96. 

5. The order under the statute 
7 Anne, c. IQ. for the reference.to the 
Master, as well as that for the in- 
fant to convey, must be on petition, 
not on motion. Ibid. 

6. Decree of foreclosure against 
an infant, with a day to show cause. 
This has been altered since in 
Munday v. Munday^ 1 Ves. and Bro. 
223. directing, in case the mort- 
gagees consent to a sale, an inquiry 
whether it will be for the infant's 
benefit. Goodier v. Ashton^ Vol. 
XVIII, 83. 

7. Female infant not bound by 
agreement to settle her freehold 
estate on marriage, without an op- 
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tion when twenty-one to refuse, but 
her husband, under the circum- 
stances, claiming a special occu- 
pant ; the subject being leaseholds 
for lives, frequently during and since 
the coverture renewed, by the hus- 
band who had settled his own estate^ 
the settlement confirmed by her re- 
peated acts and fines, though not of 
the life estates, and by orders of 
Court, children having existed, 
though deceased under age, no 
claim for many years; and during 
eighteen, an adverse possession 
against a former heir by the hus- 
band ; the bill claiming not against 
his assets, but merely an account 
since his death against this devisee 
for life, whose possession commenced 
long since the fall of the surviving 
life in the original leases. Milner 
V. Lord Hareaooodj Vol. xvm. 259. 



INHABITANT. 
See Curacy, 2. 



INJUNCTION. 

See Maintenance.— Copyright^ 

passim* 

[A.] Where granted. 
[B.] Where not. 
[C] Practice on. 

[A.] Where granted. 

1 . Injunction cause stood over at 
hearing for want of parties : injunc- 
tion not dissolved, nor receiver ap- 
pointed on motion without special 
case of waste: but plaintiff com- 

Kelled to speed the cause. Price v. 
Villiams, Vol 1.401. 

2. Injunction, that the validity 
of a patent might be tried at law; 
verdict for the patentee, subject to 
the opinion of the Court upon a 
case; the Court equally dividedj the 
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patentee must bring another action; 
but the Court will not impose any 
terms upon him, nor dissolve the in- 
j unction in the mean time. BoUon 
YrBull, Vol. in. 140. 

3. luj unction against securities 
obtained by one French emigrant 
against another by arresting him^ 
when about to sail on the expedition 
against France, and under an obliga- 
tion entered into in France as surety, 
which, according to the laws of 
France, could not afiect a person. 
Talleyrand v. BotdangeTy Vol. in. 

447. 

4. Injunction in pressing cases 
upon petition and affidavit. In this 
instance, converting old houses in 
London to a purpose, that made them 
dangerous to the public, the Lord 
Chancellor granted the injunction, 
but. said, the Lord Mayor, by his 
general jurisdiction, could apply a 
much more proper and eflPectual re- 
medy. The Mayor, Commonalty, 
and Citizens of London v. Bolt, Vol. 
V. 129. 

5. Where a tenant defendino^ an 
ejectment brought by his landlord 
makes default at the trial, and make§ 
use of the interval to do all the mis- 
chief he can by breaches of cove- 
nant and wilful waste, an injunction 
will be granted on motion^ or in the 
vacation on petition ; but it was re- 
fused where no ejectment had been 
brought. Lathropp v. Marsh, Vol. 
y. 259- 

6. Injunction granted to restrain 
a breach of covenant, secured by 
forfeiture of the lease and a penalty. 
Barrett v. Blograve, Vol. v. 555. 

7. Injunction to restrain the laud- 
lord from cutting ornamental trees 
in a lawn during the term, upon his 
conduct; amounting to a consent 
to the plaintiff's plan of improve- 
ment, laying out the lawn, &c. 
Jackson v. Cator, Vol. v. 688. 

.8. Sending a surveyor to mark out 
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trees is a sufficient ground for an 
injunction. Ibid. 688. 

9' Injunction restraining a trans- 
fer, and a receiver appointed, to 
preserve the property during a liti- 
gation in the ecclesiastical Court 
upon the will. King v. King, Vol^ 
VI. 172. 

10. Injunction where there can bi^ 
no account. University of Oaforc^ 
V. Richardson, Vol. vx. 705. 

11. Injunction to prevent that^ 
which is unjustly done, or threatened!. 
Ibid. Vol. VI. 706. 

12. Injunction granted or con- 
tinued to the hearing) though tbe 
legal title doubtful ; as upon patent . 
rights.' Ibid. 707. 

13. Injunction in Chancery in the 
vacation; the Court being always 
open. Temple v. Bank of England^ 

Vol. VI. 771. 

14. Injunction on affidavit tore* 
strain the tenant of a farm breaking 
up meadow, contrary to express 
covenant, for the purpose of build* 
ing. Whether, if no express cove- 
nant, it would do upon the ground 
of waste, Qiuere. Lord Grey de 
Wilton v. Saxon, Vol. vi. 106. . 

15. Where the defendant having 
begun to take coal in his own land 
had worked into that of the plaintiff. 
Mitchell V. Dors, Vol. vi. 147. . 

16. Lessee committed waste by 
opening a mine, and continued the 
work into other land of the lessor^ 
not comprised in his lease. In- 
junction as to both. Hanson v. 
Gardiner, Vol. vii. 308. 

1 7. Injunction in the case of tres- 

Sass to prevent irreparable mischief. 
bid. 308. 

18. Injunction in the case of tres* 
pass to prevent the multiplicity of 
suits. lbid.3\0. . 

19* Injunction between tenants 
in common against destruction ; not 
against pure equitable waste. Hole 
V. Thomas, Vol. vii. 589. 
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20. Injunction in trespass. Smith 
?. CoUyer, Vol. viii, 9(X 

21. Coart does not order repairs 
to be done, but by injunction will 
create the necessity of completely 
doing it, as where defendant suffered 
tbe banks^ locks, and stopgates of a 
canal, by which plaintiff used his 
mills. Court granted an order re- 
straining him from impeding plain- 
tiff in the use, &c. by continuing 
such banks, &c. out of repair. Lane 
y. Nefodigate, Vol. x. 192. 

22. Tenant colluding with tres- 
passer in committing acts of waste, 
cutting timber, &c. the act has so 
much of the tenants quality as to 
make it the object of injunction. 
Coitrtkcpey.Maj^lesden,\ oL x. 290. 

23. Injunction granted against a 
foreign attachment, obtained against 
the goods of two joint partners after 
da act of bankruptcy and separate 
commission, overreaching the at- 
tachment by relation to tbe act of 
haiokruptoy. Barker v. Goodair^ 
Vol XI. 78. 

24. So an execution after an act 
^f bankruptcy committed is no bar 
^o the assignees recovering the pro- 
l^erty. Ibid. 84. 

25. Injunction against darkening 
^tncient windows, not in every case, 
effecting the value of premises, that 
Xirould support an action : the effect 
teust be, that material injury, 
amounting to nuisance, which 
should, not only be redressed by 
damages, but upon equitable prin- 
ciples be prevented. Ibid. 

9,6k Injunction granted against a 
lord of a manor opening mines upon 
the lands of a copyholder. Grey v. 
Duke qfN<nihtmberlandf Vol. xiii. 

27* Injunction, on motion of 
course to deliver possession of land 
decreed ; as a ground for the writ of 
assistance^ the only mode of obtain^ 
ing possession: a court of equity 
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properly acting only in personam.. 
Huguenin v. Baseley^ Vol. xv. 180. 

28. Injunction extended to tres- 
pass, ^ormay v. R(mey Vol. xix.- 
147. 

9Q. Injunction against waste : de- 
fendant insisting on his own title ; 
but admitting possession received 
from plaintiff's tenant without his 
knowledge. Ibid. 154. 

30. Distinction on injunction be- 
tween the Courts of Chancery and 
Exchequer. Noble v. Garland^ Vol. 
XIX. 376. 

[B.] Where not. 

And see Sewers. 

1. Injunction to restrain waste not 
granted against defendant in posi- 
session, claiming by an adverse title. 
Pilsworth V. Hopton, Vol. vi. 51. 

2. Injunction to restrain waste not 
granted without positive evidence of 
title. Davis v. Leo, Vol. vi. 784. 

3. Injunction not binding upon a 
person not a party in the cause. 
Bell V. Phyn, Vol. vii. 456. 

4. No injunction upon belief of 
an intention to cut timber. Lord 
Braybrook v. Inskip, Vol. vii. 417. 

5. Injunction till answer, restrain- 
ing a transfer of stock, standing in 
the name of a steward ; on strong 
evidence by affidavit, that it was the 
produce of his master's property, 
rents, &c. received for many years 
without account. Refused as to 
money at his banker's in his name. 
Lord Chedworth v. Edwards, Vol. 
viii. 46. 

6. Injunction against cutting or- 
namental timber, confined to timber 
standing for ornament or shelter: 
the Court refusing to extend it by 
inserting the words, '* contribute to 
ornament." Williams v. M^Namara, 
Vol. viii. 70. 

7. Injunction against cutting tim- 
ber refused, where the title was dis- 
puted ; as between devisee and heir 
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at law. Smith v. Collyer^ Vol. viii. 
89. 

8. Inrj unction that an indictment 
for perjury upon the answer has 
been found by the grand jury is not 
a ground for reviving an injunction. 
Clapham v. White, Vol, viii. 35. 

9. Upon a contract for a lease 
the solvency or insolvency of the 
tenant is objection of weight; de- 
pending upon the circumstances. 
Upon that and other circumstances 
an injunction against an ejectment 
by the landlord was dissolved. Buck- 
land V. Hall, Vol. VIII. 92. 

10. Lessee remains liable to the 
determination of the term : assignee 

. only during his possession. Ibid.95. 

11. Upon a disputed title to a 
lease granted by a corporation, a 
trust being set up against the lessee, 
a motion being made to compel the 
corporation to produce surrendered 
leases/ counterparts of renewed 
leases, &c. no order was made. Cock 
V. St. Bartholomews Hospital, Chat- 
ham, Vol. VIII. 138. 

12. Upon a prize to a privateer 
being condemned and decreed to be 
a droit to the crown for want of a 
proper letter of marque, held to be 
the property of the crown, and that 
this Court would not restrain pay- 
ment of the proceeds under a trea- 
sury warrant: motion dismissed with 
costs. Nicol V. Goodall, Vol. x . 1 55 . 

13. After an original bill, full 
answers put in and no exceptions 
taken, nor injunction moved for 
upon the merits upon an amended 
bill supported by affidavits, Court 
held that as they left new matters 
charged unexplained, nor disclosed 
any reason why such matters were 
not put on the record at an earlier 
period, the party was not entitled 
to the injunction. Nmris v. Ken- 
nedy, Vol. XI. 563. 

14. Court refused an injunction 
to stay trial on the eve of the as- 
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sizes^ where the party declined 
giving security for costs. Blacoe 
V. Wilkinson, Vol. xiii. 454. 

15. On an agreement for sale of 
the good-will of a business, and 
using the best endeavours to assist:: 
the party and procure customers^ 
&c. the Court refused a motioirr: 
upon affidavit, for an injunction t^ 
restrain proceedings at law to r^^ 
cover the premium, before answejcr- 
the remedy for a breach of such 
dertaking is by action or issue qua 
turn damnificatus. Shackle y. Baki 
Vol. XI v. 468. 

16. Upon an agreement for 
lease, to Jay out 100/. under the ^/. 
rection of plaintiff, under a misre- 
presentation or concealment of the 
purpose for which the premises were 
to be used, the Court granted an in- 
junction to restrain the defendant 
from converting them into a coach- 
maker's shop, it effecting a total 
alteration in the nature of -the pre- 
mises. Bonnett v. Sadler, Vol. xiv, 
526. 

17. Sale, under a commission of 
bankruptcy, of the waggon trade 
from Bristol and Bath to London, 
with the good-will ; another con- 
cern from Bristol and Bath to War- 
minster and Salisbury being pur- 
chased in trust for the bankrupt: 
having obtained his certificate, her 
commenced trade again to London, 
by that road, soliciting customers^ 
by advertisement and cards, stating' 
generally, that being reinstated bjT 
his friends in the carrying business^ 
his waggons set out at the usual- 
hours, &c. An injunction was re- 
fused. Crtittwell V. Lye, Vol. xvii. 
335. " 

18. Injunction in trespass, where 
the title was disputed. Kinder v. 
JoneSf Vol. xvii, 110.' 

. 19- Injunction against trespass 
upon irremediable mischief, in na- 
ture of waste^ on a bill by the lord 
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of a manor and his lessees^ against 
taking atones, having a peculiar 
value, found at the bottom of the 
sea, within the limits of the manor. 
Earl Cowper Y.Baker, Vol. xvii. 128. 

20. Injunction in the case of 
trespass by the lord of a manor 
digging for coal on the premises of 
a copyhold tenant. From the na- 
ture of the subject and the conse- 
quences, such an injunction not to 
be continued without securing the 
means of a speedy trial. Grei/ v. 
the Duke of Narthwnberlandy Vol. 
ivii. 281. 

21. Breach of injunction by pro- 
ceeding against bail. Leonard v. 
MtaoeUj Vol. xvii. 385. 

22. Injunctign against draining, 
preparatory to opening a coal-mine, 
with prejudice. to. a canal, before 
establishing the right at law, re- 
used upon laches foV two years, 
permitting expenditure. Birmir^" 
nam Canal Company v. Lloyd, Vol. 
XVIII. 515. 

23. Injunction against using water 
injuriously to a mill, putting the 
plaintiff to go to trial forthwith. 
nid.5\6. 

24. Injunction against proceed- 
ing at law only on some default 
either of appearance or answer. 
James v. D&wnes, Vol. xviii. 522. 

[C] Practice on. 

And see Abatement, 3. 

1. On injunction from farther 
digging a ditch, Court will not order 
it to be filled up before answer. 
jinon* Vol. I. 140. 

2. Injunction bill charging fraud 
in obtaining verdict : affidavits con- 
tradicting the answer read in sup- 
port of the injunction on the merits. 
Isaac V. Humpage, Vol. i. 427* 

. 3. In ordinary cases no injunction 
till hearing, unless a ground for it 
in the answer : . but in cases . of 
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chief, it will be granted on affidavits 
after answer. Ibid. 430. 

4. On motion to dissolve an in- 
junction nisi at the last seal after 
Trinity term the plaintiff cannot 
have time till the next day of mo- 
tions upon the usual undertaking 
to show cause on the merits; but 
was permitted to show cause during 
the petitions. Robinson v. Wardell, 
Vol. V. 552. 

5« Upon breach of an injunction 
restraining an act, the proper course 
is personal service of notice of mo- 
tion, that the defendant shall stand 
committed : not the practice to move, 
that he shall show cause, why he 
^hall not stand committed. An^ 
gerstein v. Hunt, VoL vi. 488. 

6. Where the injunction is to do 
a thing, the course is to move^ tbat 
he shall do it by a particular day, 
or stand committed. Ibid. 

7. Obtained on affidavits against 
cutting and pasturing cattle in a 
wood ; the plaintiff praying the in- 
j unction as tenant in fee, or as lord 
of the manor inclosing under the 
statute : the defendants denying the 
former title ; as to the latter claim- 
ing common of pasture and estovers; 
and stating, that after the inclosure 
sufficient common of pasture would 
not be left; the plaintiff having be- 
fore the bill filed been nonsuited in 
an action of trespass, and entered 
into an agreement with some of the 
tenants. The injunction dissolved 
upon the answer. Whether the 
original and new affidavits could be 
read in such a case. Quaere. Han* 
son V. Gardiner, Vol. vii. 305. 

8. The injunction, obtained upon 
a breach of covenant, in nature of 
a specific performance, dissolved 
upon the answer, contradicting the 
affidavits, and showing the consent 
for several years. Barret y. Bla^ 
grave. Vol. vi. 104. 

9. Injunction not dissolved, pend- 
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impertinence. Fisher v. hajfley, 
Vol. XII. 18. 

10. An injunction not granted 
pending a demurrer. Cousins v. 
Smithy Vol. XIII. 165. 

1 1. An injunction may be had of 
course for want of answer to . an 
amended bill, though not obtained 
upon the original bill; and upon 
a slight affidavit may be extended 
to stay trial as well as execution. 
In the Exchequer an injunction goes 
to stay trial in the first instance^ in 
Chancery it only stays execution. 
Nelthope v. Law, VoL xiii. 323. 

1% Parties present in Court during 
the motion, though not when the 
order is pronounced, equally guilty 
of a contempt by breach ot the in- 
junction. Osborne v. Tennant^ Vol. 
XIV. 136. 

13. Upon affidavits of an intend- 
ed marriage with a male infant, there 
being a prosecution pending for a 
conspiracy to take him away from 
a school, where he had been placed 
by his guardians, the Court granted 
an injunction restraining the party 
from communicating with him, and 
that service at the last place of abode 
should be good service, though the 
house was shut up, part of the fraud 
suggested being in keeping out of 
the way to avoid service. Pecarce 
V. Crutchfield, Vol. xiv. 206. 

14. Service of subpoena necessary 
in the case of a special injunction; 
but the practice having been un- 
settled, the defendant was put to 
dissolve upon the merits, and the 
plaintiff permitted to show cause 
by affidavit. Att* Gen. v. Nichols 
Vol. XVI. 338. 

15. Effect of an injunction in the 
Court of Chancery: before action 
commenced staying all proceedings 
at law: after action commenced 
permitting the defendant to call for 
a plea, and proceed to judgment at 
law, if in a condition to do so ; or, 
if not, to do only what is/iecessary 
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I to enable him to do so ; restraining 
(execution^ Therefore, after ban 
excepted to, ruling the sheriff to 
bring in the body a breach of tbe^ 
injunction. Bullen v. Ovejf^ VoL, 
XVII. 141. 

16. Injunction extended to sta^ 
trial on affidavit, that th.e plainti£] 
is advised and believes, that h.^ 
cannot safely proceed to trial unti] 
the answer. Partington v. Hobso^ 
Vol. XVI. 220. 

17* To extend an injutiction to 
stay trial, the affidavit must state 
belief, not merely that the defendant 
cannot safelj go~ to^ trial, but that 
the answer will furnish discovery 
material to the defence in the action. 
Appleyard v. SHon, Vol. xvi. 22S. 

IS. No injunction until appear- 
ance or default. White y. Kkvers, 

Vol. xviii. 471. 

19. The subsequent order, ex- 
tending an injunction against pro- 
ceeding at law, to stay trial, not 
discharged separately, but the in- 
junction, as extended, must be dis- 
solved generally, upon the answer, 
by the usual order nisi, subject to 
showing exceptions for cause, or 
the undertaking to show cause oq 
the merits. Eamshcm v« ThornlttB^ 
Vol. xviii. 485. 

20. Distinctions in practice be- 
tween injunctions to stay waste, or 
the sale of &n estate, and against an 
action. Ibid. 488. 

2 1 . Inj unction before action com- 
menced prevents the commence- 
ment after action, stays execution 
only in Chancery, differing from 
the Exchequer, without a distinct 
application to stay trial. Ibid* 

22. Injunction extended to stay 
trial on affidavit that plaintiff can- 
not safely go to trial without the 
answer, and belie\'es it will produce 
a discovery material to his defence. 
Ibid. 

23. Contempt by breach of in- 
junction by defendant, present in 
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Court during the motion^ thongh re- 
tiring before the order pronounced ; 
but motion to commit after a con* 
siderable lapse of time, and the 
order not drawn up, refused^ with 
costs. James v. Hamnes^ VoL xyiii. 
522. 

24 Injunction dissolved on the 
answer, not revived of course with- 
out special motion on amendments 
verified by affidavit. Ibid. 

25. Injunction not dissolved on 
one answer only coming in to inter* 
pleading bill ; but plaintiff's delay 
to get in the other answers is a 
special ground for application to 
ussolve, or to have the money out 
of Court. Hyde v. Warren, Vol. 
XIX. 322. 

26. Distinction on injunction in 
Chancery and the Exchequer; here 
staying all, if before action ; if after, 
execution only, not trial without a 
&rther motion so to extend it on 
affidavit of belief, that the answer 
will be material on the trial. Noble 
V. Garlandj Vol. xix. 377. 

27* In injunction cases no affi- 
davit as to the title after answer. 
Pkat V. Button, Vol. XIX. 447. 

28. Jurisdiction by injunction on 
danger of irreparable injury to pro- 
perty, though, as public nuisance, 
an object of prosecution by the At- 
torney General; the subject a corn- 
ing house to powder mills, from 
site, construction, 8cc. imminently 
dangerous to the neighbourhood 
and public. Indictment directed, 
witk- an arrangement for a speedy 
trial^ and preventing imminent dan- 
ger in the interval. Crowder v. 
Tinkler, Vol. xix. 6l7. 

29.- Jurisdiction by injunction, 
wher^ the effect will be to stop a 
great trading concern, exercised with 
caution, not ea parte, but on notice, 
with the opportunity of opposing 
on affidavit. Ibid, 

SO. Injunction on injurious use 
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of a body of water, against using it 
otherwise than as used before. Rid, 
620. 

31. Injunction to stay trial on 
affidavit, that plaintiff cannot safely 
defend the action without discovery, 
and that it will give a good and 
effectual defence, not discharged 
upon the answer of one defendant 
only. White v. Steinwacks, Vol. xix. 
83. 

32. The truth of affidavit to stay 
trial, that the discovery will be ma- 
terial, not questionable, nor the 
effect of the discovery considered, 
unless its immateriality is clear on 
the face of the bill. Ibid. 84. 

33. Execution, not trial, staid, 
where the bill and answer form a 
defence in equity, though not at 
law. Ibid. 85. 

34. Motion for injunction, if 
made before declaration, stays every 
thing ; if after, stays execution only^ 
not trial. Garlick v. Pearson, Vol. 
X. 452. 

35. Injunction can only be ob- 
tained by motion in open Court. 
Ibid. 



INSANITY. 

And see Lvnacy, passim. 

Insanity having been once esta- 
blished against a party, the proof 
showing sanity is thrown upon him ; 
where it has never before been im- 
puted, the propf of insanity is thrown 
on the otner side, to be made out 
and applied to the date only of the 
particular transaction. White v. 
Wilson, Vol. XIII. 88. 



INSOLVENT ACT. 

Bill by the assignee of a person, 
who had made a general convey- 
ance in trust for his creditors, and 
afterwards taken the benefit of an 
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insolvent act, in respect of the sur- 
plus against the assignee, the 
trustee, and mortgagees, dismissed, 
with costs. Spragg v. Binkes, Vol. v. 

583. 

And see i\NNUiTY, 35. 



INSURANCE. 

And 5^^ Assurance. 

1. Insurance without policy is 
illegal. Morgan v. Mather, Vol. ii. 

18. 

2. Variation from the policy, 
though perfectly immaterial, dis- 
charges the insurer. Rees v. Ber* 
rington. Vol. ii. 54L 

S. Insurable interest in a trustee, 
in respect of the legal interest in a 
ship, as in the cestui que trusty a re- 
spect of the equitable. Yallop, ex 
parte, Vol. xv. 67. 

4. Equitable interest insurable; 
both trustee and cestui que trust have 
an insurable interest. Ex parte 
Houghton, Vol. xvii. 253. 



INTENTION. 

Question of intention, to be de- 
termined by the Court, not a proper 
one for the Master. Pitt v. Lord 
Clamelford, Vol. i. 83. 



INTERPLEADER. 

And see Landlobd and Tenant, 

4. 11. 

1. Upon interpleading bill, no 
<i6sts between the defendants, but 
are given to plaintiff. Daixison v. 
Hardcastle, Vol. i. 368. 

2. A banker, with whom property 
was deposited for safe custody, re- 
fused to deliver it to the owner in 
person under actions against him as 
partner in an insolvent house, being 
attached by the plaintiifs in those 
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actions, and held' to hail in trove 
by the owner: held that be was en- 
titled to relief upon bill of inter- 
pleader, but need not have com* 
into equity; as at law he wouli 
have been discharged on commo 
bail upon bringing the deposit iat^ ^ 
Court, and proceedin|2;8 in the actic^^ ^ 
would have been staid until the a^t- 
tachments were disposed of by tt^^ 
owner in the name of the bank^j-^ 
Langston v. Boylston, Vol. ill 101. 

3. To support injunction on bill. 
of interpleader affidavits of the fact^ss 
may be read ; it is exactly on th< 
footing of waste. Ibid* 

4. Collusion not presumed agains 
the affidavit of plaintiff in sucnbilF^ 
nor can counter affidavits prevaif 
against itt Ibid. 

5. A claim is a ground of inter- 
pleader. Ibid. 107. 

6. Tenant cannot file a bill oi 
interpleader against his landlord oi 
notice of ejectment by a stranger"'^^ 
under a. title adverse to that of Ui< 
landlord. On suspicion of collu- 
sion an inquiry into the circum- 
stances was directed f and the.report 
confirming the fraud, the bill wi 
dismissed with costs to the. land- 
lord, as between attorney and client 
to be paid by the plaintiff and hii 
solicitor; the latter to show 
why he should not be struck off th< 
roll. Dungey v. Jngove, Vol. ii— - 
304.. 

7. Bill of interpleader is, wherc^ 
two persons claim of a third th9" 
same debt or the same duty. BML^ 
310. 

8. An interpleading billneversug-* 
gests a case. To support such a bift 
by a tenant two persons must claim. 
the same rent in priority of tenure^ 
and contract, in cases of mortgagor 
and mortgagee, trustee and ce^nd 
que trust, thid. 

9. Upon a bill pf interpleader the 
defendant, who made it necessary, 
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was ordered to pay all tbe coals 
and the plaintiff has a lien for hi; 
costs npnii the fund paid into Court 
Jk.ldridee v. Mesner, Vol. vi. 418. 

10. Interpleader upon notice of 
a variety of claims by person: 
among whom an entire charge upui 
an estiite was split; th']Ui>h no suit 
iosticuted, and but one legal rJgln 
.of entry; the principle being, not 
Merely that the payment cannot Xm 
safely made, but that the party en- 
titled to be discharged by a single 
T>ayment should not be harassed by 
'^ number of suits. An^el v. Had^ 
<ien. Vol. xv. 244. 

11. Questions arising on bills of 
Interpleader are disposed of in vari- 
IDus diodes, according to the nature 
«f the question, and the manner in 
"vhich It is brought before the 
Clourt. Ibid. Vol. xvi. 202. 

13. Intt^pleading bill is consi- 
dered as putting the defendants to 
contest their respective claims; as 
a bill by an executor or trustee to 
obtain the direction of the Court 
Upon the adverse claims of the di- 
feadants. Therefore at the hearing, 
if the question between the de- 
fendants is ripe for decision, the 
Court decides it; and, if not ripe 
for decision, directs an action, or an 
ialuej or a reference to the Master, 
as best suited to the nature of the 
Kise. Accordingly upon objcctioiLs 
under tbe annuity act a reference 
ftas directed, whether proper me- 
nioriula were enrolled, and to state 
the priorities of such as are valid. 
Ibid. 

13. Interpleading bill by a tenatit 
to ascertain to which of two clalm- 
fints be w^ to pay his rent. Tbe 
one establiijhing his title by evi- 
dence,, the other malting default at 
the hearing, payment decreed to 
the former; and a perpetual injunc- 
tion against tbe other. Ibid, 
14: Interpleader on an attorney's 
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claim of lien upon a sum awarded 
as damages under a judgment ob- 
tained by tbe client against .ibe 
plaintifF. — - v. Sollort, VoL 
XVIII. 292. 

15. Injunction npoii an inter- 
pleading billagainst bankrupts and 
tJieir assignees by a debtor to the 
estate, sued by the bankrupts with 
a view of indirectly contesting the 
commission. IiOwndes v. Cornford, 
Vol.xv111.299. 

16. Interpleader upon colour of 
title given to a stranirer. Ea^ India 
Company v. Edaxirds, Vol. xviii. 
376. 
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AndieeBASKRCPTCY[BB.] — Exu- 
ruTOR, 30. — Exone'b4Tion,6. — 

MAINTENANCfi,25.— MOETGAGE 
[A,] 13. P0WEE,l2. — Rl!CEIVEB, 

14. — Reversion, T. — Specific 
Perforuancb, 17. — TrAstee^ 
5, et seq. — Vendor and Por- 
CHASER [B.] 19. 30. 

[A.] When allowkd. 

[B.] Where not. 

[A.] When allowed. 

1. Interest given in equity upon 
a simple contract debt, as at law, 
upon every debt detainetl, either by 
the contract or in damages. Craom 
V. TickeU, Vol. 1. 63. 

2. Interest decreed against a por- 
chaser for delaying payment. Court 
canuot make a purchaser appoint a 
clerk in Court; that is only neces- 
sary when the party is to appear. 
CMd V. Lord Abingdon, Vol. i. 94. 

3. Interest allowed, upon a written 
agreement to pay by instalments. 
Parker v, Hutchinson,\o\. iii. 133. 

4. Interest given at law, upon a 
written undertaking to pay, or notes 
payable on a day certain : not upon 
notes payable at a day uncertain. 
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thop debtSy 9Lcv Parker v. Htdchin' 
son. Vol. III. 1S5. 

5« Bond and judgment assigned ; 
interest must be calculated to the 
date of the report, so as not to ex- 
ceed the penalty. Sharpe v. Earl 
of Scarboroughy Vol. iii« 557. 

6. A written undertaking to pay 
At a day certain, or on demand, as 
ft promissory note, carries interest 
from the day, or the demand ; as at 
Jaw it is given by way of damages. 
Upton V. Lord Ferrers, VoL v. 
801. 

7. Devise in trust to sell, and apply 
the money to and among such per- 
sons as the trustees, in their discre- 
tion, should think had or have any 
just or indisputable demand upon 
ji. at bis death, to each in equal 
degree and proportion according to 
the principal sum, as far as the 
money would extend ; the securities 
to be delivered up : but the money 
to be given and received in no other 
manner than as voluntary bounty. 
The fund, being more than suf- 
ficient, is liable to interest of bonds 
to the extent of the penalties. Aston 
V. Gregory, Vol. vX. 1.51. 

8. Purchaser taking possession 
before conveyance executed, held 
liable to pay interest. The act of 
taking possession generally amounts 
to a waiver even of objections to 
title, and is an iniplied agreement to 
pay interest, mudyer v. Cocker, 
Vol. XII. 25. 

9. Although a party cannot con- 
tract, a priori, for more than five per 
cent, interest, it may be agreed to 
settle accounts every six months, 
and toibrl>ear six months upon those 
terms ; but this cannot be applied to 
the case of a real security. Ex parte 
Bevan, Vol. ix. 223. 

10. Interest in the West Indies 
six per cent Chambers v. Gokhoin, 
Vol. IX. 267. 

.1 1 . Apportionment of intereston a 
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bond directed as accruing de die in 
diem. Banner v. lAme,\ ol. xiii. 
185. 

12. Interest decreed against a 
steward upon circumstances of 
fraud, concealment, 8cc. Semble, 
It would not be decreed when the 
practice of holding balances in his 
hand had been sanctioned by hi& 
principal. Lord Hardadcke v. Ver-^ 
Hon, Vol. XIV. 504. 

13. There is no difierence be-* 
tween the implied contract supposed 
to arise out of the duty xyf trustees, 
assignees, and executors, and that of 
an agent and receiver, and both, 
therefore, equally liable to interest, 
ibid. 

14. In such cases, there is gene- 
rally no limitation of time as to sur- 
charging and falsifying the ac- 
counts. Ibid. 

15. Upon a settlement, a trust 
term was created for raising por- 
tions for younger children, payable 
at twenty-one, and interest was 
given for maintenance, without any 
qualification whatsoever, the term 
being to take effect from the death 
of the father ; but the principal was 
not to be raised until after the death 
of the father and mother, the latter 
being provided for by an annuity: 
held that the children were entitled^ 
to interest from the deadi of th^ 
father, during minority and the mo^ — 
ther surviving. Lydaxm v. Lydion^ 
Vol. xiv. 558. 

16. Under a written contract for* 
a $um of money, payable on de— ^ 
mand, or a day certain, interest is ii» 
equity, as at law, payable from:' the 
time of demand made, or from the 
fixed period of payment; Laamdes 
V'. Collins, Vol. XVII. 27- 

Interest at five per cent^ under a 
contract to give [Mromissory notes. 
Ibid. 

Interest-beyond the penalty of a 
bond upon a mortgage for the saine 
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debt, though by a surety. Clarke 
^. Lord Amngdmy Vol. xvii, 106. 

!?• Interest decreed under a ge- 
aaeral reservation of faith. Sammes 
/v. Rickman, Vol. n. 36. 

[B.] Where not. 

1. Interest not given upon in- 
terest. Warif^ V. Cunljffe, Vol. i. 99. 

2. Interest refused, because not 
prayed by the bill. Weymouth v. 
JBoyer, Vol. i. 418. 

3. When question of interest is 
-not reserved by the decree, it cannot 

be given on petition. Interest not 
given from the confirmation of the 
report upon demands liquidated by 
it, but not bearing interest in their 
nature, as legacies and arrears of 
annuities, though both charged on 
land, and the annuities were not paid 
out of the rents and profits, because 
possession was taken by mortgagees, 
and though one of the annuities was 
the provision of a widow. Creuze 
V. HurUery Vol. ii. 157. 

4. In the case of a mortgage, the 
whole sum liquidated by the report 
carries interest. Ibid, 159. 

5. Under a judgment at law, no 
•interesf subsequent to the judgment 
can be recovered; but a fresh action 
for it may be brought. Ibid. 

Upon farther directions, the Court 
may add to the decree ; and there- 
fore may give interest though that 
question not resarved. Ibid. 

6. Interest is computed by the 
Master's report^ upon such debts 
only as carry interest, according to 
the rat« they carry ; and, upon far- 
mer directions, subsequent interest 
18 directed only on those upon which 
the report has already computed it: 
bat no interest is computed on 
simple contract debts by the report^ 
or order afterwards. Ibid. l65. 

?• No interest is allowed upon a 
judgment in an account before the 
ddasfeer, or in an action upon it 
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Disaillowed upon a bill by ex^utors 
to have the assets administered, 
upon a judgment on assets quand^ 
acciderint. Deschawps v. Farmedk, 
Vol. II. 716. 

8. No interest beyond the penalty 
of a bond, except under special cir^ 
cumstances. Vlark v. Setan, VoK 
VI.4U. 

9. Interest not carried back iar«> 
ther than the time of filing the bill, 
upon the ground of acquiescence. 
Beaumont v. BouUbee^ Vol. xi. 358. 

And 5^ Agent [C] 7. — ^Awar0, 
4. 



INVENTORY. 
See Devise, 78. 



iW^ 



ISSUE. 

And see Deeds [B.] 6. — Dbvisb, 2. 

1« Under a legacy to the issue of 
^., all descendants are entitled, and 
take per capita as joint tenants. 
Davenport v. Hanbmyy Vol. iii. 257- 

2. Grandchildren entitled under 
a bequest to issue. Freeman v» 
Parsley, Vol. iii. 421. 

3. Settlement upon a second mar- 
riage (there being children of the 
first) of personal estate to such 
persons as settler should, by deed 
or will, appoint, and in default 
thereof to his issue, held not to be 
appointed by a will previous to such 
settlement; and that the word 
" issue," unconfined by any indica- 
tion of intention, includes all de- 
8ceQdants« Grandchildren tbere-^ 
fore entitled; and the distribution 
to be per capita. Leigh v. Norhury^ 
Vol. XI II. 340. 

4. Bequest to two natural sons, 
with benefitof survivorship,upon the 
death of either under twenty-one, 
and limitations over in the event of 

02 
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both dying without issue, with di- 
rection, that the surplus interest 
beyond maintenance should accu- 
mulate for their benefit; and the 
event was, that both died under 
twenty-one without issue : held that 
the intention of the testator being 
clear, referring only to both dying 
under twenty-one without i^sue, 
'Mhen they were to take absolute in- 
terest, tne limitations were good 
as to the principal ; but that the ac- 
cumulation of interest belonged to 
the personal representative of (he 
survivor. Kirkpatrick v. Kilpatrick, 
Vol. xiiT. 476. 

5. Courts endeavour to support 
limitations of personal property 
of this description; but when in- 
tended to take effect after an inde- 
finite failure of issue, they are too 
remote. Ibid, 484. 

So a limitation of furniture to A,, 
tenant in tail male, of certain man- 
sions and estate; and if -4. died with- 
out such issue, over to B.^ the next 
in succession if living ; if not, C. 
and D,y in succession of age, to en- 
joy with such mansion, &c. : held 
not too remote. Southey v. Lord 
Somerville, Vol. xiii. 489. 



ISSUES. 
See Practice [M.] 



JAMAICA. 

And see Judgment, i. — Legacy 
[N.] 11.17.— Will [A.] 

Effect of the statute of limitations, 
or possessory law of Jamaica (be- 
yond the statutes of limitations in 
this country), barring not merely 
the legal remedy, but any suit, 
claim, or demand, converting seven 
years possession into a positive ab- 
solute title. 

No exception in favour of ab^ 
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sentees, not being within the ex- 
ception expressed ; as there was no 
such exception out of the statutes 
of limitation in this country, until 
expressly given by statute 4 Ann. 
c. 16. §. 19. 

The exception in the law of Ja- 
maica relating to trustees, means 
actual, not constructive trusts^ 

The exception as to tenants for life 
not applicable, when they could Con^ 
vey the fee under a power of sale. 
Beckford v. Wade, Vol. xvir. 87- 

Though the courts of justice were 
shut up in time of war, so that nO' 
original could be sued out, the sta^ 
tute of limitation continues to run. 

Effect of length of time in equity, 
by analogy to the statute of limita- 
tions, though not directly affecting 
trusty. 

Though no time bars a direct 
trust, as between ceshd que trust and 
trustee, a constructive trust, barred 
by acquiescence, thoueh the true 
state of tjie fact may be easily as- 
certained, and the ground of ori- 
ginal relief was clear, and even 
arising out of fraud. Ibid. 97. 

Redemption barred by twenty 
years'* possession without impedi- 
ment to the mortgagor, or ten years 
after impediment removed. Ibid. 
99. 
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1. A joint creditor, by simple 
contract, may go against the assets 
of a deceased partner; but cannot^ 
before the account, retain separate 
property of that partner in his pos- 
session. Stephenson v. Chisfwelly VoL 
III. 566. 

2. Covenant by jointtepant to 6ell^ 
severs the joint tenancy in equity^ 
though not at law. Brawn v^ 
Raindle, Vol. 111. 257. 

3. Notwithstanding the leanin^f 
of late, to a tenancy in commoti) aa 
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interest given to two or more, either 
pj way of legacy or otherwise, is 
joint, unless there are words of se- 
verance, as, " equally among,'' 8cc., 
or an inference of that sort arises in 
^9"'ty, from the nature of the trans- 
action, as in partnerships, a joint 
Mortgage, &c. Marley v. Bird, Vol. 
Jii. 628. 

4. Bequest to two without words 
^ severance; they take jointly. 
Stuart V. Bruce y Vol. in. 632. 

5. Survivorsliip by words in a will 
^reatinff a joint interest, the inten- 
^ion of severance not being suffi- 
•^Jiently clear. Whitmore v. Tre- 
^rnny^ Vol. VI. 129. 

.6. .When the words of severance 
"«yere confined to the subsequent li- 
mitations, held that the previous 
estate was ajoint tenancy for life, with 
several remainders. Folkes v. WesU 
^rn, Vol. IX. 461. 

7. To show a severance, it is not 
necessary to show a specific act of 
division ; it is sufficient if there has 
been a general dealing, manifesting 
an intention to divide the whole. 
Ibid. 

8. Devise and bequest of lease- 
bold, freehold, and copyhold estates 
to -trustees, their heirs, executors, 
&c., upon trust to sell, and pay 
debts,. 8ic.; and after payment 
thereof, to pay and apply the rents, 
&c. to ji. for life; and after his de- 
cease, devising and bequeathing to 
the heir or heirs at law of J3., and 
the heirs, executors, Sic. of such 
heir or heirs ; to whom the trustees 
were directed to convey and assign 
accordingly. 

Cor heiresses of B, being also the 
co-heiresses of the devisor, take, not 
as co^parceners, by descent, but as 
joint tenants, by purchase; and 
therefore subject to survivorship. 
Swaine v. Burton, Vol. xv. 365. 

9. Joint tenancy under a bequest 
of personal property to more, than 
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one, without words of severance^ 
Ibid. 371. 

10. Ajoint purchase by two, to 
them and their heirs, with equal 
payments, a joint tenancy; and 
therefore survivorship. Aveling v, 
Knipe, Vol. xix. 441. 

1 1. Under a bequest over, after an 
interest for life, by words importing 
both a joint interest and a tenancy 
in common,, as to three ^^ or the 
survivor share and share alike,^' the 
period to which the survivorship re- 
lates, depends not on any technical 
words,but on the apparent intention, 
collected from the particular dis- 
position or the general context.. 
Newton v. Ayscougk^ Vol. xix. 531. 

And see Partners, 3. — Will, 
[B.] 47. 



JOINTURE. 
See Baron and Feme [F.] 3. 



JUDGMENT. 



And see Interest [B.] 7. — Prac- 
tice [M.] 

1. Creditor, by judgment in Ja- 
maica, filing bill here for satisfaction 
from rents and profits remitted and 
to be remitted, must shew his judg- 
ment to diflR^r from judgment here, 
so that he cannot affect the land. 
Cathcart v. Lewisj Vol. i. 463. 

S. No equity for judgment cre- 
ditor, because there are prior judg- 
ments. IbicL 464. 

3. A judgment may be vacated, 
while in paper ;• but not, when made 
a record. Pickett v. Loggon, Vol. v. 

705. 

4. A decree for payment is equi- 
valent to a judgment 5 but such di- 
rection for an account, and a pay- 
ment according to the result of that 
account, \» not a decree to prevent 
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forination or plaintiifsi they are 
subject to control "by order person- 
ally affecting them but not the de- 
fendants, jitt. Gen. V. Cleaver, Vol. 
XIX. 220. 

26. Distinction between legal and 
equitable jurisdiction upon fraud ; 
which at law must be proved, not 
presumed ; and equitable jurisdiction 
may be exercised upon an instru- 
ment unduly obtained, where a 
court of law could not enter into the 
question. FuUagar v. Clark, Vol. 
XIX. 485. 

27. Extension of legal jurisdic- 
. tion to subjects formerly not dealt 

with at law, marriage-brocage for 
instance. Ibid. 483. 

26. Eq^iitable jurisdiction to order 
a deed, forming a cloud upon a 
title, to be delivered up, thougn void 
at law. Accordingly a demurrer to 
a bill to have deed fraudulent and 
void, as in contemplation of bank- 
ruptcy, delivered up was overr\iled. 
Hayward y. DimsdqhyVol. xvii. 1 1 1. 

29. Distinction between directing 
an instrument to be delivered up 
and making it effectual in equity. 
Macleod\.Drum7nond,Yo\. xvii. 167. 

30. Commissioners under an in- 
closing act liable to suits at law, 
and in equity, for acts not according 
to their authority. Demurrer to a 
bill upon that, principle, charging, 
not collusion expressly,but that they 
were proceeding to divide unjustly, 
and not according to their authority, 
viz. upon the information of a te- 
nant of the plaintiff's manor, being 
owner of the adjoining one, and the 
boundaries and documents being in- 
termixed, overruled. Speer v. Craw- 
ter. Vol. XVII. 216. 
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And seeBAHoif and Feme, [A] 12. 
'— Executor, [B.]t-Power, 62, 
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— Representative, passim.-^ 
Resulting trust. 

. 1 . Testator bequeathed 5000?. in 
trust for his daughter A. for life, 
and after her decease, for such child 
or children as she shall leave at her 
decease in such shares as she should 
think proper; and in case she shall 
die, leaving no child, then as to 
1000/. for her executors, adminis- 
trators, or assigns ; -and as to the 
remaining 4000Z. in trust for such 

Eerson or persons '^ as shall be my 
eir or heirs at law.*' The 4000/. 
vested in A» and the other two 
daughters (of the testator being his 
co-heiresses at law and next of kin 
at his death. If that union of cha^ 
racters had not occurred, Qtuere, 
whether the next of kin could claim; 
and supposing the heirs intended, 
what description of heirs, HaUcnmy 
V. HoUaway, Vol. v. 399. 

2. Prima facie words must be un- 
derstood in their legal sense, unless 
by the context or express words 
plainly appearing intended other- 
wise. Ibtd. 401. 

3. Testator, after making provision 
for his wife, with a clause of for- 
feiture, in which case the residue 
might be considerable after certain 
bequests, directed that the residue 
should be divided amongst his next 
of kin, as if he had died intestate; 
held that the wife was not one of the 
next of kin in the ordinary sense, 
or in that sense in which the testator 
used the words. Garrick v. Lord 
Camden, Vol. xiv. 372. 

4. So a bequest by a wife, under 
a power to her next of kin, does not 
include her husband. Ibid, 382. 

5. If the wife had been entitled 
to share in the residue she would not 
have lost the benefit by the for- 
feiture of the previous interest. 
Where testator expressly declares 
the penalty of the condition im- 
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posed, 'the Court will not enforce 
its performance by enlarging the 
forfeiture. 

6. Upon a compromise decreed 
with the consent of the attorney- 
general to be carried into affect, the 
next of kin are bound, and their bill 
claiming interest on sums to be ac- 
counted for under the compromise, 
was dismissed. Andrew v. Trinity 
HaU, Cambridge, Vol. ix. 525. 

7. Residue *' to my next of kin in 
equal degree," nephews and nieces 
not entitled to share with brothers. 
f^^imbles v. Pitcher, Vol. xii. 433. 

8. The description ''next of kin" 
means at the death. Ibid, 

9. The marital right of the hus- 
band, as administrator by law, ex- 
cluded by a limitation to the next of 
kiaof the wife. Anderson v. Dawson, 
Vol. XV. 537. 

10. Under a limitation in a mar- 
riage settlement of the wife's pro- 
perty, in default of her appointment 
for her next of kin or personal re- 
presentative, the husband not en- 
titled. Barley v. Wright, Vol. xviii. 
49. 

11. Whether a bequest to " next 
of kin," without reference to the 
statute of distributions, or a division, 
8» in the case of intestacy, should 
*Jot be confined to nearest of kindred, 
as brothers and sisters, excluding 
"Jephews and nieces, Qiuere. Smith 
▼• Campbell, Vol. xix. 404. 

12. Technical signification of 
'he words " next of kin," with re- 
''^ence to the statute of distribu- 
tions. Ibid. 404. 



LAPHE& 
And see Executor, 16. 22. 

1. Laches does not apply to a 
^^ge body of creditors. Wnichcote 
V. lAVforencej Vol. iii. 740. 

2. Creditors not relieved in equity 
^ter gross laches, as where a credi- 
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tor, seven years after coming of age^ 
filed a bill for an account, and took 
no step for S3 years, atid then filed 
a bill against residuary legatees of 
a party whose assets were distributed 
with notice to plaintiff, and against 
other representatives, the bill was 
dismissed upon the laches only^ 
though the question of satisfaction 
was doubtful. Hercy v. Dinwoody^ 
VoL II. 87. 

3. Residuar}' legatee having been 
admitted to a copyhold estate was 
in possession above 19 years; when 
the heir obtained possession by 
ejectment, after acquiescence for 
nine years, the residuary legatee filed 
a bill, claiming the estate, as having 
been a redeemable interest in the 
testator ; and, having been treated 
as such, it was so decreed. An ac- 
count was directed of the money 
expended in repairs, &c. ; and in- 
quiries as to incumbrances; the 
Court inclining strongly to support 
the acts of the heir, whilie in posses- 
sion. Hcerdy v. Reeoes, Vol. iv. 466v 

4. Demurrer on the ground of 
length of time to ,a bill for redemp^ 
tion of a mortgage is good. Ibid, 

479. 

5. Bill for an account of the pro- 
dtice of the captures by the Royal 
Familyprivateers of Bristol dismissed 
on the ground of laches : the ori- 
ginal bill having been filed in 1749; 
but the length of time cannot, be 
pleaded in bar. Pearson v. Belchier, 

Vol. IV. 627. ' 

6. Specific perform^tnce refused 
on the laches and trifling conduyct of 
the plaintiff; the contract being for 
a safe to the plaintiff unlder a bank- 
ruptcy of a reversionary interest for 
life; which in the interval fell into 
possession. The defendants having 
also been in some degree Temiss, the 
bill was dismissed without costs 
upon delivering up the agreement. 
Spurrier v. Nancoac^ Vol.'fiv. 667. 

7. .Bill against the defvisee and 
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persou/il repiresentatives, oa the 
ground of an ekctioD by the testa* 
triK to uk^ uader a will, dismissed 
^ith €08t6y ^n d>e conduct of the 
plaintiff; who eighteen years ago 
na4 compromised a suit instituted 
hy him upon the subject ; in con- 
^Quence of ivhich the right to com^ 
pel an electixm, depending om a 
fkMibtful question on the will, was 
not ascertained : and the party pps*- 
sessed under the will during her life 
bad disposed of her estate real and 
personal by will. Yaie y. Moseley^ 
Vol. V. 480. 

6. The Court refused to vacate 
the enrolment of a decree dismissing 
the bill with costs by default : and 
afterwards upon a new bill for the 
S^une purpose granted a motion for 
time to answer till a Itionth after pay- 
ment of the costs of the other cause ; 
adopting the practice at law. Pickett 
V. Loggon^ Vol. V. 702. — See Vol. 
siv. 215. 

fl. Right of legatee not bound by 
mere acquiesence uEHler the mis* 
taken construction of the executor, 
Neifston V. Jyscoygh^ Vol. xuc. 534. 



LANDLORD AND TENANT. 

And 5^^ Forfeiture, 8.— Injunc- 
tion, 6, et Beg. — Interpleader, 
6. 

1* Tenant cannot set up a title 
against his landlord. Wilson v. Lord 
John Tawnsikend, VxJ. ii. 696. 

2« Tenant covenanting to keep 
and* leave the premi&es in repair 
must rebuild in case of fire. Pj/m 
V* Blackbmmy Vol uii.54. 

S. Duty icf the tenant to Iceep the 
boundaries.; sxsdii .the Court will jskid 
the reversijoner.to distinguisih lihem; 
and, if the ^ cannot be distinguished^ 
^ill give \i\m ;as jsuch laud. Jjstm 
V. liird Jtlaieter, VxJ. 7X. 293. 

^» Ten.&BLt jnay £le a bill'of inter- 
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pleader against his landlord, wbe^^ 
the question arises upon the act o/ 
the landlord subsequent to the lease 
and was allowed where the vicar 
Jes3or of tithes, and his assignee^ 
under an insolvent act, both claimed 
the rent, but the defendani'^s assignees 
being trustees for creditors were al- 
lowed their costs as against the 
ptberdef(endant8. Caixianv. fVilliamst 
Vol. IX, 107, 

5. Equity may, by 4 Geo. 2. c.28. 
relieve against a forfeiture by non- 
payment of rent, but not for breach 
of other covenants. Wadman v. 
Calcraftf Vol. x. 67. 

6. Upon a contract for the estate 
and chattels, stock, 8cc. and perniis- 
sion to be in arrear of rent to the ex- 
tent of 500/. with power to the land- 
lord tp enter by distress and bill of 
sale. Landlord entered accprdinglvi 
and upon bill by the tenant for in- 
junction, order made to restort 
specifically, the answer not. stating 
whether the sum, under which by 
the contract he was not to enforce 
bis remedies, was really due* iViu^ 
brawn v. Thornton^ Vol. x. 159. 

?• Where a verdict was obtained 
^against a landlord and his tenant in 
ejectment, and the tenant sqbse* 
quently attorned tp the party re- 
covering, held that the landlord bad 
an equity to restrain the tenant from 
se^^ting up his former lease to defeat 
his landlord's ejectm^pt, though the 
lease bad only a short p^iod to run; 
and it is not necessary that the 
eJQctmept should be brought before 
the bill actually filled. Bdk^ h 
Melliskj Src. Vol. x. 544. 

8. In case of tenancy at will, in 
general, the death of either party 
determines the will. James v. JD^an, 
Vol. XI. 31? U 

{). Where the tenant clj^icie^ a 

Jfia^ ©f premises op the grpupd of 

I expenditure under an alleged old 

i^eement, supported Tb^ one wit- 

nt»»f but whi^ wa3 positively d(B- 
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nied by the answer, and confirmed 
bj circamstances. Court refused to 
decree it, ahhougn upon the general 
equity the tenant might have been 
entitled to the benefit of the im- 
i^fovements made with the concur* 
lence of the landlord, the bill not 
being framed for redress on that 
ground, but upon the allezed agree- 
menty which totally failed. Pitting 
i.Jrmitage^ Vol. xii. 78. 

iO. The Court will not relieve 
npon the general eauity, upon the 
mere knowledge oi the landlord, 
without any specific engagement. 
Und. 

QtuerCf As to expenditure on an- 
other's estate through inadvertence, 
the party seeing it and not inter- 
fering; or a tenant expending with 
jus landlord's knowledge, aware also 
that his lease is bad. Ibid. 85. 

11. A tenant cannot make his 
landlord interplead with a stranger 
letting up a demand ; but where the 
claim of such third person arises out 
of an act by the landlord subsequent 
to the relation of landlord and tenant, 
the rule does not prevail. Clarke v. 
Byne^ Vol. xiii. 383. 

12. Tenancy at will may be de- 
termined at any time, as to any new 
contract : not as to any thing, which 
during the tenancy remained a com^ 
mon mterest. Peacock v. Peacock^ 
Vol. XVI. 57. 

13. Covenant for perpetual re- 
^wal valid. , fViUan v. WtUan^ Vol 
XVI. 84. 

14. Injunction to restrain a te> 
nant from year to year, under notice 
to quit, as m the case of a lessee for 
et longer term, from doing damage, 
aad Kpm removing the crops, ma-^ 
tture, &c. except according to the 
custom of the country. Ondc^ v. 

, Vol. XVI. 173. 
15t Tenancy at will determined bv 
in agreement to purchase. DanieU 
r. Jitfm^n. Vol. xvi. 25£. 
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IC. Tern ^ncy from year to year 
favoured. Ibid, 

17. As tQ * relief against an eject- 
ment by a l mdlord for breach of a 
covenant to ; repair, Zuare. HUl v. 
Barclay^ Vol xvi. 402. 

18. Relief a gainst a right of entry 
on breach of \ covenant by non-pay- 
ment of rent. Ibid. 

\9. Obligatl on of tenant to take 
care of the rig hts of his landliH^. 
Speer v. Crawte^ *•> Vol. xvii. 225. 



LANl ) TAX. 

And see Lunati c, 52. — Tenancy 

FOR . Life. 

Upon bill filed b y an annuitant on 
the New River Co mpany, claiming 
a reduction of his \ issessment to the 
land tax, on the (];round, that the 
company did not .pay the full as- 
sessment on their fii II profits, bqt of 
a much less sum, th e Court refused 
to raise the equities between one 

Earty who had paid no more than 
e ought, and tnose who had paid 
less than they ought. Adair v. 
Nem River Company, Vol. xi. 429. 
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And5^AGBNTANDP«aiNCIPAL[D.] 
4.— AsSETSjl. — Cir. ABITY, 39. 59. 

61. 79i 80. 84. 86.— -Covenant, 
passim. — Estate fo r Ybaes. — 
Frauds, Stat, of, 1. 3. — Land- 
lord AND Tenant, passim. — 
Power, 83. — Pledo e. — Re- 
newal, passim^ — Specific Pbji- 

FOBJtfANCB* 

1. Where there is a demise, lessor 
cannot bring an action for use and 
occupatiooj as a stranger may : but 
it must be upon the deed for the 
rent. Thingc^ v, AngQoe^ Vol. ii. 

307. 
9,. Whether a lease for seven. 
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fourteen, or twenty-one j ears is de- 
terminable at either of the inter- 
vening periods, at thf • option of 
both parties, or of the lessee only, 
nothing being expresse d as to that, 
QtuBie. Dann v. Spun rier^ Vol. vii. 

2.S1. 

S. The relief in rf spect of ex- 
penditure, under an erroneous opi- 
nion of title, or an ej ipectation of a 
larger interest, or t hat the enjoy- 
ment would not be disturbed, with 
the knowledge and permission of 
the other party, re quires a case of 
bad faith ctearfy m\ ide out. In this 
instance it failed /for want of evi- 
dence. Ibid. 231. 

4. The true prii iciple of the sta- 
tutes, enabling an d aisabling, as to 
leases, seems to ^oe, that the inten- 
tion, with refere nee to which the 
act and the exp ressions contained 
in it are used, i nust be considered. 
Griffiths V. Vere , Vol. ix. 135. 

5. Upon a CO venant in a lease of 
twenty-one yef trs, at the expiration 
of eighteen y^jars to execute a new 
lease, *' with all covenants, grants, 
and articles/' as in the said lease 
contained, and bill for specific per- 
formance, Court held that it was 
not a case for d^'creeing a perpetual 
renewal, without being satisfied by 
a court of law of the legal meaning 
of the contract, retained the bill for 
twelve months, with liberty to bring 
an action. Jggulden v. May, Vol. 
IX. 325. 

The con'struction of such a cove- 
nant is the; same at equity as at law, 
and not io be affected by the acts 
of the parties. Ibid, 

6. Upon a demise by a copy- 
holder for a year, and at the end of 
that term from year to year for thir- 
teen years; if the lord, &c. will give 
licence, and so as there shall be no 
forfeitures, with oth^ usual cove- 
nants in a farm lease, the court of 
law held, that no licence having 
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been obtained, there was no lea^^ 
except from year to year, and ejeot-' 
ment would lie before the expiration 
of the fourteen years of such pre- 
mises; and that the tenant bein^ 
evicted, he could not maintain any 
action on the covenant for quieten- 
joyment. Chancellor held that the 
tenant having no right, there was 
no equity to sustain a bill. Luffkin 
V. Nunn, Vol. xi. 170. 

7. Qucerey Whether, without ex- 
press stipulation in the contract, a 
person in possession, under a con- 
tract with a lessee, cJm require the 
production of the lessor's title; or 
if the lessee can compel upon such 
production? White v. Foljambef 
Vol. XI. 337. 

To make good the title to the re- 
sidue of an old term, mesne assign- 
ments which could not be produced; 
would be presumed, even at law. 
Ibid. ^50. 

Semble, An incumbrance cannot 
be represented as too old to be at- 
tended to, unless it can be presumed 
not to exist. Ibid* 

8. Upon an agreement with A. and 
his assigns for a lease, with a pro- 
viso against assigning the lease 
without licence, A. becoming bank- 
rupt before lease executed, held that 
an individual could not have a spe- 
cific performance of the agreement. 
Qucere, If the assignees could have 
it for the benefit of general cre- 
ditors. Wcatherall \. Geering, Vol. 
xir. 504. 

9. A lessee restrained from as- 
signing without licence, can only 
have assigns of two sorts ; an assign 
approved by the landlord by ap- 
pointment, and designation ot law. 
Ibid. 513. 

10. Where an act of Parliament 
empowered the archbishop of C. 
and the lessee of an existing lease, 
his assigns, 8cc. to grant building 
leases, and it • appeared that the 
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lessee surrendered such lease, and 
took a renewed one, and granted 
out such bdilding leases,, held that 
he was not an assign, 5cc. within 
the act, and that the leases so grant- 
ed out by him were not authorised, 
and therefore invalid. Collett v. 
Hooper^ Vol. xiii. 255. 

The Court could not supply an 
emission in the act, from its know- 
ledge of the usage to renew church 
leases. Ibid. 

 1 1. A renewed lease may be con- 
ddered as the original lease, for the 
purpose of protecting interests car- 
ved out of it. Ibid. 260. 

12. Upon a proviso not to assign 
without licence, held that the con- 
dition Mfas gone after assignment, 
with licence once granted, though 
to a particular individual. Brum- 
«fiB y. Macpherson, Vol. xiv. 173. 

IS. Und^r an agreement for a 
lease the lessor is not without ex- 
press stipulation entitled to a cove- 
nant, restraining alienation without 
licence; as a proper and usual co- 
venant. Church V. BravoTij Vol. xv. 

14. Power of assignment incident 
to the estate of a lessee, without the 
word " assigns," unless expressly 
restrained. Ibid^ 264<. 

15. Execution of an agreement 
for a. leose, with proper covenants ; 
viz. acdording to the general prac- 
tice as to such leases ; and not con- 
tradicting the incidents of the les- 
see's estate; one of which is the right 
to have it without restraint, except 
what is imposed by law; unless an 
express contract for more. Ibid. 

16. Covenant, restraining assign- 
nent of a lease, would not permit 
inder-letting. Ibid. 265. 

17. Covenants, restraining lessee 
rom alienation without licence, con- 
trued with jealousy. Ibid. . 

.. 18. Proper covenants implied in 
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an agrcemen it for a lease ; as con- 
nected with \ the character and title 
of the lessor. Ibid. 

19. Coven; mt, that a lease shall 
determine up on the bankruptcy of 
the tenant. . Ibid. 268. 

20. Under an agreement for a 
lease, " with usual covenants," the 
lessor is not entitled to a covenant 
against assig ;nmg or under-letting 
without licen ce. Brown v. Raban, 
Vol. XV. 52S. 

21. Deques t of leasehold premises, 
'' and all m^ ^ estate, term, and in- 
terest therein, " the interest acquired 
under a subs( jquent renewal of the 
lease, does no; t pass. Slatter v. No^ 
ton. Vol. XVI. 197. 

22. Distinct ion between bequests 
of leasehold es ^tate by words in the 
present and in the future tense, as 
confined to the existing, or com pre- 
bend ing, a fu tun 5 interest. Jbid. 199. 

23. An as:ree ment for a lease for 
seven, fourteen, i ^r twenty-one years, 

fives the option to the lessee alone. 
Vice V. Dj/er, V ol. xvii. 363. 
2if. Tenant, having committed 
breaches of coven ant by waste, treat- 
ing the land in im unhusband-like 
manner, &c. not e ntitled to specific 
performance of an agreement for a 
lease. Hill v. Barctay^ Vol. xviii. 
6f5. 

25. No equity in favour of a les- 
see of a house, liab! e to repair with 
the exception of damage by fire, for 
an injunction againstt an action un- 
der the contrary for p^aj'^ment of rent 
upon the destruction of the house 
by fire. Hollzapffel \\. Baker ^ Vol. 
xviii. 115. 

26. Covenant to repair, and at 
the end of the term surr ender build- 
ings in good condition, does not 
preclude an injunction aii^aihst pull- 
ing them down, and carr^virig away 
the materials, just before itheend of 
the term. The Mayory ^c- of London^ 
V. Uedger^ Vol. xviii. 355- 
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A.l Absolute. 

B. Condition al. 

C/ CONTINOEI IT. 

Dij Specific. 

E.I ACCUMULA' rioN. 

[Fj SUBVIVOBS IIP. 
[6. J I^APSE. 

H.J HXDBMPTl IN. 

I.] Satis FACTit m. 
;K.] Vesting. 



[A.] Absol iVtb. 

1* Bequest to A. and in ca^ of 
her death to B. held an absolute in- 
terest in A. Hincl iey v. SUmmans, 
Vol. IV. 160. 

2. Legacy to A* < or in case of his 
death to his issue, absolute in the 
[farent. Turner v. Ik Shtt, Vol. vi. 557. 

3. A. tenant for life, in case she 
should so long con tinne unmarried; 
in case of her marri nge to her in fee; 
in case of her de cease unmarried, 
to her sister B. ii |i fee. A. and B* 
and the husband of J5. joined in a 
sale. The purchr use money was laid 
out in the funds . in the names of 
trustees, without any declaration of 
trust 6r agreeme* at as to the applica- 
tion; nor was an j notice of this fund 
taken in the walls of B. and her 
husband, and 21. being the survivor, 
made a gener al disposition of all 
her personal e state in favour of A. 
A., though sti il unmarried, held ab- 
soUltely entitl (td to the stock. Scawen 
t. Bftrn/, Vol.vii. 294. 

4. The eSi ict of a positive bequest 
not to be (jontroUed by inference 
Had argum ent from other parts of 
the will. Cambridge v. Rous^ Vol. 
Yiii. 42. 

5. Of f/tock in trust for the use, 
exclusive j right, and property of A. 
but should she happen to die, then 
in that case among her children: 
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another legacy of 8to<^k to iJ. to l>e 
paid her as soon as possible, or in 
the event of her death among her 
children : another legacy of stock 
to B. and in case of her death among 
her children: all these legacies. held 
absolute in the respective mothers. 
WOsier V'. Hale', Vol. viii. 410. 

6. Bequest to the testator's widow 
of an annuity of 60/. '^ and the sum 
of fKM. to be disposed of as she 
thinks proper, to be paid after her 
death,** held to give an absolute in- 
terest in the 300/. and transmissible 
to her administrator, and not to be 
a mere power of appointment; 
power, being a restraint of property 
never to be implied, and to be con- 
strued strictly. JSixon y^ (Mfer, 
Vol. xiii. 108. 

7* Time where annexed not to the 
legacy itself, but only to the pay- 
ment, interest is vested* US* 

8. A bequest to a natural son ia 
its terms absolute and unqualified, 
afterwards a power was given to the 
executors in their discretion to in- 
vest it in government securities and 
pay the interest to him for life ; one 
of the executors being dead in the 
life time of the testator, and the 
others having renounced probate^ 
and the power unexecuted, held that 
the interest in tht^/^gacy remained 
absolute. Keatesy.Burion^VoLxiy* 
434. 

9* Devise and bequest of real at^ 
personal estate in trust to. pay the 
rents, dividends, &c. to the separate 
use of a married woman for lire, and 
after her decease to convej, 8(c*i 
with a limitation over, in case of her 
death in the life of the testatrix, or 
in default of appointment, absolute 
property ; notwithstanding the indt<- 
cation of an intention, that the estate 
should be in the trustee for her life, 
with powers inconsistent in a great 
degree with the supposition of her 
having, or being able to acquire the 
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absolute interest Batford v. Street, 
Vol. XVI. 235. 

[B.] Conditional. 
And see Condition. 

1. The testator bequeathed a le- 
gacy to his daughter, to be paid 
within twelve months after his de- 
cease ; but if she should marry A,, 
then he revoked the legacy. She 
feriiained' unmarried till about four- 
teen months after the testator's 
death ; and then married A. They 
obtained a decree for the legacy. 
(kbom V. Brxnon, Vol. v. 527. 

2. Words of condition are un- 
ftequently construed to designate 
only the time at which the interest 
should take effect in possession; 
though standing by themselves they 
would operate as words of condition. 
lane v. Goudge, Vol. ix. 230. 

3. Legacy on condition to be void 
|o case the legatee should succeed 
in the event of the death of A, with- 
out issue of her body: payment de- 
creed in the life of A and without 
security. Fawkes v. Gray, Vol. x viii. 
131. 

4. Testatriix gave nine legacies of 
1000/. each, part of 14,5(H)/. South 
Sea annuities; and as to the residue 
of the said fund, and all other her 
personal estate, including such of 
the said legacies as should lapse by 
death, before they should be trans- 
ferable upon trust, to convert into 
money such part of her residuary 
personal estate as shall not consist 
of South Sea annuities, and invest 
such money, with any money be- 
longing to her at her decease, in said 
fund of South Sea annuities, and 
from time to lime invest the divi- 
dends, See. of all such South Sea 
annuities as shall constitute her re- 
siduary personal estate in the same 
ftthd, till the youngest of said le- 
gatees shall, or would, if living, have 
attained twenty-one, and then to 
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transfer the whole of such South 
Sea annuities to said nine legatees 
equally, with such survivorship as 
their original shares. The nine le- 
gacies of 1000/. each, only are spe- 
cific; the remainder of the South 
Sea annuities is part of the general 
personal estate. Bichardsonr. Brawn, 
Vol. IV. 177. 

[C] Contingent. 

1. Legacy payable at twenty-one 
with proviso to go over if legatee 
shoula at any time become seised 
of the real estate to which he was 
intitled in remainder after an estate 
tail limited upon an estate for life 
subsisting when he became twenty- 
one. Court cannot then keep back 
the money from him to await the 
event, but it may be disputed after- 
wards upon the happening of the 
contingency. GrrffUhs v. Smith, 
Vol. I. 97. 

2. Legacy in trust to pay out of 
the interest 60/. a year to the testa- 
tor's wife for life, and the remaining 
interest during her life to R. Duke 
of M. and in case of hife death to 
his eldest or only son ; and for 
want of issue male to his eldest or 
only daughter; for want of such is- 
sue female to sink into the residue ; 
and after the death of his wife the 
testator gave the principal to the 
saidduke, if then living; but if then 
dead, to his eldest or only issue male 
then living; and for want of such 
issue male to his eldest or only 
daughter; for want of such issue 
female to sink into the residue. 
R. Duke of M. died leaving two 
sons and a daughter: both the sons 
died ; the eldest left a son, Duke of 
M., who filed the bill. The plaintiff 
is entitled to the surplus interest : 
but the principal is contingent till 
the death of the testator's widow. 
Duke ^Manchester v. Banham, Vol. 
III. 61. 

08 
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3. Contingent legacy out of real 
and personal estate payable two 
years after the event; by codicil the 
testator reciting^ that he found his 
estate would not bear that payment 
during the life of^. being chargeable 
with an annuity forher life^ declared^ 
he revoked that part of his will: and 
that the said legacy upon the same 
event was to be paid twelve months 
next after the death of A. and not 
before, A. dying before the con- 
tingent events the legacy is not pay- 
able till the expiration of the two 
years after it. Wordsworth viYonnger, 
Vol. III. ^3. 

4. Legacy to A. if he be ltvine[» 
and in case of his death before B. 
to C. is contingent^ viz. if A. survives 
B. Hodges V. rtacocky Vol. iii. 735. 

5. A legacy upon an express con- 
tingency, which never happened, 
failed, notwithstanding the apparent 
intention in favour of the legatee. 
Holmes v. Cradocky Vol. iii. 317. 

6. Bequest to A. for life, and after 
her decease to B. and C. in equal 
moieties ; and in case of the decease 
of either in the life of A. the whole 
to the survivor of them living at her 
decease. B. and C have vested in- 
terests as tenants in common, sub- 
ject to be devested only upon the 
contingency expressed. Harrison 
V. Foreman^ Vol. v. 207. 

7. A contingent legacy failed : 
the event, which happened, not be- 
ing provided for; and no necessary 
implication in favour of the legatee. 
Parsons v. Parsons^ Vol. v. 578. 

8. A codicil expressed in the 
event of the testator's death, before 
he joins his wife, was executed after 
their separation in the West Indies 
upon his voyage for England. That 
voyage being prevented by accident, 
he joined her : they lived together 
there and in England, having re- 
turned together; and the testator 
having afterwards gone to Corsica^ 
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and thence to Lisbon, died there. ^ 
The codicil was held to be contin- — . 
gent, and did not take effect under::::;^ 
the circumstances. Sinclair'^. Hone 

Vol. VI. 007. 

9. Bequest to the testator^s wif^^ 
if Uvingal;bis decease, provided sl% ^ 
continued his widow; but if sl^^ 
should die before his decease, ^^^ 
afterwards marry again, then and ^^ 
either of such cases to his father'^ {f 
he shall be living at the timeof ix)y 
decease, ox of such marriage as afc^re. 
said^ acrd in case he shall not be then 
living, I give and bequeath the same 
to my brother." The father survived 
the testator, but died before the mar* 
riage of the widow. Upon her mar* 
riage the brother entitled. JQ>fc v. 
Price, Vol. vi. 779. 

10. Construction of a residuary 
clause, as comprehending a legacy 
given upon a contingency whi^'i"* 
did not happen. Bird v. Le Feor^^ 
Vol, XV. 5^9. 

[D.] Specific 

1 . Legacies to b.e paid out of a sp^^ 
cific security, which failed, held ^^^ 
neral upon the circumstances. FU^^^ 
berts V. Pocock, Vol. iv. 150. 
. 2. Legacy of stock to ^. to b^ 
laid out in annuity for her life; A- 
died two days after the testator, and 
before any alteration in the stock I 
her administrator entitled to a trans- 
fer. Ba^-nes v. Rawlej/, Vol. iii. 303- 

3. Legacies declared specific upoii 
clear words, and an abatement ot 
the general legacies directed. Barton 
V. Cooke, Vol. V. 46 1. 

4. Bequest of an annuity of 200/. 
for the use of A, and her children, 
to be paid out of the general effects 
until it is convenient to the exe- 
cutors to invest 50002. in the funds 
in lieu thereof for her and their use, 
and to the longest liver, subject to 
an equal division of the interest, 
while more than pne alive : held an 
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lity, not an absolute legacy. 
» V. MitcheU, Vol. vi. 464. 
£eq«Kst of the debt, which shall 
iring on a particular day, taken 
stood on that day ; and not af- 
A by consignments from the 
(t Indies on account since the 
b of the testator^ which bap- 
d previous to the day specified. 
.461. 

Distinction as to real and per- 
1 estate. Every gift of land, 
I a general residuary devise, is 
ifie; and that only, to which 
party is entitled at the time, can 
r in the case of personal pro- 
y what he has at his death will 
t; and if the description is spe- 
'■ it may operate as a direction to 
)hase. Nannock v. Horion, VoL 

. Leaning against specific lega- 
. Unless specific, interest only 
1 the end of a year after the tes- 
tes death, notwithstanding a di- 
ion to pay as soon as possible, 
^jfer V. Haley Vol. viii. 410. 
. Specific bequest of stock to the 
:utrix for life, and after her death 
er daughter absolutely at twenty- 
. The Bank, resisting a transfer, 
>rding to an agreement to re- 
uish the life interest, without 
direction of the Court, are en- 
d to costs. Austin v. The Bank 
hgland, Vol. vni. 522. 
• Bequest of " 200/. 4fper cent. 
$. bank annuities," not specific 
the general assets liable to make 
the deficiency of the fund, costs 
reed out of the residue, being 
lered necessary, either by the 
duct of the executrix, also re- 
lary legatee, or of the testatrix. 
tan v. Braamsmithy Vol. ix. 180. 
). Where the legacy to a younger 
d was " the sum of 12,000/. of 
funded property to be transferred 
tliB name, or employed as shall 
ear most beneficial,^ and similar 
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legacies to other younger children, 
to be enjoyed in every respect the 
same, and the residue, real and per- 
sonal, was given to the eldest son ; 
held that the children were entitled 
to the worth of 12,000/. each out of 
this property, if sufficient; and if 
not, to have it equally divided among 
them. Lambert v. Lambert^ Vol. xi. 
607. 

11. Legacy of 5000/. sterling, or 
50,000 current rupees, afterwards 
described " as now vested" in the 
East [ndia Company's bonds, and 
sometimes mentioned '^ as the said 
sum of 5000/. sterling;" held not 
specific, but general, as a demon- 
strative legacy, with a fund pointed 
out; a construction to be favoured 
for a natural child, as giving a pro- 
vision in all events ; the will also 
giving one legacy clearly specific; 
viz. the sum of 3348/. " which said 
sum is in two bills," described as 
then lying for acceptance. GiU 
laume v. Adderley^ Vol. xv. 334. 

12. Devise in trust to sell, but not 
for less than 10,000/. and to pay 
several sums, amounting to 7800/. 
and the overplus monies arising fron> 
the sale to jf, A specific legacy of 
10,000/. and the sale producing less, 
A. and the others to abate; legacies 
to charity void by the stat. 9 Geo. 2. 
c. 36. fell into general residue. Page 
v. Leapingisfell,y ol. xviii. 463. 

13. Construction of a bequest of 
furniture, plate excepted, is a spe- 
cific disposition without notice- of 
plate. Langham v. Sanford^ Vol. 
XIX. 644. 

14. Specific legacy not liable to 
contribute to pecuniary legacies. 
Ibid. 645. 

15. Legacy of the money due upon 
a note heid specific, upon the in- 
tention : but the inclination of the 
Court is against specific legacies, 
and to hold it a general legacy, with 
reference only to the sccuntv, as 

p 
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the fund first to be applied to it. 
Chanoorih v. Beech^ Vol. iv. 555. 

16. Specific legacy retained by the 
executor for assets; but was not 
wanted: in case of depreciation the 
legatee is entitled to the original 
value. Ibid, 555. 

17. Testator gave to his sister the 
interest of 300/. upon bond for life, 
and after her decease to her daughter 
the interest due upon the said boncji 
at her death, with the principal. 
The legacy is specific; and there 
being among other bonds one of the 
exact amount, it was held to refer 
to that, though an insolvent security, 
and the interest in arrear before the 
death of the testator. Junes v. John^ 
son, Vol. IV. 56s. 

18. The inclination of the Court is 
against specific legacies. The con- 
struction must be upon the face of 
the will, before the account of the 
effects is considered, to see whether 
that affords a foundation. Ibid. 668. 

19. Legacy of " lOOOZ. out of my 
reduced bank annuities^ held pe- 
cuniary : the Court leaning against 
holding a legacy specific, unless 
clearly intended. The Court would 
not take into consideration the evi- 
dence of the value of the stock at 
the date of the codicil, by which the 
legacy was given, nor an erasure of 
a legacy to the same person by the 
will ; but decided upon the words of 
the codicil. Kirby v. Potter^ Vol. iv. 
748. 

2p. " Of my stock,*' or '' in my 
stock,*" or " part of my stock," will 
make a legacy specific. Ibid. 750. 

21. A specific legacy vests im- 
mediately from the death of the tes- 
tator* Ibid, 751. 

[E.] Accumulative. 

1. Legacies nearly similar to same 

1)er8ons by different instruments, 
egatees not entitled to both. Mog'^ 
grtdge V. ThackweUf Vol. i. 464. 
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. Such legacies generally presumed 
additional, unless contrary intentioi^-:^ 
appears: of which simple repetition ^-^ 
if exact, is sufficient proof. Ibid^;^ 
472. 

So, not adeemed by a second ir^ ^ 
strument not relating to the first. 

2. The rule, that legacies to t 
same persons by different inst 
ments shall be accumulative, 
pelled by internal evidence of 
intended substitution. Allen v. 
latDy Vol. in. 289. 

3. The rule that legacies to xhe 
same persons by different instru- 
ments shall be accumulative re- 
pelled by internal evidence, and the 
circumstance that all the legatees 
by the first instrument were legatees 
in the second, except those wh»^ 
were dead, or had quitted the test^^- 
tor's service. Barclay v. Wainmigh^ 
Vol. III. 4612. 

4. Legacy by will : the same suM^o 
given by codicil to the same persc^^ 
upon a contingency was held acSi"* 
ditional. Hodges v. Peacock, Vol. 1%^" 
733. 

5. A claim of double legacies )^y 
two instruments, a will and a codictlf 
repelled by the interna] evidenc?^ 
and circumstances. Osborne v. tX^^ 
Duke of Leeds, Vol. v. 369. 

6. Whether parol evidence of tb^ 
intention of the testator can be read 
originally in opposition to a clai0i 
of double legacies, Quare. Ibid. 

7. Double legacies by two instru- 
ments upon the intention. Ibid. 

8. Small circumstances will raise 
an inference against double legacies. 
Ibid. 384. 

9. Specific disposition by wiil> 
subject to annuities and legaciesi 
held auxiliary oniy^ general personal 
estate to be applied in the first in- 
stance. - Ibid, 

10. Two annuities of the same 
amount to the same personf.held not 
accumulative. Ibid* 
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Jl. Where a father by will be- 
queathed his daughter KXXtf. to be 
pciid on the day. of her marriHge 
w^ith consent^.&c. ; and on her mar- 
riage in his lifetime he gave her 
MX){. declaring it not to be a satis- 
llaction of the legacy: held, that it 
was a substantive gift, and that no 
intention of satisfaction being ex- 
pressed, but the contrary, she was 
entitled to both. In case of parent 
and child a presumption is raised 
afiainst a double portion, but de- 
clarations may be weighed. Robins 
9on V. Whitley, Vol. ix. 677. 

12. As where the same sum is given 
for the same cause, whether by the 
^ere equality of amount, Qucere, 
^oenyon v. Benyon^ Vol. xvii. 34. 

1 3. Right of pecuniary or residuary 
*^atee to follow the assets in case 
•'^inisapplication, where a creditor 
^ specific legatee could. A'PLeod 
^^ Jirummondy Vol. xvii, 169. 

Xien of residuary legatee on the 
Pacific fund. Ibid. 169- 

Xegacies to the same persons 
3^ distinct instruments, accumula- 
^V^e: subject to be repelled by in- 
^^nal evidence. Ibid. 

<14'. Double legacies, though of 
^ual amount, with circumstances 
♦"difference, as in the times of paj^- 
^ent of annuities, half-yearly and 
Itiarterly, accumulative : not if ex- 
^tly similar, though by different 
Kiiiirnments. Cwrie v. Pye, Vol. 
tvii. 462. 

15. Devise in trust to pay several 
>ersoD8 1000/. each : on the death 
if «ny, in case of a deficiency, the 
ithers abate; but if to pay debts 
md. legacies, and one legatee 
lies, the trust is for the other lega- 
tes, if necessary. Ibid. 466. 

And 9ee Election, 3. 
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1. Bequest to be equally divided 
share and share alike : they take in 
common; and no survivorship. 
Bc^er V. Mackett, Vol v. 509. 

2. A clause of survivorship be- 
tween two legatees, if either of them 
should die, confined to a case of 
lapse; and did not prevent the le- 
gacies vesting. King v. Tcylar, Vol. 
V. 806. 

^3. Bequest to all the children of 
testator who should be living at his 
decease, with survivorship: held, 
that such children who died during 
his life took nothing that could 
lapse, descend to issue, or survive 
to the other children. Court cannot, 
in the construction of a will, act 
upon any ground of mistake in 
framing it. Shergold.y. Boone, Vol. 
xiii. 370. 



fF.] Survivorship. 
Axtd'see Baron and Feme, [E.] 



[G.] Lapse. 

1. Residuary legatee dying in the 
lifetime of testator, executors are 
trustees of such residue for the next 
of kin, although no legacy be given 
to them except for mourning. Ben- 
nett V. Bachelor, Vol. i. 63. 

2. Bequest of *' all other unbe- 
queathed goods and chattels'^ is 
residuary, notwithstanding a subse- 
quent bequest to the same person of 
debts due to the testator. Ibid. 

3. No difference between a lapse 
and what is not disposed of, except 
in construing intention. Ibid. 

4. Trust legacy cannot lapse by 
death of trustee. Moggridge v. 
ThachoeU, Vol. i. 475. 

5. Legacy charged upon real 
estate, and payable at a future day, 
sinks as to the real estate by tne 
death of the legatee before the time 
of payment; and the assets cannot 
be marshalled. Pearce v. I/jman, 
Vol. III. J35v 

6. Testator gave his sister M. 
and his brother W. the^. interest oF 
the ):esidue equally ;• at the death of 
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M.-one half of the principal to her [ legacy lapsed; the extension of r 
children ; her husband by no means to the heirs dtil not give it contini^-^^ 

ance, or prevent»it lapsing. Smi^^^ 
y.Pjfbui, Vol. IX. 506. 



to have any part, but to be entirely 
for the children ; if none, to W. s 
children ; and after the death of W. 
and his wife, the other half to his 
children ; and he excluded his eldest 
brother from any benefit: M/s life 
interest is not to her separate use ; 
the interest of the other moiety 
during the lives of W. and nis wife 
would have vested in W. and there- 
fore lapsed by his death in the life 
of the testator. Brawn v. Clarke, 
Vol. iiL 166. 

7. Legacy to A. in case she shall 
be living with the testatrix at her 
decease, with limitations over upon 
the death of A. before twenty-one 
ot marriage/ fails by the death of 
A. in the life of the testatrix. Jllen 
V. Callow, Vol. in. 294. 

8. So, the amount of the property, 
the piety or prudence of the disposi- 
tion afford no fair ground for con- 
trolling it. Thelltisson v. Woodford, 
Vol. IV. 340. 

9. Where the whole is devised, 
with a particular interest given out 
of it, it operates by way of exception 
out'of the absolute properly. Ibid. 

408. 

10. To prevent a lapse the inten- 
tion must be dear. Ibid. 435. 

1 1. If an estate be devised charged 
with legacies which fail, devisee, 
and not heir, shall have the benefit 
of it. KenneU v. Abbott^ Vol. iv. 
81K 

12. An annuity given to A. B.; 
and C. and their heirs, equally to 
be divided among them, in the order 
they are now mentioned^ out of funds 

Eartly temporary, partly perpetual, 
eid to be a perpetual annuity, with 
an absolute power of disposition; 
and that the words in the, order, 4^. 
most be rejected as insensible and 
repugnant; and that by the ddatb 
of A. in the lifetime of testatrin, the 



13. Distinction between a 
duary devisee and legatee as ^^ 
lapse; U^e latter taking every th^ ^^ 
that lapses, the former not. JDc^^^ 
son V. Clark, Vol. xv. 415. 

14. By the law of Scotland, as 
well as of England, a legacy lapses 
by the death of the legatee in the 
testator'^s life. Rose v. Rose, Vol. 
xvii. 351. 

And see Baron and Temb, [3«} 
10. 

[H.] Ademption. 

And see tit. Satisfaction, 2&> 
and supra, [E.] 1 . 

1. Marriage portion held a satis- 
faction of a legacy to the sana^ 
amount from a father, there being 
no evidence to repel the presump- 
tion. Being a presun^ption of law, 
it cannot be tried by a jury: it may 
be rebutted by evidence of intent, 
that the legacy shall be a subsisting 
benefit. Ellison v. Cookson, Vol. i. 
100. 

2. Testator gave the interest of a 
bill of exchange on the East India 
Company to his wife for life, and ] 
directed, that after her death the 
bill should be sold, and the money 
divided among certain persons witn 
survivorship in case of the death of 
•any in her life. This bill, which 
constituted the bulk of testator's 
property, was paid in his life: that 
was not an ademption of the legacy. 
Coleman v. Coleman, Vol. ii. 639. 

3. The Master of the Rolls was 
of opinion, that upon the bequest 
of a debt there is no distinction be-^ 
tween a voluntary, and compukmy 
payment to the testator as to t|ie 
question . of ademption. Chawortk 
V. Beech, Vol. iv. 574. 

4. Specific legacy of money diii 
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iote» which testatrix afterwards 
'ed in her lifetime^ and placed 
a banker with whom she had 
her account, hut afterwards 
out a small j>arty held to be 
lemption. Ftyer v« Monns^ 
X. 360. 

r 

[I.] Satisfaction. 
nd see tit. Satisfaction. 

Dn deficiency of assets mar- 
portion no satisfaction of a 
^to the wife from her father; 
3rtion being less than the le- 
and having been paid abso- 
4o the husband upon giving 
.'Certain interest of his wife; 
'gfi<5y being to the wife for 
^mainder to her children and 
children, remainder over; and 
expressly in satisfaction of 
sr distinct interest of the wife : 
smption, the intent not being 
entiy plain. Baugk v.Read^ 
. 257. 

Agreement between mother, 
; in fee and in tail, and her 
ha4; she would convey to him 
tatein fee, and that he should, 
in possession of the estate tail 
.death, pay his sister 20,i000/. 
ser fortune and portion ;^' the 
nent was never executed, but 
other afterwards made a ge- 
devise in favour of her son, 
sd with a legacy of 20,000/. 
' daughter, " for her portion, 
e, and advancement:", the 
^ a satisfaction of her interest 
the agreement^ Finch y.Finckf 
i 534. 

To raise a question of satis- 
1 or election the intent must 
^ar: if it is, devisee cannot 
nder the will, aqd also in op- 
m to it, even his own property 
ed by testator to go orherwise^ 
f35. 
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^K.] Vesting. 

]« Legacy to A. for life, and to 
her children at her decease, vests in 
all the children as they come in 
esse; but upon the circumstances 
of this case, it.vested iu those living 
at the death of the mother only. 
Spencer v. Bullock, Vol. ii. 687- 

2. Legacy by a grandfather in 
trust for the five children by name, 
and all and every the child and 
children of his son equally at 21, or 
upon the marriage.of the daughters, 
with power to advance money for 
putting out all and every^ or any of 
the sons to business; the first, at- 
taining 21, is entitled to receive his 
share then. PrescoU v. Long, Vol. 
11.690. 

3. Legacy to be paid at a parti- 
cular time is deJntum in prasenti sol^ 
vendum infutwro and vested. Crickett 
V. Dolby, Vol. III.. 13. 

4. Testator gave the interest and 
produce of the residue to his two 
sisters for their lives ; apd after their 
decease the principal to be paid to 
their children, share and share alike ; 
but whichever died before the other, 
then the share so paid to her tp be 
paid to her children in equal pro- 
portions: but if she should leavQ 
no children, then the interest and 
produce to be paid to the survivor 
as aforesaid. One sister died with- 
out leaving children: the survivor 
is entitled "to the interest for. life; 
and the principal is vested in all 
her children. Taylor v. laiigfard. 
Vol. III. 119. 

5. Bequest to A. for life, with 
power on her marriage to appoint 
the interest to her husband for life, 
and a recommendation to dispose 
of the principal part after her own 
death, and the determipation of the 
preceding trusts, among the qhil- 
dren of B. : the recommendation 
being held an absolute trust, it is a 
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vested interest in all the children, 
subject to be devested by appoint- 
ment ; and there being none, chil- 
dren born after the death of testator, 
and those who died in the life of A. 
are entitled with the rest. Malim v. 
Barkery Vol. iii. 150. 
 6. Legacy to A. for life, and after 
her decease to her children ; if she 
should leave none, to B. and C. 
share and share alike, or to the sur- 
vivor : a vested interest in B. and C. 
upon the death of testator, as tenants 
in common; A., though she sur- 
vived them, dying without children. 
Perry v. Woods, Vol. iii. 204. 

7. Bequest to the youngest child 
of A. if she should have any child 
or children within a certain period ; 
if no child or children within that 
period, then over : her eldest child, 
being the only one within the period 
liesoribed, is entitled. Emery v* 
England, Vol. iii. 232. 

8. Vesting of a legacy postponed 
to the time of paytnent, and a limi- 
tation over in nature of a cross re- 
mainder implied from the general 
intention. Mackell v. Winter, Vol. 
III. 327. 

9. Testatrix gave to A. the divi- 
dends of 500/. stock until he should 
littain the age of 32, at which time 
her executors were directed to trans- 
fer the principal to him : the legacy 
not vested until the age of 32. BatS' 

ford V. Kebbel, Vol. iii. 363. 

10. Legacy in trust for testator's 
mother and sister for life, and after 
the death of the survivor for all and 
every the child, &c. of his sister 
living at her death, share and share 
alike, each receiving such share at 
£1 ; and if but one child surviving, 
the whole to such child at 21 : the 
payment only is postponed, not the 
vesting. Wadley v. North, Vol. iii. 
364. 

11. Residuary bequest to trustees 
tipon trust to pay the dividends, 
&c. equally between the testator's 
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two great-nieces until their respect-, 
ive marriages, and from andf im 
mediately arter their respective mai^ 
riages to assign and transfer their^ 

respective moieties or shares therec^ 

unto them respectively, held a ^^^^^^,zm^ 
interest before marriage; beiic^^^ 

taken out of the general rule fro» S" 

the civil hw^thai dies incertus in tei 
mento conditumem facit. One of 
legatees being dead without bavi^ 
been married, the Court directed 
moiety to be paid to her executes rs; 
but would not permit the otlsej 
moiety to be paid, but directed T/i 
interest and dividends of that nioiet 
to be paid to the other legatee, wiD 
liberty to apply in case of her m 
riage or her death before marria 
Booth v. Booth, Vol. iv. 399. 

12. Where an absolute property 
is given by will, and a parttcala: 
interest is given in the mean time, 
it is not a condition precedent, ba 
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a description of the time, when pos— -^'^ 
session is to be taken. Ibid. 409* 

13. Bequest of the residue to A.^^* 
for life ; and after her death legaci 
were giveti to B. or to her pro_ 
representative, in case she shoal 
not be living at the decease of A: 
and to four other persons or thei 
representatives or representative 
one of the four died in the life o: 
the testator ; and another surviv 
him, but died in the life of A.; th< 
former lapsed, the latter vested^-* 
Corbyn v. krench, Vol. iv. 418. 

14. Construction as to vesting^ iik 
what children, and when; atid ae 
to the subject upon which the set-> 
tiement was intended to attach. 
Luders v. Anstey, Vol. iv. 501. 

15. Legacy to the testator's wife 
of the dividends of stock for her 
life ; which he directs, shall be con- 
tinued in the same stock, and then 
to be shared equally, share and share 
alike, to his children that shall be 
then living: he also gave to his 
wife a leasehold house (of which 
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fifty years were unexpired) fbr ber 

life, and then to be let duriojs; the 

time of the lease to come, and the 

neat produce thereof to be equally 

placed in the stocks for the benefit 

of his children that shall be tlieu 

livings equally: and as to the re- 

&idiie of his estate whatsoever and 

wheresoever, the product he gave, 

&c., the same to be collected yeaily 

to his wife and children equally, 

^hare and share alike, that are then 

iiWng. la other dispositions, the 

^ords "then" and '*then living" 

Were used with reference to some 

Period expressed, viz. the age of 

^^enty-one, or the death of the per- 

^^n to take for Hfe. The stock and 

^ouse vested at the wife's death in 

^l^ose children who survived her; 

^Ue residue vested at the testator's 

death in his wife and all the children 

^cjaally. Ikeves v. Brymer^ Vol. 

iv. 692. 

16. Bequest of the dividends of 
^tock to A. for her life ; and then 
tf> remain in the same stock till each 
of her children attain twenty-one, 
Had then to be paid their equal 
ahare of the same ; if any die before 
"twenty-ione, to so to the survivors 
or survivor; and not to be under 
any. claim or jurisdiction of their 
father or any husband A. may have. 
Of two children, one died in the life 
of her mother, married, and above 
twenty-one. Transfer of a moiety 
to her administrator, upon the mo- 
ther's death established : the other 
moiety vested in the surviving 
daughter, an infant, so far as to en- 
title her to the dividends; and a 
reference was directed as to her fa- 
ther's ability. Ibid, 692. 

17« Testator bequeathed a lease- 
bold estate (after an estate for life) 
to his nephew A. and the heirs male 
of his body lawfully begotten, and 
ki default of such heirs, to one of 
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the sons of his nephew of B.» as-'A. . 
shall direct by a conveyance in his 
life» or by his last will. Another 
leasehokl estate he bequeathe^} to 
A. upon trust, subject to certain 
charges, to employ the remainder of. 
the rent to such cnildren of B. as A. 
shall tliink most deserving, and that 
will make the best use of it, or to- 
the children of his nephew C, if 
any such there are or shall be. A. 
dying in the testatQr^s. life,, the be- 
quest of the latter estate was esta- 
blished in favour of aU the children.- 
Qiuere, As to the former. Brown v. 
Higgs, Vol. IV. 708. 

The decree affirmed on a re-hear- 
ing. Vol. V. 495, and afterwards 
on appeal, Vol. viit. -561. 

18. Bequest to the testator'^ wife 
for life ; then, after an appropriation 
to answer annuities, to the children 
of the testator's brothers and sisters. 
All the children living at the death 
of the testator and thqse born after- 
wards before the death of the wife 
had vested interests ; a codicil ia 
favour of the same objects, only re- 
strained to those surviving at the 
time of distribution, being held to 
apply only to the capital of the 
fund appropriated to the annuities. 
MidcUeton v. Messenger^ Vol. v. 136. 

19. Testator bequeathed a lease- 
hold estate (after an estate for life) 
to his nephew A. and the heirs male 
of his body lawfully begotten) and 
in default of such heirs to one of th^ 
sons of his nephew of B. as A. shall 
direct by a conveyance in his life, 
or by his last will. Another leasee 
hold estate he bequeathed to A. 
upon trust, subject to certain 
ciiarges, to employ the remainder 
of the rent to such children of B. as 
A. shall think most deserving, and 
that will make the best use of it, or 
to the children of his nephew C. if 
any such there are or shall be. A, 
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dying in the testator^s life, the bfr* 
quest of the latter estate was esta- 
blished in favour of all the chil- 
dren. Bramn v. HiggSy Vol. iv. 708. 
—Affirmed on re^hearing, Vol. v. 
405^ and on dppeali Vol. viii. 
561. 

9b. A clear vested interest;^not de- 
vested : the express contingency, 
upon which it was to be devested, 
not having: happened. Harrison v. 
Foreman, Vol. v. 207. 

21. Legacy in trust for the tes- 
tator^s son for his own use and be- 
nefit, provided no misfortune in 
business shall in the meantime have 
happened to him, so as to deprive 
him or his family of the benefit of 
it; the testator declaring his inten- 
tion, his son's fortune being amply 
sufficient, by this fund to form a 
certain and permanent provision for 
him or bis family ; but in case he 
fail in business at any time before 
the age of ihirty-two, then in trust 
for the support of him, his wife, and 
children, as the trustees think pro- 
per, so long as he shall labour under 
the effects of any misfortune in 
trade; but as soon as he shall be 
ireed and absolutely discharged 
from the effiscts of any misfortune 
or failure in trade, then (but not 
before) to be paid to him: other- 
wise the interest to be continued to 
be paid for the support of him, his 
wife and children, for his life; and 
if at his death he shall be under any 
difficulty from misfortune or failure 
in business, in trust for his wife and 
children according to his appoint- 
ment by will ; ana, if he shall leave 
no widow or child, according to his 
disposition. There was a consider- 
able settlement. The son, in the 
twenty-eighth year of his age, being 
discharged under a deed of com- 
position, the legacy was decreed to 
him ; the trustees and his children 
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not opposing it : but the Court o1 
served) that if he should not be dii 
charged, as in case it should end i 
baakruptcy, the trustees woold_no 
be indemnified. De Mierre y. 
ner^ Vol. v. 406. 

22. Under a disposition by wL 
to the children of A. and B. payab 
at twenty-one, or marriage^ with 
limitation over upon failure of iss^ij 
in the lives of A. and B., it was ~ 
that all the children without restrie 
tion were entitled; and an appoi 
tionment being directed, and 
interest ordered to be paid to tho 
who had attained twenty-one, chi 
dren born afterwards, though en- 
titled to a share of the capital, were 
not allowed to claim the by-gone 
interest. Mills v. Norris, Vol. v. 
335. 

SIS. Portions by a marriage setde- 
ment, to be paid, transferred, or as- 
signed, to the sons at twenty-one^ 
to the daughters iit twenty-one or 
marriage, if after tlicdeath of their 
parents; with sorvivorship among 
them, if any should die before the 
share Of shares should becapse pay< 
able, assignable, or transftsaMej 
a limitation over, if there should 
no child or children living at th 
death of the snhrivor of the 
or, being such, all should die, 
fore the fund -should become S(» 
as aforesaid payable, assignable, oir 
transferable. Whether a child at- 
taining twenty-one takes a vested 
interest in: the life of the parent, 
Quare. Legh v. Haverfield,\ ol. v. 
452. 

24. A bequest to a particular de- 
scription of persons at a particular 
time vests in persons answering the 
description at that time exclusively. 
Therefore an annuity being be* 

Sueathed over upon the death of 
le annuitant to the eldest child of 
A., there l>eing at the death no 
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cl^ild, an after-born child is not en* 
i^led. God/rqf v. Davis, Vol. vi. 



25, Devise and bequest until a 
r^sMtain period from the nature of 
Jt^e purpose and circumstances not 
rctnsmissible to representatives. Ex 
^'^arte Davies, Vol. vi. 147. 

96.. A residuary bequest upon the 
^irlole will vested onJy as tne pro- 
l^crty was received : one of the re- 
idoary legatees therefore- being 
\ bis reprerentatives were en- 

tled only to that part which was 
^ot in before his death. GaskeU v. 
•^^ferwMw, Vol. VI. 159; reversed on 
Appeal, Vol. XI. 489. 

SS7. Legacy for the board and 
^ucation of an infant^ until he shall 
^ fit to be put out apprentice» and 
^ben a farther sum with him as an 
apprentice fee: the infant having 
^^tained nineteen, and not having 
^en put out, was held entitled to 
^^ legacy. Barton v. Cooke, Vol. 
^•461. 

S8« The rule taken from the Ec- 
^'^iastical Court, that a direction 
l^^^tponing the payment of a legacy 
^oes not prevent the vesting, pre-' 
^^8 in Courts of Equity as to per- 
Knial legacies, unless a contrary in- 
^nticsi can be inferred; as where 
4ie time of payment forms part of 
tilie description of the person to take. 
Che vesting of a residuary bequest 
;• especially favoured, to prevent an 
intestacy ; and a direction, that the 
interest should accumulate, and be 
paid with the capital, after a de« 
duction for maintenance and pre- 
ferment, is not sufficient to prevent 
it. As to real estate, the contrary 
Tule prevails, but subject to excep- 
tions. Bolger V. Mackell, Vol. v. 
509. 

£g. The testator having given his 
wife the option to occupy his house 
at a oeritam rent, and, if she should 
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choose to do so, declared,- she should 
have, the use of the furniture, by 
codicil, revoking the bequest of an 
annuity to her, gave her a legacy, 
to provide furniture, in case she 
should not choose to occupy his 
house, or for any other purpose she 
should think proper. She occupied 
the house and furniture till her death ; 
and her executor was held entitled 
to the legacy. IsAerwood v. Payne, 
Vol. V. 677. 

SO. The word " when*" in a will, 
alone and unqualified, is condi- 
tional; but it may be controlled by 
expressions and circumstances: so 
as to postpone payment or posses- 
sion only, and not the vesting: as, 
where the interest of the legacy in 
the interval was directed to be laid 
out at the discretion of the execu- 
tors for the benefit of the legatees, 
it vested immediately. Hanson v. 
GrahoMy Vol. vi. 23y. 

31. In the civil law, the word^ 
'' cum** and " si," as reiferred to le- 
gacies, are equivalent, and from that 
law, this rule and most of our other 
rules upon legacies are borrowed. 

S2. Distinction between a legacy 
at twenty-one, and payable at 
twenty-one, borrowed from civil 
law, but disapproved. Ibid. 245. 

33. A direction for maintenance 
has not the same efifect in favour of 
vesting as giving interest. Ibid. 

249. 

34. Legacy after limitations for 

life, and in default of. children to be 
paid equally between two persons, 
or the whole to the survivor of them» 
held not vested till the time of di- 
vision. DanieU v. Daniett, Vol. vi. 

297. 

35. Bequest to A., her executors, 
8cc provided, that in case she should 
die under twenty-one. or without 
leaving any husband living at her 
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death, it shdil go over, vested at 
hrenty-one tipon the iDtention : the 
Word ** or" being construed ** and.*' 
Weddell V. Mumy^ Vol. vi. 341. 

36. A bequest for all and every 
the child and children of A. includes 
every child born before the period 
of distribution ; which in this case 
was the attainment of the age of 
twenty-one by the eldest, the mar- 
riage of a daughter, or the death of 
a child under twenty-one, leaving 
issue. Upon the general rule, a 
child by a subsequent marriage was 
included, notwithstanding a strong 
implication in favour of cnildren by 
the prior marriage. Bitrrington v. 
Tristram f Vol. vi. 345. 

37- Testator directed the residue 
6f his personal estate, subject to the 
payment of legacies, annuities, 
debts, and funeral expenses, with 
all convenient speed to be laid out 
in real estates, to be settled in strict 
settlement ; and that the interest of 
such residue should accumulate, 
and be laid out in lands to be settled 
in like manner. Various circum- 
stances having delayed the collec- 
tion and investment of the personal 
estate, the tenant for life was held 
entitled to the interest from the end 
of a year after the death of the tes- 
ta tt)r. SitweU V. Bernard^ Vol. vi. 
520. 

38. Vesting under words import- 
ing a tenancy in common, though 
combined with words of survivor- 
ship, the interests vested at the death 
of the testator ; and therefore vested 
in one of the legatees, who died be- 
tween the death of the testator and 
the death of the person entitled for 
life. Br&wn v. Biggy Vol. vii. 279. 

39. Legacy, when the legatee 
shall attain twenty-one, may be so 
controlled by the apparent inten- 
tion, as to postpone toe possession 
only, not the vesting; as where it 
was to two children^ when they shall 
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attain twenty-one,- to be equally d^ 
vided between them, share a 
share alike; appointing their fath^ 
in tnist for the same, and trust 
for them during their minority; 
in case of the death of either, 
survivor to take the whole ; and 
case both die in their minority, o 
Branstrom v. Wilkinson, Vol. 
421. 

40. Bequest to the testator*s tbre^ 
children to be equally divided be- 
tween them, share and share alit^^i 
but in case of the death of a» ^ 
without being married and havin 
children, the share of such child 
dying to be divided between th^ 
surviving children, and so if on 
should only survive : one being mai 
ried and having a child, her sh: 
vested. Ripley v. Waterooorth, Vo! 
VII. 453. 

41. Construction of a will, givin 
a vested' interest, though subject t 
a contingent charge ; and creatin 
a tenancy in common as to part o/ 
the property, and as to the residuie 
a joint-tenancy; there being no- 
thing to control the legal effect of 
the words. JcLckson v. JtKksofi, Vol. 
VII. 534. 

42. Bequest to three children io 
thirds respectively; with a direc- 
tion, that they should not be pttt in 
possession till their respective at- 
tainment of particular ages : and in 
case of the death of either of the 
above- named children before the 
ages inentioned, that third to be 
equally divided between the two 
surviving children ; and in the event 
of the death of two before the re- 
spective ages above-mentioned, then 
the whole to devolve to the survi- 
ving child : but 6lK)uld all his chit 
dren die before they should attain 
their said respective ages, then the 
whole of his estate was given over. 
One died having attained the age 
mentioned. Afterwards another 
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died under that age. The share of 
the latter a vested interest id the 
child, who died first, and the sur- 
vivor, attaining the age specified. 
Wlmoiv. WUmoi, Yolviu. 10. 

43. Legacies to two sisters ; with 

A direction in case of the death of 

^ach, reciprocally, to devolve to 

the other. That direction confined 

^o the case of lapse by the death of 

^ther in the life of the testator; and 

^W not prevent the vesting abso- 

'«itely. Cambridge v. Rous, Vol. 

^ni. 12. 

44. Residuary bequest to the tes- 
**tor*8 daughter for life, and to her 
•^ildren at their ages of twenty-one; 
^d after the decease of his daush- 
^r, and of her children under that 
^^e, to go and be distributed among 
ki8 relations in a due course of ad- 
ministration. Great nephews and 
Igreat nieces, the next of kin of the 
testator at the death of the daugh- 
ter, entitled, ag-ainst the claim of 
the personal representatives of the 
daughter, the sole next of kin 
at the death of the testator, and of 
the representatives of nephews and 
bieces, who died in her life, insisting, 
that she was excluded by the will. 
Jones V. CoVbeckj Vol. viii. 38. 

45. Bequest to the children of A. 
vested at the age of twenty-one; 
therefore those born after one has 
mtained that age, are excluded. 
Paul V. Compton, Vol. viit. 380. 

 46. Devise to the testator's wife 
for life ; and as soon after her de- 
cease or refusal to release dower as 
Conveniently might be, upon trust 
to sell and divide the produce be- 
tween five nephews at such time as 
the sale should be completed, if 
then living: if any should die in her 
life, or before the sale should be 
completed, his share to his chil- 
dren; if none, to the survivors. 
The interests not vested till the sale. 
EhKm V. Ehrin, Vol. viii. 546. 
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47. Devise to testator's wife for 
life, and after her decease-to trustees 
to sell and pay certain legacies, and 
to lay out 5002. upon government or 
other securities, part of the money 
in the purchase of an annuity for 
the life of his son, and permit him 
to receive the same for the term of 
his natural life, held a vested in** 
terest in the son who survived the 
testator, but died in the life-time of 
the widow. Bayley v. Bishops Vol. 
IX. 6. 

48. Such a direction also held to 
mean the purchase of an annuity 
for life, and not to be laid ont in 
such securities ; the legatee only to 
receive the interest for life, the will 
making other dispositions both as to 
capital, stock, and dividends. Ibid* 

49. tjpon a bequest of personal 
and money arising from the sale of 
real estate to the wife for her life, 
and afterwards to be divided be- 
tween testator's brothers and sisters 
named in the will, in equal shares^ 
but in case of the death of any of 
them in the lifetime of the wife, his 
or her share to be divided equally 
among his or her children, and in 
the event one died in the life of the 
testator's wife leaving no child, held 
that the share vested in the deceased 
brother, and his representative en- 
titled. Smither v. fViUock, Vol. ix. 
233. 

50. A bequest to </. H* L, for his 
second daughter that he shall have 
bom, for her education until she 
attain twenty«one, and after the in- 
terest to her and her heirs for ever, 
she being christened Z.J, (testatrix's 
name); there was also a second be- 
quest to the same J. H. Z., till 
the said second daughter shall at- 
tain the age of twenty-one; and 
cffter she shall attain twenty-one, to 
her and her heirs for ever, not ex- 

Eressing the purpose of education, 
eld that both bequests vested in 
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Z. J. though she died ander twenty- 
one, being only an exception out of 
the generality of the bequest to the 
child. Lane v. Goudge, Vol. ix. 

51. Bequest to and among the 
children of testator^s daughters born 
or to be born, to be paid in equal 
shares when and as the said grand 
children should attain twenty-one, 
or be married, with survivorship; 
and in ,case all should die before 
twenty-one or marriage then over, 
held that the shares vested when the 
first child attained twenty-one, and 
were payable according to the then 
proportion to the exclusion of those 
that might be bom afterwards. 
Jfkitbrecid v. Lard St. John, Vol. x. 
152. 

52. Upon a bequest to the younger 
children of A., held that an only 
surviving child was entitled to the 
exclusion of another, who had be- 
come the eldest. Lady Lincoln v. 
Pelham, Vol. x. l66u 

A bequest to the children of A. 
and B. after life interests to the 
latter, with cross limitations if either 
should leave no issue, held to be 
vested interests in the children, the 
contingency being of a species 
which did n6t prevent the vesting. 
Ibid. 

. But such legacies are distributa- 
ble among the children per capita, 
and not per stirpes. Ibid. 

53. On a gift to a brother and 
the children of a deceased brother, 
they take per capita, though the 
law would have given it in moieties. 
Ibid. 176. 

54. Bequest to the younger chil- 
dren of A. held that a child, who at 
the death of testator answered the 
description of a younger child, but 
the eldest dying he became entitled 
to his provision, and it was expressly 
directed that the interest should not 
vest till twenty-one in the younger. 
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held that' he not having attaiiii 
twenty-one when he became tl 
eldest,^ was not entitled. Bcndes 
Baades, Vol. x. 177. 

55. Bequest to A., and all 
other children hereafter to be bo ^-mi 
at their respective ages of twenty 
one, held that all bom after A. b^ 
tained twenty-one, were excludec^ 
Gilbert v. Boorman, Vol. xi. 238. 

56. Bequest of stock to A. pay*^ 
able at a certain age, order m^A^ 
for it' to be transferred to hia attoi — '- 
ney. Hill v. CXapman, Vol. xi ^ 

239. 

57. The Chancellor afterwardi^ 
held that, though if the testator ha^ 
clearly expressed a purpose that tho 
residue should not be vested untir. 
actually collected and converted 
into ^money, the Court must execute 
that purpose, nothing but tha» 
strongest words should compel t 
Court to make such a fconstructioi 
The declaration of the former di 
cree upon the principle, that it 
vested onl}' as it was received, was. j 
therefore reversed. Gaskell v. Ham^- 
man. Vol. x 1.489. 

58. Legacies directed to be paicf 
out of rents and interest, held to be 
a disposition only of the income, 
and an intestacy as to the capital. 
Bequest to children under the age 
of John (the elder brother) held to 
be an exclusion of John, he having 

a distinct legacy. Legacy, not 
given as a substantive gift .with 
time of payment appointed after- 
wards, but the time annexed to the 
very gift, held not to vest until that 
period. Sansbury v. Bead, Vol. xii. 
75. 

. 59. Bequest of residue, &c. to 
apply rents, &c« to the maintenance 
of the children of testator*s daugh- 
ters equally, until the youngest 
should attain twenty-one, and incase 
of the death of any one before that 
period having a child, &c. such child 
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to receive the parent's share, and on 
the youngest of such grand children 
attaining twenty-one, one propor- 
tionable share to the use of each of 
such grand children as should be then 
living, and the children of any such 
grand child dying before the period 
of distribution, leaving issue, to 
bave the parent's share, and to the 
heirs, executors, 8cc. of such grand 
children and great-grand children, 
held^ that a grand child dying be- 
fore the youngest attained twenty- 
^'ie, would take no share by his re- 
P^'^sentative, but grand children 
horn after the testator's death would 
he entitled. Hughes v. Hughes^ Vol. 
^iv. 256. 

60. Upon a bequest to children 
^f testator'^s two daughters payable 
*t 21, or the marriage of daughters, 
^ith survivorship as to the shares of 
^hose dying in the meantime, with 
^U ulterior limitation to brothers' 
children in th^ event of the daugh- 
ters dying without issue, or having 
had issue, if such issue should die 
in the lifetime of the daughters; 
held, that the interest of a child 
attaining 21 survived to his repre- 
sentatives, subject to the ulterior 
contingent, limitation. Bayard v. 
Smith, Vol. XIV. 471* 

61. Bequest of the produce of 
the sale of.a. copyhold estate to A, 
the wife of B. lor life; and after 
her death to divide the principal 
among the children of B. and C. 
equally; and of .the testator's re- 
versionary interest in Bank Stock 
on the death of D. if in his name 
at his decease, and if not, at 2>'s 
death, eqoaliy among the same 
children. 

. Vested interests in all the chil- 
dren; comprising those who died, 
and those who came into exist- 
ence after the death of the testa- 
tor, and duringthe lives of the te- 
nants for life, n.alker v. Shore, Vol, 
XV. 122,- 
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62. Under a legacy to the chil- 
dren of A. those born before the 
time of distribution are entitled to 
share, unless a time of distribution 
is expressly provided; excluding 
those bom afterwards, by the ne- 
cessity of a previous distribution. 
Ibid. 125. 

63. Construction of a trust, by 
deed, of money to accumulate, until 
the grantor's grand children, then 
living, or to be born, respectively 
attain twenty-one; and on attaining, 
&c. to pay to each, as they should 
respectively attain such age, their_ 
respective shares; to be ascertained 
by the number in being as they re- 
spectively attain twenty-one with- 
out regard to such as might after- 
wards oe born. 

No interest vested until payment : 
the measure, of distribution is the 
number existing at each period; 
those, who had received, have no 
farther claim upon the fund, in- 
creased by shares falling in : there- 
fore, one dying under twenty-one, 
after all the others had received 
their shares, or died under twenty- 
one, that share is undisposed of by 
the deed ; and passed by a bequest 
of "all effects whatsoever," follow- 
ing specific descriptions of property. 
Campbell \,Prescott^ Vol. xv. 500. 

6*. Bequest of 3000/. on trust to 
apply the. dividends to the mainte- 
nance of il. until twenty-one, and 
afterwards to pay the whole divi- 
dends to him for life, with power to 
the trustees before his age of twenty- 
six to raise and pay, not exceeding 
600Z.> towards or in order to his 
preferment or advancement in life, 
or his other occasions^ as they should 
think proper. 

Upon a claim of the whole at the 
age of twenty-one as absolute pro- 
perty, inquiry directed as to his cir- 
cumstances, and whether they, re* 
quired the advaucement at any and . 
what part, before he should attain 
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twenty-six. RMnton v. Cleaion, 
Vol. XV. 5S7. 

65. Trust by will subject to an 
interest for life, to pay and transfer 
to the testator's nephew and nieces 
•eqyally at twenty-one; with sur- 
.Tivorship in case any should die, 
before his or their shares should be- 
come payable, and a limitation-over, 
in case all should die, &c. Vesied 
interest at twenty-one, before the 
death of the tenant for life. Hali" 

fax V. Wilsoriy Vol. xvi. 1 68. 

66. Trust to pay the dividends of 
stock to the testatrix's niece for life, 
and after her death to divide the 
capital among the brother and 
sisters of the testatrix, and in like 
manner, to the survivors or survivor 
of them. The shares of those who 
died in the life of the niece, passed 
to their representatives. Ibid. 

67. Legacy at the decease of a 
person, entitled to tlie fund, out of 
which it is given, vested immedi- 
ately, and payment only postponed. 
Blamire v. Geldart, Vol. xvi. 314. 

63. Legacy to the three children 
oi A. the sum of 600/. each. Four 
children, all born before the date of 
the will, entitled to 600/. each. 
Garvey v. Hibbert, Vol. xix. 125. 

And see Will [B.] 43. — Por- 
Tiovs, passim. 

[L.] Residuary. 

And see Devise 40, et seq. — Resi- 
due. — Executor, [BO 

1. Legacies in trust for all grand 
children then in existence by name, 
to SODS at twenty-three, daughters 
at twenty-one; mesne interest for 
education, surplus to accumulate; 
with survivorship for want of issue : 
residue for all the grand children 
generally for their benefit '^ as afore- 
said:*^ by codicil a fund set apart to 
pay life annuities: grandchild born 
after testator's death not entitled to 
a sliare of the residue; into which 
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the fund under the codicil falls aft 
the purpose answered. Hill v. Cka^ 
nutn, Vol. I. 405. 

2. Residue bequeathed to re^ 
tions in the proportion the testate 
had given the other part of his ft 
tut)e: pecuniary legatees only ^ 
entitled : not a devisee of real esta^tr 
Maitland v. Adair, Vol. iii. 231. 

3. Testator gave all the resides « 
of his personal estate to his v/ifl^, 
except such parts as should be i :^ 
and about his house ; which par^ ^ 
he gave to his son ; and directe 
the household furniture to go 
heir-looms ; and gave all arrears 
rent, wiiich should be due to hi 
at his death, to his son ; a bond t 
secure an old arrear of rent, an 
casb» both found ,in an iron ches 
in which the steward kept the ca 
arising from the rents, belong to th 
residuary legatee. Jones v. 
Sefton, Vol. iv. 166. 

4. Testator gave certain leasehol 
houses in trust for A. absolutely fo 
her separate use, and other leasehol 
houses in trust for B. for her sep 
rate use for life ; and after her d 
cease for her children; if none, t ^ 
fall into the residue; and he gai^^e 
the residue in trust for A. and B. r: ^ 
be divided between them share an. d 
share alike, and to be paid and a|3- 
plied in like manner for their use 
and benefit as the rents and profitj' 
of the leasehold premises herein be- 
fore settled upon them; and their 
receipts to be a sufficient discharge. 
The reference in the residuary clause 

is, not to the interests of ^. and B. 
in the houses, but to the provision, 
that they shall take for their sepa- 
rate use; therefore they take the 
residue absolutely* bhahley v. 
Bakevj Vol. iv. 732. 

5. General residuary clause passes 
all that is not sufficiently disposed 
of, as in case of lapse.. Brooms* 
HiggSy Vol. IV. 708. . 

6. Under a residuary dispositioQ 
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lo testator*6 right heirs on his mo- 
ther's side, his sister and nephew by 
a deceased sister are entitled against 
reoiote relations claiming on the 
ground of an express provision, by 
an annuity for the separate use of 
the sister. Forster v. Sierra^ Vol. 
IV. 766. 

7. A legacy out of tiie produce 
pf a copyhold estate, directed to be 
9old, failing, was held to pass bv the 
residuary clause against the heir; 
the object being a general conver- 
sion out and out. KenneU v. Abbott^ 
Vol. IV. 802. 

8. Residuary bequest to the tes* 
tatops nephews and nieces per 
stirpes equally for their lives; and 
^fter the death of either that share 
9^ the principal to be paid equallv 
to and among the children of sucn 
^f his said nephews and nieces as 
^hould die; and if any die without 
^^ving any child or children, that 
^bare to go to and among the sur- 
^ivors orsurvivor of them in manner 
aforesaid. Upon the death of one 
Without a child that share goes to 
^lie survivors for their respective 
^i'Ves onlv, and will pass to their 
Children respectively with the ori- 
ginal shares, but upon the death of 
-■^st survivor without a child, his 
shares, both original and accrued, 
^re ii^ndisposedor; notwithstanding 
Another has left a child. Milsom v. 
-A.wdry, Vol. v. 465. 

y. Under a residuary bequest to 
the legatees in proportion to their 
legacies, all legatees, pecuniary and 
specific, even of rings, &c. not ex- 
pressly or by implication excluded, 
were held entitled : so annuitants, if 
they had not been excluded upon 
the construction of the whole will. 
Nannqck v. Norton, Vol. vii. 391. 

10. Residuary clause passes all 
personal prpperty, that is not dis- 
posed of, as by l^pse, contended 
upon the particular expressions to 
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have been separated, and not in- 
tended to pass witli the residue. 
Cambridge v. Rous^ Vol. viii. 12. 

1 1 . Fledge of bonds, part of the 
testator's assets, by executors to ser 
cure a sum borrowed by them sus- 
tained; the bill being filed not by 
legatees but by co-executors who 
had not before acted. MLeod v. 
Drummondf Vol. xiv. 353. 

12. Residuary or general legatees 
not permitted to question the dispo* 
sition made by the executors of the 
assets; creditors or specific legatees 
only can do so. Semble, the fornaer 
may also do it in case of circum- 
stances amounting to legal fraud. 
Ibid. 364. 

13. General residuary disposition 
of real and personal estate, '' not 
herein before specifically disposed 
of," held to comprehend specific 
legacies lapsed; the word "specifi- 
cally'* being construed ** particular- 
ly.*' Roberts v. Cooke, Vol . x vi. 45 1 . 

14. Residuary bequest in trust 
for the use and benefit of A. and in' 
case of her death to be equally di- 
vided between the children of B. 
Payment decreed to the executor 
o( A. as having taken the absolute 
interest. Ommanei/ v. Bevariy Vol. 
xviii. 291. 

[M.] When and out of what 

FUNDS PAYABLE. 



1. Legacies not distributable till 
a year after testator's death. Hill 
V. Chapman, Vol. i. 408. 

2. Where testator by will duly 
attested, reserved to himself a power 
to declare his real estates charged 
with future legacies, by an unattest- 
ed instrument, held that a legacy 
charged upon real ^sute by an un- 
attested codicil, was void. Rose^ v« 
Ctmynghame, Vol. xii. 29. — And see 
Hahergham v. Vincent, Vol. 11. 304. 

A charge of debts and legacies 
upon real estate by will duly exe- 
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cated) will cover foture debts and 
legacies though by an unattested 
instrument; being a fluctuating 
charge and impossible to be pre- 
viously ascertained. Ibid. 37. 

3. The decisions, that land 
charged with legacies by a will 
duly executed is liable to legacies 
given by an unattested podicil, do 
not go upon a power reserved to 
the testator to increase the charge 
by a future act, which cannot be, 
but upon analogy to the case of 
debts. The rule has not been ex- 
tended to the case of a primary 
charge on land, biit only to a charge 
in aid of personal; from the fluctu- 
ating nature of which it is neces- 
sarily uncertain. Habergham v. 
Vincent, Vol. ii. 236. 

4. Devise of land to be sold: 
money produced by the sale charged 
with simple contract debts on im- 
plied intention. Kidney v. Couss- 
maker. Vol. ii. 267. 

5. This clause beginning a will 
" First, I will and direct, that all my 
legal debts, legacies and funeral 
expenses, shall be fully paid** is not 
sumcient alone to charge legacies 
on real estates specifically devised ; 
tot which the intent must be clear. 
Kig^tly V. Kighileyy Vol. ii. 328. 

6. Vl^here testator means for a 
valuable or meritorious considera- 
tion to create a charge, which by 
law he cannot, equity will aid the 
intention, and even supply a de- 
fect, as the want of a surrender: 
but the intent must be clear. Ibid. 
332. 

7. A legacy substituted for an- 
other shall be raised out of the same 
fund and subject to the same con. 
ditions. Crtmder v. Clowes, Vol. ii. 

449. 

8. Testator by will duly attested, 

gave an annuity to bis daughter 
charged on his real estate in aid of 
his personal ; by codicil not attested 
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he ^ave his real and personal esta 
to his mother for life; during h 
life, the personal estate is dischargi 
from the annuity, but it remain 
charge on the real. Buckridge 
Ingram, Vol. ii. 652. 

9. Testator eave his  person « 
estate to his mother for life, rema^Y^i 
der to his children, on conditio 
that his mother should see the fini^ 
for renewal of- a lease and the /r^ 
terest of a mortgage paid, and fa p^ 
consulted as to the manner of ra: 
sing the fines that she might appro^ 
as she thought proper; helcT th 
she was only to keep down the i 
terest. Ibid, 

10. When real estate is chaign^ 
with legacies generally by will <uil ^ 
attested, legacies may l>e revoked 
or charged by an unattested instra - 
ment. Ibid. 665. 

11. Legacy payable at twenty - 
one; befure which time the legated 
dies: a person claiming by limitS' 
tion over takes immediately : but 
the administrator of the infant must 
wait till the time at which the le- 
gacy is payable, unless the whole 
interest is given. CrickeU v. DdUgt 
Vol. III. 15. 

12. Testator gave lOOZ. in trust, 
to pay the interest to A. till her 
daughter J3. shall attain twenty.fonr, 
and then he gave the said iOCtf. and 
the interest then due, to her said 
mother A. This legacy decreed to 
the daughter at the age of twenty- 
four. Clark V. Norrisj Vol. ill. 362. 

13. The distinction between a 
legacy given at twenty-one and one 
payable at twenty-one is a positive 
rule of the Ecclesiastical Court, 
adopted as to personal legacies, but 
not as to real estate ; and not ap- 
proved, or to be extended. MackeU 
V. Winter, Vol. iii. 643. 

14. Trust term in a will to raise 
out of real estates several sums ; of 
which some were secured by the 
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testator's bond and covenant, the 
•inteDlioQ being to give them as por- 
tions out of the land, not as debts 
or legacies ; the personal estate is 
not applicable. Reade v. Litchfield, 
Vol. III. 475. 

15. Charge of legacies by impli- 
<^ation upon a fond arising from the 
•accumulation of rents and profits, 
dividends, and interest. The other 
questions were not determined : 1st. 
whether the real estate was chargea 
by implication from words, which 
^ould be otherwise satisfied ; and, if 
*^ot, whether the will directing an 
^atate to be purchased, and settled 
^pon the testator's son with re- 
mainders over, for which the testa^ 
*Qr afterwards contracted, and the 
Purchase money having been paid 
^Ut of the personal estate under a 
power in the will for that purpose, 
^he legatees by marshalling could 
bave the benefit of the vendor's hen 
Upon the estate for the purchase 
iDoQey. Jmten v. Halsey^ Vol. vi. 
475. 

16. The Court will look at prin- 
ciples of convenience; as in the rule, 
tiiat legacies shall be payable at the 
end of a year. Stiwell v. Bernard, 
Vol. VI. 539. 

17. Legacies not paid under a 
charge upon real estate in aid of 
the personal without production of 
the stamp under the legacy act, 
36 Geo. 3. Ci 52. § 7. until it is 
ascertained, that there is no personal 
^(4te,applicable. Holme v. Stanley, 
Vol. viii/ 1. 

}8. Right of legatees to stand in 
the place of spepialty creditors, paid 
out of the personal estate, against 
estates descended. Not against 
specific devisees, unless devised sub- 
ject; to debts or a mortgage. Aldrich 
v. Cooper, Vol. viii. 396, 397. 

19. Legaciesand annuities charged 
upon a mixed fund of the personal 
estate and the produce of real estate 
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under a direction for sale. A difr 
ferent disposition of .the whole by a 
codicil failing as to the real estate, 
for want of a due execution, the 
charge remains upon the real estate. 
Sheddun v. Goodrich, Vol. viii. 481. 
20. Payment of a legacy pre- 
sumed after above forty years with* 
out demand. Answer of one de- 
fendant not evidence against the 
rest. Evidence of bond creditors 
of testator not admissible to obtain 
a decree for payment of a legacy, 
as they must be preferred to lega* 
tees. Jones v. TvberviUe, Vol. ii. 1 1. 

[N.] Interest. 

1. Interest of legacies to be com- 
puted from a year after testator's 
death, unless some other time ap- 
pointed by testator : but he cannot 
make executor answer interest be* 
yond what the law has done. Htd*' 
chins V. Mannington, Vol. i. 367. 

2. A legacy from an tncle to a 
niece to be paid at twenty-one or 
marriage, does not carry interest be- 
fore the time of payment. CricJcett 
V. DoUn/, Vol. III. 10. 

3. Legacy from a parent to a 
child bears interest before the time 
of payment, and from the death of 
the testator ; and is the only in- 
stance. Ibid, 13. 

4. Legacy payable at twenty-one^ 
before which time the Iqgatee dies; 
if interest is payable, his executor 
shall have the legacy immediately; 
if not, he must wait till the legatee 
would have been twenty-one, and 
cannot have the interest. Ibid, IS, 

5. A wife, as well as child, is 
within the exception to the rule, 
that a legacy does not bear interest 
till it is payable. Ibid, 16. 

6. Legacy from parent to child 
payable inJiUwo, if maintenance is 
given generally it shall carry inter- 
est: but if an annual sum, less than 
theinlerest,isgivenformaintenance^ 

Q 
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the executor paying that shall have 
the rest. Ibid. 17. 
. 7. Legacy to a father the better 
to enable him to provide for his 
younger children : be consented to 
secure the capital; but was held 
entitled to the interest. Brawn v. 
CasamajoTy Vol. iv, 498. 

8. The general rule, that a legacy 
payable in future shall not carry in- 
terest before the time of payment, 
applies to a legacy to infants pay- 
able at twenty-one : the exceptions 
are the case of parent atid child, the 
case of a residue^ and where from 
other special circumstances an in- 
te;ption to give interest clearly ap- 
pears. Tyrrell v. Tyrrell^ Vol. iv. 1. 

9. Interest given at i\ fer cent. 
Cox V. Chamberlainy Vol. iv. 631. 

10. Under an agreement to take 
off a discount above 5 per cent, for 
prompt payment, though according 
to the custom of the trade, the cre- 
ditor cannot upon failure charge 
more than 5 per cent. Ex parte 
AynsiXK/ithy Vol. iv. 678. 

11. Legacy of a sum of money 
Jamaica currency decreed with Ja- 
maica interest from the death of the 
testator. Baymond v. Brodbelt, Vol. 
T. 199. 

J 2. General rale, that legacies, 
where no interest is given by the 
will, shall carry interest at 4 per cent. 
only, and from the end of a j^ear 
after death of the testator, except 
where it is given by way of main- 
tenance ; though the fund produces 
more; and the interest shall not be 
increased by the effect of appropria- 
tion. SttweU V. Bernard, Vol. vi. 520. 

13. In all cases of legacy, interest 
only from the end of a year from the 
death, unless otherwise directed : the 
old rule, depending' upon the fund, 
as productive or barren, being ex- 
ploded. Gibson v. Bott, Vol. vii. 97. 

14. Bequest of monies and inter- 
est to testator's great nieces, equally 
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to be divided and paid to them r 
spectively at twenty-one, with auth 
rity to the trustees to expend f< 
their necessary maintenance, t 
surplus to accumulate for their 
nefit, held that the accumulated i 
terest Went with the principal, 
cept what was applied in maiiv 
nance. Sisson v. ahaw,VoU ix. ^ 

Maintenance allowed for tit 
past. Ibid. £88. 

15. Upon the bequest of a resid 
payable at a future time, parties e 
titled to interest for their live 
although they did not live to 
ceive the principal, and whether i 
terest wa& or was not mentione^^* 
Ibid. 289. 

16. Where the property 1>^*" 
queathed to testator's widow {^^^ 
life consisted of a share in a par* ^^ 
nership trade, under the articles ^^f 
which it was stipulated, that if tfca-^ 
death of either partner happen^?<l 
three months preceding 30th Jur^^f 
the trade &hould be carried on on 
the joint account of the surviving 
partners and heirs of the deceased 
until the 30th June following tbe 
the decease, and testator died in Met J, 
held that she was entitled to inter- 
est upon the amount of capital so 
formed at the end of thirteen montlis^ 
but not the profit; and interest upon 
the capital after the termination of 
the partnership, though not collected 
in and lying dead, calculated at the 
periods they were directed to be 
collected. Feams v. Young, Vol. iv. 
549. 

17* Legatees residing in Jamaica, 
of legacies in currency, and exe- 
cutors also residing there, held not 
entitled to Jamaica interest. Bourke 
V. Ricketts, Vol. x. 330. 

The ground for giving interest 
upon legacies after a year is the 
presumption that the property is 
got in at that time, and is making 
interest. Ibid. 333. 
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18. The fund being ample, order 
de on motion for payment of a 
legacy in part. Pearce v. Baron, 
Vol. XII. 459. 

The rule that a legacy does not 
l>ear interest until tne time it is 
payable, not excepted in favour of 
a "wife. Sient v. Robinson, Vol. xii. 
461. 

19. Where legacies were directed 
to be paid out of mortgage monies 
(bearing 5' per cent.) ** when the 
«^t2ie shall be recovered,^' held that 
^hose words did not postpone or sus- 
pend the right of the legatees to in- 
^^t"est, and 4 per cent was decreed 
'^^^Dm the death of the testator. Wood 
^"^ Penoyrcj Vol. xiii. 325. 
p, 20. 1'his Court, by a rule adopted 
. ^^r the sake of general convenience, 
^<)lds the personal estate to be re- 
^^ced into possession within a year 
^fter the death of the testator, and 
^pon that ground interest is pay- 
^.ble upon legacies from that time, 
V^nless some other period is fixed by 
t:he will; the right to payment exists 
^nd carries with it the right to in- 
t:erest until actual payment. Ibid. 
534. 

21. Interest upon a legacy to a 
^ife or natural child not allowed 
irom testator's death ; as it is in fa- 
vour of a legitimate child, by way 
of maintenance. iMwndesw. Lowndes, 
Vol. XV. 301. 

- 22. Charge by will on real estate 
of simple contract debts of another 
person considered as a legacy, car- 
rying interest from the death of the 
testator at 4/. per cent. Shirt v. 
Westby, Vol. xvi. 398. 

23. Legacy in a foreign country 
and coin, as sicca rupees by a will 
in India: if paid by remittance to 
this country, thq payment must be 
according to ^the current value of 
the rupee in India, without regard to 
the exchange or the expense of re- 
mittance. 
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So as to other countries. CockereU 
V. Barber, Vol. xvi. 461. 

24. Legacy without any interest 
to A., if claimed within pve years 
from the testator's death ; if not, the 
same sum without interest as afore- 
said to B. ; no claim being made by 
4., decreed to B., with interest from 
the end of five years at 4 per cent. 
Careless v. Careless^ Vol. xix. 60I. 

[O.] MiSTAKF.. — UNCERTAINTY 

And see Devise, 17. 111. 

1. Annuity bequeathed to testa- 
tor's brother Edward for life, re- 
mainder to his children by his pre- 
sent wife. At date of the will he 
and his wife were dead ; and their 
children had other legacies under it ; 
and testator had only one brother, 
Samuel, whom he had been in the 
habit of calling Edward and Ned. 
His children held to be entitled upon 
these circumstances. Parsons v. 
Parsons, Vol. i. 266. 

2. A wrong description of a legar 
tee will not defeat a legacy given to 
him by name. Standen v. Standen^ 
Vol. II. 589. 

3. Legacy to Mrs. G. evidence 
admitted. Abbot v. Massie^ VoL iii. 
148. 

4. Testator bequeathed part of 
his 3 per cent, consolidated Bank 
annuities, upon evidence that he had 
no bank stock at the date of his will 
or at his death, but that he had 
'6 per cent. South Sea annuities, the 
legacy was established out of that 
fund. Dobson v. Waterson,Yo\. iii. 
308. 

5. Testator gave a sum, part of 
his ^ per cent. Bankannuities, to his 
wife for life, and after her decease, 
to several relations; evidence was 
admitted that he had no such stock 
at the date of the will, having pre- 
viously sold it all, and invested the 
produce in long annuities, and to 
show the cause of the mistake ; and 

Q2 
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the legacies were established. Set- 
wood V. Mildmay, Vol. in. 306. 

6. Testator by his will gave lega- 
cies to A. and B.^ describing them 
as grand children of C, and their 
residue in America. By a codicil 
he revoked these legacies, giving as 
a reason/ that the legatees were 
dead ; the fact not being true, they 
were held entitled, upon i^roof of 
identity. Campbell v. Fruith^ Vol. 
III. 321. 

7.' Legatee entitled, notwith- 
standing a mistake of his name. 
IMd^ 322. 

8. ITie capital of the residue pass- 
ed by implication, though the in- 
terest and dividends only were ex- 
pressly disposed of; but a mistake 
or omission cannot be cornected or 
supplied, unless it clearly appears 
by fair inference from the whole 
will. Holford v. Wood, Vol. iv. 37. 

9. Legacy of 2400/. in the five 
per cent, consolidated Bank an- 
nuities : decreed, that 2400/. five per 
cent, annuities, viz. Navy bills should 
be purchased ; evidence of the in- 
tention and mistake as to the fund 
being rejected. Chambers v. Minch- 
in. Vol. IV. 675. 

10. Legacy to Price, the 

son of -^ Price: upon the evi- 
dence, the plaintiff, the only claim- 
ant, was declared entitled. Price 
V. Page, Vol. IV. 680. 

11. By thex^ivil law, a false rea- 
son given for a legacy, is not of it- 
self sufficient to destroy it, unless 
fraud ; from which it may be pre- 
sumed, that if known, it would, not 
have been given. KenneU v. Abbot, 
Vol. IV. 808. 

12. If a legacy is given to a per^ 
son under a particular character, 
which he has falsely assumed, and 
which alone can be supposed the 
motive of the bounty, the rule of 
the civil law is adopted, and the le- 
gacy fails. Therefore where a le* 
gacy was given by a woman to a 
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man in the character of her hus« 
band, whom she supposed and de- 
scribed as such,^ but who, at the 
time of the marriage ceremony with 
her, had a wife living, the Court, in 
respect of his conduct, held him ndt 
entitled; but inclined to think it 
would be otherwise, where, from cir- 
cumstances not moving from the 
legatee himself, the description is 
inapplicable; as where a testator 
gives a legacy to a child from mo»- 
tives of affection, supposing it his 
own, but is imposed upon in that , 
respect. Ibid. 802. 

13. Though the Christian name^ 
of the legatee was mistaken in th^ 
will, the legacy was establishecrr 
upon the description and evidence 
notwithstanding great delay in filin^ 
the bill. Smith v. Coney, Vol. vi. 42 

14. A bequest •' to the children 
Robert H., late of Norwich am.^ 
now of London, 100/. a piece." Tt 
appeared, that a Robert H. left 
at the age of fourteen, and lived 
L., but was dead at the date of ttie 
will, leaving only one child ; that: a 
George H., formerly resident at N., 
lived in L. at the time of the tesr 
tator's decease, having several chil- 
dren, some of whom were resident 
at N., and in habits of intimacy 
with the testator: both Robert and 
George H. were distantly related \xi 
him. The Court refused to vary the 
will upon this evidence. The exe- 
cutrix having paid the legacy to a 
trustee for one of the children of 
George H., held also, that the fact 
of the plaintiff having been witness 
to the receipt, did not har his right to 
recover the legacy given by the will, 
being a mere acquiescence, and not 
amounting to a release or fraud. 
Holmes v. Custance, Vol. xii. 279. 

15. Legacy ** to my namesake, 
Thomas, the second son of my bror 
ther John," there being no son named 
Thomas, established in favour .of 
the second son William ; as an er- 
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roneous description, not a condition. 
Stockdale v. Bmhbyy Vol. xix. 381. 

16. Legacy " to Robert C, my 
nephew, the son of Joseph C," 
Other clauses describing " my ne- 
phew, Robert C." generally ; and 
one legacy '* to my nephew, Kobert 
C/' « the son of John C/' The 
testator had only two brothers, 
John and Thomas C, each having 
a son, named Robert C. ; parol evi- 
dence admitted to resolve this latent 
Aizxbiguity; showing intimacy with 
tb^ son of John, and very sliglit 
triowledge of the other: and the 
J^ig^cy ^^'^ decreed to the former. 
^^^dess V. Careless f Vol. xix. 601. 
17*. Evidence admissible to re- 
^^Ive a latent ambiguity upon facts 
^^^^Jiors the will; as upon a legacy 
^^ the testator's nephew Robert, 
^t^ere being two nephews of that 
^^me, presumption in favour of one, 
l^lroved to have been intimately 
^nowa to the testator. Ibid. 604. 

[P.] Miscellaneous. 

1. Testator gave all his waggon- 
Vays, rails, staith's, and all imple- 
ments, utensils, and things, at his 
death used or employed together, 
\vith, in, or for the working, ma- 
tiaeement, or employment of his 
collieries, and which may be deemed 
lis of the nature of personal estate, 
in trust to be held, used, or enjoyed 
with the collieries: under this be- 
quest, and upon the circumstances, 
money due from the fitters and 
others, and in the Tyne Bank, coals 
at the pits and staiths, com, hay, 
horses, timber, . oil, candles, fire- 
engines, and various other articles 
of the Ktock in trade, passed. Stvuurt 
\. Earl of Btde, Vol. in. 212. 

2. ** I return to A. his bond'* in 
a will, is not a release, but a legacy ; 
and having lapsed, the bond re- 
mains in force against a surviving 
co-obligor. Maitland v* Adair, 
Vol. III. 231. 
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S. Uiider a bequest of the use of 
a house, with all the furniture and 
stock of carriages and horses, and 
other live and dead stock, for life, 
plate passed: wines and books did 
not. Porter v. Toumay^ Vol. iii. 311. 

4. Admission, that there is stand- 
ing in the names of the executors 
upon the trusts of the will a consi- 
derable sum in the three per cents., 
and offering an appropriation, was 
held sufficient to entitle the plaintiff, 
a contingent legatee, to move for 
that purpose ; and by consent, the 
order was made, as upon admission 
of assets sufficient to satisfy the 
plainti6f's demand, to transfer, &c. 
Pvilen V. Smithy Vol. v. 21. 

5. Legacy general, notwithstand* 
ing an appropriation of part of the 
property. Itaynumd v. Bradbelt, 
Vol. V. 199. 

6. If a legacy is given for the 
benefit of an infant in one way, and 
it cannot be so applied, it may be 
applied for his benefit in another 
way, as if it was to put him into 
orders, and he became a lunatic 
Barton v. Cooke, Vol. v. 463. 

7* Legacy for a mourning ring 
to each of the testator's relations by 
blood or marriage, confined to the 
statute of distributions, and to those 
who have married persons entitled 
under it. Devisme v. Mellish, VoK 
V. 529. 

8. Whether a sum of money di- 
rected to be placed out to produce 
an annuity, is to be considered as 
legacy or annuity with reference to 
the time of payment^ Qucere. Gibson 
V. Bott, Vol. VII. 97. 

9* Bequest to A. or B. void for 
uncertainty: if at the discretion of • 
C, good. Longmore v. Broom, VoL 
VII. 128. 

10. A charge of legacies held a 
charge of annuities. Nannock v. 
Horton, Vol. vii. 402. 

11. Bequest to executors in trust 
that they shall pay^ S^:« unto and 
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amongst the testator's two brothers 
and his sister, or their children, in 
such shares, &c. and at such times, 
8cc. as the trustees, or the major 
part, or the survivor, his executors, 
&c. shall think proper. All the 
children living at the death of the 
testator held entitled with the pa- 
rents, per capita; the Court not 
having a discretion. Longmore v. 
Broom, Vol. vii. 124. 

12. A legatee refusing to accept 
a bequest, on account of burthens 
attached, yet held entitled to other 
distinctdispositions. Jwrfr^w^v. 2V?- 
nitj/Hall, Cambridge, Vol. xix.525. 

13. Bequest of debts due on mort- 
gages, bond, &c. from certain per- 
sons, held upon analogy to a similar 
bequest in another clause to extend 
to J ud gmen t. Stenhotise v. Mitchell, 
Vol. XI. 352. 

14. Upon a bequest of " goods 
and chattels,'' every thing will pass ; 
but if those words come after fur- 
niture, they will be restrained to 
things ejusdem generis. Stuart v. 
Marquis of Bute, Vol. xi. 666. 

15. Bequest of Bank stock to a 
party for life, held, that upon an 
order by the Court t)f Directors of 
a dividend of '^ 5/. per cent, interest 
and profits for the half-year," the 
tenant for life was entitled. Barclay 
v. Wainewright, Vol. xiv. 66. 

16. Under a bequest " to all my 
other servants," a coachman fur- 
nished by a jobmaster not entitled. 
Chilcot V. Bromley, Vol. xii. 1 14. 

17. Bequest to a testator in India, 
" to my nearest surviving relations 
in my native country, Ireland," con- 
fined to brothers and sisters living 
in Ireland or elsewhere: the ad- 
dition of a mistaken description, 
viz. of the place of residence, not 
vitiating a gift to persons otherwise 
sufficiently described. Nephews and 
nieces excluded. Sfmith v. Campbell^ 
Vol. XIX. 400. 

J8. Under a bequest to three per- 
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sons named, and such others as te^ 
tator should afterwards name, n 
other being afterwards named, wh 
ther those named should not tak^ 
QiM^e. Mills\. Farmer, So\.yi\yi*Ai\ 
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And see Trustee, 4. 1 1. — Vend 
AND Purchased, [A.] 

1. Assignment of rents and profi 
is an equitable lien, and assign 
may insist on a mortgage. Ftxpa 
m/fo, Vol. I. 162. 

2. An equitable lien is an equit 
ble obligation to do according 
conscience ; and a devise of it go 
in equity. Perry v. Phillips^ Vol. 

3. Bond by infant for a just del^ ^- 
his mother and infant sister beir» g 
entitled on death of A. without issm^^ 
to 4000Z. stock for the mother fV^r 
life, after to her children according 
to appointment ; if no children, to 
the mother, after death of the ^otb^ 
covenanted to pay that debt, wherx 
either should become entitled tc^^ 
that stock. Upon marriage of th^^ 

daughter, the mother made an ap 

pointment of the stock in her ra ' 

vour; but next day the husbands ^ 
having notice of, and approving the ^ 
covenants to pay the son^s debt, and 
reciting his and his wife's intention 

to secure it " as after mentioned,^ 
released all their right to that stock 
to the mother, and covenanted, that 
when the wife should be twenty-one, 
all their interest should be vested in 
her; and a trust was declared, that 
if the obligee should have a right 
to recover that debt, it should be 
paid out of that stock. Afterwards, 
a bill being filed to set aside the 
settlement as an appointment by the 
mother for her own benefit without 
consideration, the parties were by 
agreement mutually released froo^ 
the covenants in it; and the bua-^ 
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l>^nd covenanted, that Jf the obligee 
siriould have a right, in life of the 
xnother, to recover the debt, it should 
l>e paid out of that stock. The mo* 
"tber died intestate before A. De- 
termined, that a fair assignment of 
the debt had no specific lien on the 
fund; which could be liable only 
1>J being brought back into the 
^Jiother's assets, as taken out in fraud 
of her creditors : for which it must 
"C said, either that there was no 
pJ'etence for the compromise, or that 
^o pretence for its providing for the 
,.^bt only, if suable in the mother's 
i*^: but the marriage brocage in 
^*^^ settlement was sufficient ground 
^^ the compromise, and the bill did 
f- ^^t go on the other ground ; there- 
^^^^e the common decree for account 
^ assets, debts, and funeral ex- 
^^nses, without reference to that 
^^nd, was made against the hus- 
^ «md and wife as administrators, 
'he debt of the son was a sufficient 
^nsideration for the covenants ; and 
■^ # the mother had survived A. there 
^^ould have been a specific lien. 
'^^oknson V. Bof(field, Vol. i. 3 1 4. 
' 4. Covenant to set apart and pay 
^nnual profits of land, is in equity a 
-lien on the land against the cove- 
:3iantoT and claimants under him, 
ivith notice. Legard v. Hodges, Vol. 
1.477. 

5. A, abroad commissions B. in 
London to send him foreign coin ; 
with particular directions as to the 
manner and times of sending it; 
and remits bills, which B. disccMints ; 
and the coin required not being to 
be had in England, sends two re- 
mittances, not equal to the amount 
of A.'s bills, to Lisbon, for the pur- 
pose of procuring it ; with direc- 
uons, if it cannot be had, to return 
bills. The coin not being to be had, 
bills, nearly to the amount of the 
remittance to Lisbon, not indorsed 
by -the correspondent there, are re- 
tarned; and B; in the interval be- 
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coming bankrupt, are received by 
his assignees. A. was held to have 
a lien upon these bills, upon the 
particular circumstances ; the Lord 
Chancellor expressing much doubt, 
whether the lien would hold good 
in the case of a remittance to buy 
goods in the way of trade. Ex parte 
SayerSy Vol. v. 169» 

6. Under the usual condition at 
an auction, that if the vendee should 
fail to complete his purchase, the 
vendor should be at liberty to re- 
sell; and the vendee pay the ex- 
penses and make good the defi- 
ciency, &c. Ex parte Hunter^ Vol. 
VI. 94. 

7* No lien under the circum- 
stances. Adams v. Claxton, Vol. vi« 
226. And Ex parte Smith, Vol. v i. 447. 

8. Vendor^s equitable lien upon 
the estate for the purchase-money 
lost by taking a special security by 
way of a pleoge of stock. Whether 
every security would have that ef- 
fect, Quaere, Nairn v. Promoscj Vol. 
VI. 752. 

9. Whether the vendor's lieu 
could prevail against an equitable 
mortgage by deposit of deeds, Ctucpic 
Nairn v. Prawse^ Vol. vi. 752* 

10. Distinction between a judg- 
ment, as attaching upon the land, 
and a special agreement for a secu- 
rity upon the land. Mackreih v. 
SymmonSf Vol. xv. 354. 

.11. Bill following life insurances, 
eflfected by the plaintiff's clerk, with 
the plaintiff's money, procured by 
embezzlement, and transferred to 
the defendants for valuable consi- 
deration, but with notice. Demurrer 
allowed, the transaction amounting 
to felony by the statute 39 Geo. 3. 
c. 85 ; and therefore not raising a 
civil contract ; secondly, the policies 
not bemg the plaintiff's property. 
Cox V. Paxton, Vol. xvii, »29. 

12. Solicitor's lien on papers su- 
perseded by taking security, CoweU 
V. Simpson, Vol. xvi. 375. 
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Vendor's li«n for the purchase- 
money; lien upon goods in different 
trades, for work done upon them, for 
the general balance; and as to the 
eifect of taking security. Ibid* 

Factor's lien, both for his expend- 
iture on the goods in his possession, 
and his general balance, lost by a 
special contract . for a particular 
mode of payment. So, in various 
trades. Ibid. 

13. Solicitor's lien in bankruptcy; 
as in a cause, upon the debt and 
costs; viz. the clear result of the 
equity between the parties. 

• Distinction between the practice 
of the courts of law ; the Cfommon 
Pleas upon the same principle not 
allowing the lien to interfere with a 
right of set-off, &c.; the King's 
Bench holding the lien paramount 
to any claim of the party. Ex parte 

Cas/fe, Vol. XV. 539. 

14. Upon an act of bankruptcy 
by lying two months in prison, joint 
and separate commissions issued; 
the former being established, the 
latter superseded, the attorney em- 
ployed by the bankrupt and in sus- 
taining the latter against the former 
has no lien upon the papers delir 
vered to him by the bankrupt after 
the arrest : upon petition of the joint 
creditors he was ordered to deliver 
them up. Ex parte Lecy Vol. 11. 285. 

15. On a bankruptcy by lying 
two months in prison no possible 
lien can be acquired after the first 
arrest. Ibid. 9.^6. 

16. Lien of the agent in town 
upon the papers in his hands for 
what is due to him, as agent in the 
cause, from the solicitor in the coun- 
try. Ex parte Sterling, Vol. xvi. 
164. 

17. Attorney's lien generally on 
p.apers in his possession : not limited 
to the occasion on which they were 
delivered without special agreement. 
Ibid. 

18. No lien on the proceedings 
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under a commission of banfcmptcy 
for the fees of enrolment. Ex parte 
Sanderson, Vol. xix. 161. 

19. No lien on a ship abroad can 
be created by parol, nor by bills of 
exchange drawn by the master; un- 
less upon mistake, clearly establish- 
ed, the instrument can be corrected ; 
as in the case of a joint bond, in- 
tended to be joint and several. ~ 
parte Halket, Vol. xix. 474?. 

£0. Lien on a ship abroad bybil 
of sale. Ibid. 475. 

And see Attorney, [B.] 
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LIMITATION. 

And see Devise, ^o^m. — ^Issue^ 
— Perpetuity, passim. — T 

NANCY FOR LiFE, 10. . 

1. Interest of residue of persons 
given to A. for life, then the resido 
to her nieces; if they die withoa 
issue, over ; the last limitation is 
remote, and on death of A. the nieoe 
take the whole. Everest v* 
Vol. I. 286. 

2. In a will the words 
male" may be notnen coBectivum, 
effectuate the general intention 
include all the issue. Baifley r'^ 
Morris, Vol. iv. 794. 

3. Bequest of residue of real and 
personal estates to trustees,. for use 
of testator's brother A. during hit 
life, with remainder over in default 
of issue, to B. during his. life, with 
like remainders over in default of 
issue; such remainders held void, 
as being too remote, and the first 
taker A^ his heir and residuary le» 
gatee entitled to the real and per- 
sonal estate. Boehm v. Clarke^ VoL 
IX. 581. 
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1. Whether transactions between 



X.IMITATION, STATUTES OF. LIMITATION, STATUTES OF* 258 



principal and agent are within the . 

exception in the statute of limita- 

tionSy as to merchants' accounts^ 

Qtuere. Jones v. Pengree, Vol. vi. 

580. 

S. Whether in order to have the 
beoefit of the exception in the 
statute of limitations, as to mer- 
chants* accounts, some transaction 
must have passed within six years, 
Quare. Ibid. 

3. Upon a plea of the statute of 
limitations^ held that an averment 
^bat no cause of action occurred 
w^ithin the last six years, was in 
substance an averment that the 
''^oney (for which the bill was filed) 
^^s not received within the last six 
y^ars. Sutton v. Earl of Scarborough, 
^ol. IX. 75. 

4r. Upon bill filed against execu- 
?^r of plainti£f^s debtor, who died 
^^ 1 792, but probate not taken out 
^^til 1802, to which was pleaded the 
^^tute of limitations ; and plea al- 
*9^ed, it appearing by fair construe* 
^^n of the allegations in the bill, 
^^t the defendant had possessed 
^**inself of the goods, and might 
*^ave been sued before probate, as 
Executor de son tort. Webster v. 
Webster, Vol. x. 93. 
5. Qtt^Er^,Whether a charge by will 
for payment of debts, &c. will revive 
a debt barred by the statute of li- 
mitations? Stackhouse v. Bamston, 
VoL X. 453. 

. Though the statute does not ap- 
ply to any equitable demand, yet 
equity adopts it in cases analogous 
to those to which it applies at law. 
As in accounts of rents and profits 
restrained to six years. The statute 
is no bar to a legal rent charge 
but nonpayment) and acquiescence 
for a long period, may raise a pre- 
sumption of release or extinguish- 
ment. Ibid. 

6. The statute does not apply to 
equitable charges on I'eal estate, 



altfaough the lapse of time is con- 
siderable. If the demand exist in 
right, it must appear that the parties 
have either released, or done some- 
thing equivalent to a Release. Ibid. 
465. 

7. Plea of the statute of limita- 
tions to a bill of discovery over- 
ruled ; upon letters, assigning rea^ 
sons for declining to pay ; ahd re^ 
commending the plaintiff to bring 
an actioD ; as amounting to an ac-i 
knowledgment 6f the debt, sufficient 
to take it out of the statute upon the 
authorities; though against princi- 
ple. BaiUie v* Sibbald, Vol, xv. 
185. 

S. As to reviving a debt, within 
the statute of limitations, under a 
trust for debts, Qucere. Ex parte 
Dewdney, Vol. xv. 488. 

9. Effect of titne in equity by 
analogy to the statute of liinitations. 
Ibid. 496. 

10. The effect of the statute of li- 
mitations not discontinued by bank* 
rnptcy. Ibid. 

11. As to reviving a debt, ^thin 
the statute of limitations utider a 
devise for debts, Quuere. Ibid. 497. 

12. Executor not bound to plead 
the statute of limitations'; but af- 
ter the decree the objection may 
be taken against other ctfeditoM 
coming in before the Master. Ibid. 
498- 

13. Statute of limitations a bar to 
merchants' accounts ; all accounts 
having ceased above six years. Bar^ 
ber V. Barbery Vol. xviii. 286. 

14 Demurrer upon the statute of 
limitations to a bill for an account, 
stating that no demand wa$ made 
for twelve years. Foster v. Hodgson, 
Vol. XIX. 180. 

15. Whether the allegation, that 
the parties dealt as merchants, im-^ 
plies that the accounts are mer- 
chants' accounts within the statute 
of limitations, Qucere. Ibid. 1 80. 
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16. The statute of limitations not 
given in evidence at law; wbetber 
a good defence by demurrer, Quare. 
Ibid. 185. 

17. Conflicting opinions formerly 
on the exception in the statute of 
limitations as to merchants' ac- 
counts, whether barred, if no item 
within six years (as now decided, 
Barber v, Bmier, antey Vol. xTiti. 
286), or excepted generally. Jbtd. 
180. 

18. The creditor's not the debtor's 
absence from the country, takes the 
demand out of the statute of limi- 
tations. Fladong V. Winter, Vol. 
XIX. 200. 

19. Limitation in equity inde- 
pendent of the statute. H^hf, ejr 
parte. Vol. xix. 470. 

20. The old decisions, that a di- 
rection by will to pay debts prevents 
a plea ot the statute of limitations, 
disapproved. 

Distinction between debt on sim- 
ple contract, the statute admitting 
the debt, but talcing away the re- 
medy, and on bond, ihe time raising 
a presumption of payment. 

Different pleas to bond and sim- 
ple contract. Ibid, *70. 

21. The statute of limitations not 
applicable to debt, by decree, order, 
or award. The time while the debtor 
is in custody, not considered. Mil- 
dred V. Robinson, Vol. xix, 585. 
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And see Advancement, 3. — 
Dower, 5, 

The custom of London attaches 
only on the propeity the free- 
man has at his death; but a dis- 
position, not to take effect until 
after his death, though by an irrc^ 
vocable instrument, is a fraud upoo 
the custom. Fortescue v. Hennah, 
VoL xij[. 72. 



LUNATIC. 
And see Infant, SS. 

1. Committee of lunatic's estate 
not permitted to pass his accounts, 
without inquiry, what money was 
in his hands, from time to time, the 
Master to state any piirticular cir- 
cumstances. Ex parte Cotton, Vol. 
1. 156. 

2. Where a brother bad manageih^ 
for nine years before the commis-^ 
sion, during which time there ha^^^ 
been considerable savings, ordere^^:^ 
to pay interest, although it was a^^ 
leged, that he had made no use ^^ 
it, unless justified by particular c^ft,^ 
cumstances. Ex parte Chumle3f,^^K3l 

156. 

3. Upon bill by son, committer of 
bis father, to set aside a voluntas 
settlement, defendants moved to hi 
the house, sell the goods, See. anij 
bring the whole into court; refused, 
the plaintiff not consenting. A cre- 
ditor impeaching a settlement for 
fraud, must put himself in a situation 
to complain, by getting Judgment 
for his debt, and staling that he is 
defrauded by the settlement. Col- 
man v. Croker, Vol. i. l60. 

4. Timber on estate of lunatic, 
cut under order of Court, sold, and 
produce paid into the bank on ac- 
count of the lunatic : after his death, 

petition by his heir for the mo- 
ney, Lord Chancellor was of opinion, 
that the Court maydo itfor lunatic's 
benefit, but only on pressing occa- 
sions^ that when property is con- 
verted, equity will recall it for the 
representative, if done by breach of 
trust, not if by accident, the Court, 
or the tort of a stranger ; but on ac- 
count of its consequence and dilB- 
culty of reversing order made on 
petition, refused to give it to either 
representative without a bill. Ex 
parte Bromfidd, Vol. i. 453. 

5. Costs lo committee of lunatic 
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refused, because he had not passed 
his accounts regularly, though no 
fraud. Ex parte Clarke^ Vol. i. 296. 

6. Lunatic is to have every com- 
fort his situation and fortune will 
admit of, without any regard to ex- 
pectants. ExpaHe Chumletfj Vol. i. 
296. 

7. Waste in the statute providing 
for lunatics means destruction, not 
that from which tenant for life im- 
peachable is restrained. Ex parte 
Mrornfieldy Vol. !• 461. 

- 8. A trustee found a lunatic by 
the Master's report cannot be or- 
dered to convey under 4 Geo. 2. c. 10. 
unless a commission of lunacy has 
issued. Exparte GillanifVol. 11.581. 
A party found a lunatic by a com- 
petent jurisdiction abroad, may be 
considered a lunatic here. Ibid, 5S8. 
. 9". There is no equity between the 
real and personal representatives of 
a lunatic to have property altered 
by the Court restored; the produce, 
therefore, of timber cut anci sold by 
order, on report for his benefit, is 
personal assets. So being equally 
volunteers, they must take property 
in the condition found at the death. 
Oxenden v. Lord Compton,\o\.u. 69. 

10. Under the statute the care of 
lunatics is committed to some great 
officer of the Crown, and not ne- 
cessarily to the Chancellor: the war- 
rant confers no jurisdiction, but only 
a pov^er of administration ; the ap- 
peal is to the King in Council. Ibid. 

1 1. The statute of lunatics intro^ 
duces no new right in the Crown ; 
the words ** waste and destruction" 
are to be construed in the ordinary, 
and not technical sense. Ibid. 71* 

12. Where timber is part of the 
general rental of a lunatic's estate, 
it would be a breach of duty not to 
manage it in the usual manner. Ibid. 

13. In managing the estate, the 
principle is to attend only to the 
interest of the owner, without- any 
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regard to the succession. The Court 
may apply personal in payment of 
debts to any extent, and to take 
every advantage that tends fairly 
towards ordinary improvement, but 
consistently with that interest; al- 
teration of property to be avoided as 
far as possible, and nothing extra- 
ordinary attempted; such as pur- 
chasing estates, disposing of inter- 
ests, engaging in ad ventures,8cc./6/rf. 

14. Bankruptcy of the committee, 
a sufficient cause of removal. Mild- 
may^ Ex parte, Vol. iti. 2. 

15. Stock ordered to be trans- 
ferred under 26 Geo. 3. c. 90. the 
trustee being of unsound mind, 
though no commission had issued; 
and having actually refused to trans- 
fer, the refusal proceeding from mere 
weakness of mind. Simms v. Naylor, 
Vol. IV. 360. 

16. Upon petition praying a re- 
ference, as to the state of the plaint- 
iff and her fortune, and directions 
for her maintenance, the property 
being too small to bear a commis- 
sion of lunacy ; an order was made, 
without any reference for payment 
of the dividends for the two ensuing 
quarters. Eyre v. Wake, Vol. iv« 
795. 

1 7. Upon a search of precedents, 
it was held no objection to the re- 
turn of an inquisition finding a per- 
son lunatic, that it does not state 
that the lunatic has or has not lucid 
intervals. Ex parte TVragg, Vol. v. 
450. 

A traverse to the return to an in- 
quisition finding a person lunatic is 
a right by law; though the Lord 
Chancellor is not dissatisfied with 
the return upon the evidence. The 
order was therefore suspended for 
the purpose of taking the traverse. Ji&. 

Manner of pleading a traverse to 
an inquisition finding a person lu- 
natic* Ibid. 452. 

18. The Lord Chancellor cannot, 

Q6 
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upon a petition in lunacy, order part 
of the lunatic's real estate to be sold 
for payment of his debts, to prevent 
a bill by the creditors. Ex parte 
Smithj Vol. V. 556. 

19. Upon the return of the traverse 
to the inquisition of lunacy, finding 
that the party was a lunatic at the 
time of her marriage and at the time 
of taking the inquisition, but at that 
time (the verdict) was not a lunatic, 
the commission was superseded ; 
but the Lord Chancellor doubted 
the propriety of such a double issue. 
Ex parte Feme, Vol. v. 832. 

20. No costs to the pjirty taking 
out a commission of lunacy, which 
is traversed with success, however 
meritorious the case: the property 
never coming to the possession of 
the crown, there is no fund. Ibid. 

21. Traverse to an inquisition, 
finding a person lunatic, is dejure, 
not matter of favour. Ibid. 833. 

22. Access to a lunatic by a per- 
son entitled upon the death of the 
lunatic in deiault of appointment 
by her, to see whether she was in a 
state to exercise the power, refused. 
Ex parte Lj/ttleton, Vol. vi. 7. 

23. A liberal application of the 
property of a lunatic is to be made, 
to secure every bomfort his situation 
will admit. Ex parte Baker, Vol. 
VI. 8. 

24. The Court will not appoint a 
Master in Chancery to an office, in 
respect of which he will be liable to 
account; as, committee of a lu- 
natic's estate. The Court refused 
to appoint a person committee of a 
lunatic, upon the circumstances : 
particularly, that he had agreed to 
give part of the profits to another. 
Ex parte Fletcher, Vol. vi. 427. 

25. Agreement by the committee 
of a lunatic, that coal under the 
lunatic's estate should be worked 
by the owner of the adjoining 
land, established under the circupi- 
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Stances.  Ex parte Tahbert, Vol. Vi. 
428. 

26. Any fair and reasotiably pro- 
vident application as to the execu-* 
tion of a commission of lunacy is 
not discouraged; but in this instance 
the petition being wholly groundless 
was dismissed with costs. Ex parte 
Ward, Vol. vi. 579. 

27. Vi^hether a mere stranger 
having no interest would be per- 
mitted to traverse an inquisition of 
lunacy, Qtuere. Ibid. 

28. Right to traverse an inqaisi- 
tion of lunacy under the statute 
2 Edw. 6. c. 8. § 6. Ibid. 580. 

29. Commissioners of lunatics 
have a power of summoning wit- 
nesses as incident to their office. 
Ex parte Lund, Vol. vi. 784. 

30. A person, having an interest 
under a contract with the lun^ic, 
permitted to traverse. Ex parte 
Hall, Vol. VII. 261. 

31. The Lord Chancellor inclined 
to quash the inquisition; the com-* 
mission not having been executed, 
near the place of abode, and am. 
order that the lunatic should have^ 
due notice having been disobej^ed. 
Ibid. 

32. The old rule, that the next of 
kin of a lunatic, if entitled to his 
estate upon his death, was not to 
be committee of the person, is not 
now adhered to. Ex parte Cockayne, 
Vol. VII. 59 \. 

SS. The commission of lunacy is 
not confined to strict insanity ; but 
is applied to cases of imbecility of 
mind, to the extent of incapacity 
from any cause, as disease, age, ur 
habitual intoxication. Ridgways. 
Darwin, Vol. viii. 65. 

34. The Lord Chancellor cannot 
by an order in lunacy make an ab- 
solute title to the lunatic's leasehold 
estate. Ex parte Dikes, Vol. viii. 

79. 

35. The Lord Chancellor will not^ 
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even for creditors, make an order in 
lunacy, the effect of which must be 
to put the luoatic in a state of ab- 
solute want. Ibid. 

36. A lunatic abroad under a 
judicial proceeding in nature of a 
commission of lunacy is not within 
the statute 36 Geo. 3. c. 90. Sj/lva 
V. X>a Cosiaf Vol, viii. 3l6. 

37. Where the finding of the jury 
WAS only as to the time of the in- 
quisition, and not the time of the 
contract, and the defendant was not 
sbown to have acted mala Jide, or 
with notice, and the consequences 
w'ould be very extensive and incon- 
venient, and the parties could not 
|>e reinstated, the' Court refused to 
iri'terfere to set aside the contract 
^i^tered into by the lunatic. Niell 
v^- Marley, Vol. ix. '478. 

38. Lpon bill for specific per- 
formance of a contract for the sale 
^^ an estate, value to be set by 
^nird persons, and by a commission 
^he defendant was found to have 
^^^ti lunatic long prior, but plaintiff 
^^ not Jraversed the inquisition: 
V^Urt directed an issue, whether the 
^f<endant was a lunatic at the time 
^*^ the execution of the contract; 
5"^^ if so, whether he had lucid in- 
^^vals, and whether the contract 
^'^Hs executed during a lucid in- 
z^^i'val ? HaU v. Warren, Vol. ix. 

39. If general lunacy is once 
Established, the party alleging a 
*Ucid interval will be under the ne- 
cessity of showing that there was 
^ot merely a cessation of the violent 
Symptoms of the disorder, but a 
^Restoration of the faculties of the 
tnind, sufficient to enable the party 
Soundly to judge of the act. Ibid. 
611. 

40. All acts done by a lunatic 
during a lucid interval are to be 
consiaered done by a person capa- 
ble of icoatrftcting, managing, and 
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disposing of his affairs at that pe* 
riod. Aid. 610. 

41. No allowance to a committee 
for care and trouble. Anon. Vol. x.^ 
103. Nor for repairs to the lunatic's 
order without a previous order. 
Anon. Vol. x. 104, 

43. When no one can be pro4. 
cured to act as committee, a receiver 
appointed with a salary, to give 
such, security as a committee does 
to the satisfaction of the Attorney 
General. Ex parte Warren j Vol. x. 
622. 

43. To supersede a commission 
it is not necessary that the party 
should be restored to as per^ct a 
state of mind as before ; but when 
there is a tendency to violence, from 
the effect of any disease, the Court 
ought to be satisfied, by the evidence 
of persons having competent know- 
ledge of the subject, that there is 
an absence of that disease, founded 
upon the whole nature of the case 
and former proceedings. When 
the lunacy had been established by 
two verdicts, and the affidavits of 
the medical men as to the recovery 
did not come with such exposition 
of the whole case, and conclusions 
founded thereon, an issue was di- 
rected. Ex parte Holylandj Vol. xi. 
10. 

44. Expenditure by the committee 
of a lunatic without a previous ap- 
plication in future shall never .be 
allowed. Ex parte MartoniV ol. ix. 
397. S. P. Ex parte Hilbert, Ibid. 

45. Where the return to a com- 
mission was insufficient, as not dir 
stincUy finding the fact of incapacity. 
Court directed a new commission: 
in such cases a melius inquirendum 
never issues. The jury should find 
either in the words of the commis^ 
sion, or in equipollent words; and 
the party himself should be present 
at the execution of the commission. 

I A habeas corpus not necessary,. bu|t 
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only an order to deliver up the 
person of the lunatic upon the party 
in whose custody he may be. Ex 
parte Cranmer^ Vol. xii. 445. 

46. Orders in lunacy made after 
the death of the lunatic; but the 
claim of petitioner, as attorney, 
upon a retainer over-reached by the 
lunacy as found under the commis- 
sion^ directed to be established at 
law. Ex parie M^Dougalf Vol. xii. 
384. 

47. Court has jurisdiction in 
lunacy over committee guilty of a 
contempt in printing and publishing 
a libellous pamphlet dedicated to 
the Chancellor, and reflecting upon 
the conduct of the petitioner, acting 
in the management of the affairs of 
the lunatic, under orders, and in 
pursuance of the trust of a will. 
Printer not excused by ignorance 
of the contents. Ex parte Jones, 
Vol. XIII. 237. 

48. A commission of lunacy will 
not protect the lunatic against an 
action ; and a commission of bank- 
rupt is a species of action against 
which the lunacy cannot be a de- 
fence, jinon. Vol. XIII. 590. 

49. Commission of lunacy in a 
proper case granted upon the ap- 
plication of a stranger, and without 
regard to his motive, the lunatic 
being a natural child, and his mo- 
ther opposing it Ogle, ex parte^ 
Vol. XV. 112. 

50. The Court will not make an 
order for payment of the debts of a 
lunatic, uneiss it be shown that it is for 
his accommodation, and clearly that 
he has a sufficient maintenance. Ex 
parte Hastings, Vol. x iv. 1 82. 

51. In the appointment of com- 
mittee of a lunatic, relations, unless 
some specific objection, preferred 
to strangers. The wife appointed 
committee of the person, not alone, 
but jointly with a relation. Ex 
parte ZjcHeup, Vol. xviii. 221. 
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52. Residue of a lunatic's pro^ 
perty beyond his debts invested in 
a governnjent annuity for his main- 
tenance, upon the Master's report 
that it was for his benefit. Expart^^ 
Stonard, Vol. xviii. 285. 

53. Land-tax on a lunatic's estat;;^^ 
redeemed by order out of the prc^:^. 
duce of decaying timber ordered ito 
be cut for payment of- debts und^r 
the Master's report, that it was For 
his benefit. No equity for a charge 
in favour of the next of kin. jEx 
parte Philips, Vol. xix. 118. 

54. Distinction in lunacy. T/jc 
Lord Chancellor, acting under a 
special commission, does what is 
for the lunatic'^s benefit; taking 
the advice and assistance of \hc 
presumptive representatives in ma- 
naging the property ; thus cuttin^g 
timber, or selling real estate to pajsf 
debts, &c.; not regarding the dit*-* 
ferent forms of disposition; th^ 
power over each species of property/ 
upon a lucid interval being tb.*^ 
same. Ibid. 123. 

55. Timber on a lunatic's estate 
ex parte patemd cut ; and applied ^ 
in discharge of a mortgage on his 
estate ex parte matemd : no equity 
between the heirs. Ibid, 

5Q. Distinction between the juris- 
diction of the Court of Chancery 
and that in lunacy, under a special 
warrant from the crown, usually in- 
trusted to the Keeper of the Great 
Seal. Sherwood v. Sanderson, Vol. 
XIX. 280. 

57. Traverse of verdict of unsound 
mind under a commission, -being 
the right of the party, cannot be 
refused; and prevents the Crown's 
taking the custody, and conse- 
quently allowing the costs of the 
proceedings, however meritorious: 
but they were given out of a fund 
of the lunatic^ in Court, in a cause, 
on the principle on which the Court 
protects persons in a state of inca- 
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pacity^ though adult^ and not ob- 
jects of a commission; assigning 
guardians, &c. The costs of the 
traverse also, though not of course, 
allowed : the lunatic having been 
permitted herself to traverse after a 
personal examination. Ibid, 

58. The Keeper of the Great Seal 
usually the person to whom the 
care of lunatics is intrusted. Ibid. 
283. 

59. The J)rivate examination for 
the purpose of a traverse of a ver- 
jJict of lunacy under a commission, 
* merely to ascertain the wish of 
i^e party to exercise the right of 
ra. verse. Rid. 284. 

60. Jurisdiction in lunacy distinct 
f'ora the Court of Chancery ; though 
^^ually in the Keeper of the Great 
^^al, under a special warrant of the 
-'X'own. Ibid. 285. 

61. Verdict of unsound mind equi- 
^^lent to idiotcy or lunacy: but 
^ere incapacity to manage his 
Affairs will not alone support the 
^f)m mission. Ibid. 

62. Incapacity to comprehend the 
•liost simple proposition of figures 
Evidence of unsound mind: to be 
estimated with reference to age, 
situation, &c. Ibid. 286. 

6S. Right of alienee of lunatic to 
traverse. Ibid. 287. 

64. Commission of lunacy uni- 
formly executed at the residence of 
the party; for that purpose his 
mansion-house; if none, his last 
place of abode. No instance of 
exception, where he was within the 
realm. Convenience of witnesses, 
&€• no ground for exception. Most 
improper to bring him into Middle- 
sex for the purpose of executing 
the commission there. Ex paHe 
JBakei'j Vol. xix. 340. 

* Q5. As to the jurisdiction, after a 
commission of lunacy has issued^ 
to make any alteration as to the 
place of execution, Qiujere. Ibid. 
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66. In lunacy the old writ to the 
sheriff did not require a view of the 
party ; as the writ to the escheator 
did as to an idiot. - Ibid. 341. 

67. Will of a resident in a re- 
ceptacle for lunatics established 
upon the then state of his mind, 
compared with antecedent declara- 
tions. Distinction, if not then com- 
petent.. Bootle y. Blundell, Vol. xix. 
508. 

68. On the accidental loss of a 
commission of lunacy, after inquisi- 
tion found, order for a duplicate 
commission, and the inquisition, 
which was recovered, to be annexed 
to it. Ex parte Maine, Vol. xix. 

589. 

69. To prevent a commission in 
a case of weak mind and small pro- 
perty, order, that though no proof 
of a debt should be made by the 
party or a committee, the Master 
shall be at liberty to receive any 
proof, satisfactory to him, by ana- 
logy to the practice of taking tlie 
answer of a person of weak mind 
by guardian. Herbert v. Matthews, 
Vol. XIX. 611. 



LIS PENDENS. 
See Mortgage, 19. — Notice. 



MAINTENANCE AND CHAM- 
PERTY. 
Maintenance and Champerty. 

Ward V. Domies, Vol. xviii. 125. 
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And see Baron and Feme, [F.] — 
Portions, 3, 4. 

1. The Court will not supply a 
surrender for a natural child ; but, 
if it has a legacy from the father 
payable at 21, will allow mainte- 
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nanc^. Cricks v. Dolbjf, Vol. iii. 
12. 

2. Testator gave his wife 400/. a 
year in addition to 500/. a year 
und^r her settlement, in considera- 
tion of the expense and care she 
would incur in the maintenance of 
their children: she must maintain 
them, when at home ; but is not to 
he charged with education, or main- 
tenance at school. CoUier v. CoUier^ 
Volp HI. 33. 

3. Upon the ground of an express 
maintenance and other indications 
of the intention, the Lord Chancellor 
inclined to the opinion, that the 
rule for interest upon a legacy given 
by a parent to a child, till the time 
of payment, was not applicable: 
but the bill of the children was dis- 
missed upon circumstances of ac- 
quiescence,* laches, and the conse- 
quent difficulty of taking the ac- 
counts. MilcheU V. Burner, Vol. iii. 
283. 

4. Bill for discovery, whether the 
plaintiffs were not employed by one 
defendant, a pee^f as solicitors, to 
present and prosecute a petition on 
behalf of the other defendant, com- 
plaining of a return of a member of 
parliament, and praying that he 
might be declared duly elected : 
demurrer allowed on grounds of 
public policy, and because the dis- 
covery could have no effect, and 
principally, because such transac- 
tion would amount to maintenance 
at common law. Wallis v. the Duke 
of Portland, Vol. 111.494. 

5. Maintenance justifiable from 
the privity of the parties in estate, 
or tlieir connexion as master and 
servant. Ibid. 503. 

6. Testator directed his children 
generally to be maintained during 
the life of his wife, but distributed 
the property after her death in 
words, which would not comprise 
after-born sons : they were held en- 
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titled to ,.ihe former provision,^ 
Matchmck^. Cock^ Vol. in. 609. 

7. Trust by will for all the chi^ 
dren of A. when and as they shi^j 
severally attain sixteen; with ^ 
direction for maintenance: tho 
born after the eldest attained si 
teen were excluded: maintenan 
was directed without regard to Lli<_ 
father's ability. Hoste v. PraUy VoJ. 
III. 730. 

8. Deivise to an infant grandson 
at twenty-one, with accumulation, 
in the mean time; with siauia.:K' 
limitations in case of his death ua'dexr 
twenty-one to his sisters. Tbeiir 
father being dead^ having. left ai S 
his property, which was consider- 
able, to his wife, who married ^» 
person in low circumstapces, aiaini---' 
tenance was decreed, without aa ia— 
quiry whether it was for the bene&i^ 
of the infants ; the Court judging 
of that. Greemoell v, Greemoelf^ 
Vol. V. 194. 

9. Residuary bequest to a very 
large amount in favour of infant; 
grand-children, payable at twenty— 
one or marriage, with survivorship | 
the interest to accumulate, and be 
paid with the capital ; and in case 
of the death'of all before the time of 
payment over to their mother abso- 
lutely. The father's income, though 
considerable, bearing no proportion 
to the fortune bequeathed, and there 
being several children, tb^ Court 
directed maintenance, taking tb^ 
consent of the mother. Cavendish 
V. Mercer, Vol. v. 195. 

10. Residuary bequest in favour 
of infant grand children, payable at 
twenty-one or marriage, or to the 
issue of those dead, with survivor-: 
ship, and accumulation till the time 
of payment, and a limitation over 
absolutely in case of the death of 
all without issue before that time. 
The father, in consequence of bank- 
ruptcy, b^ing wholly unable tp main* 



, tftin his children, maintenance was 
directed by the Court, taking the 
Qonsent of the persons to whom the 
property was given over. Fendall 
V. Nash Vol. V. 197. (Note.) 

11. Irregular to confirm reports 
as to maintenance on motion. Ibid. 
199. 

12. A direction by will to apply 
so much interest as might be neces- 
sary towards the maintenance and 
education of the testator's grand- 
children upon the decease of their 
reipective motliers, the residue to 
accumulate for. them all, was con- 
fined to so much as should be ac- 
tually necessary, regard being had 
^ their situation at the death of 
their mother; their father having 
^y his will left them a considerable 
pioperty, with a provision for main- 
'^'^ance. Bcndins v. Goldfrapy Vol. 

Is. A large allowance for main- 
^'^ance and education ordered un- 
^^^ circumstances ; but with reluct- 
ance. Ex parte Petre. Vol. vii. 
403, 

. 1 4. Maintenance allowed for the 
time past. Reeves v. Brymer, Vol. 
▼I. 425. 

J5. The Court very rarely has 
l^roken in upon the capital for 
%e mere purpose of maintenance, 
though frequently for advancement. 
Vol. VI. 474. 

16. Maintenance allowed for the 
time past as well as the time to 
come. Sherwood v. Smith. Vol. vi. 
454. 

17* Maintenance decreed for 
grandchildren out of property left 
by the grandfather, though no di- 
rection in the will. CoUis v. BUtck" 
tern. Vol. ix. 470. 

18. Maintenance allowed to chil- 
dren and grandchildren, though 
their interest depended upon attain- 
ipg twenty-one> and survivorship 
and accumulation was directed, and 
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no express authority for applying 
the interest to their maintenance, 
except upon the event of the eldest 
dying under twenty-one without 
issue, when the interests of the 
others would arise ; but the Court 
refused it npon petition, and di- 
rected a bill to be filed. Fairman 
V. Green, Vol. x. 45. 

19. Where there is any legatee 
over, the Court always takes the 
consent of that legatee before it 
allows' maintenance. Ibid, 48. 

20. Where maintenance was di- 
rected for sons until twenty-one, 
and for daughters until twenty-one 
or marriage, and a daughter mar- 
ried at eighteen. Court allowed 
maintenance for the interval, the 
legacy bearing interest from the 
time when it was payable. Cham^ 
bers V. Goldwin, Vol. x. J. 

21. Court has allowed mainte- 
nance even'where no direction as to 
interest. Ibid. 

22. Upon a legacy to grand- 
children when the youngest shall 
attain twenty-one, maintenance out 
of the interest refused. Lomax v. 
Lomax^ Vol. xi. 48. 

23. A legacy to a grandchild with 
interest payable at twenty-one, with 
a bequest over on the contingency 
of dying under that age : held that 
there being no fund out of which 
the interest could be given, main- 
tenance could not be allowed, al- 
though the father was stated not to 
be of sufficient ability. Errington 
V. Chapman, Vol. xii. 20. 

24. Where the residue was given 
to five children, with survivoiship 
among them, with a gift over to a 
sixth in the event of their all dying 
under twenty-one. The Court re- 



fused maintenance, that the pro- 
perty might never belong to any of 
them. Ex parte Kebble, Vol. xi. 
605. 

25. When the Court sees clearly 

R 
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that there will be a clear fund, it 
will give the residuary legatee an 
allowance for maintenance pending 
the account, but not when lie is an 
accounting party. Warier v. 

Vol. XIII. es- 
se. Where the legatees, infants, 
were entitled to the fund absolutely 
between them, a daughter at twenty- 
one, and the residue among the 
sons, with benefit of survivorship, 
an increase of maintenance, beyond 
that directed by the will, allowed. 
Aynsworth v. Pratchett, Vol. xiii. 
321. 

27. When the Court sees that it is 
clearly for the benefit of the infants, 
the chance of surviving being equal, 
and can procure the consent of all 
persons interested, the Court will 
direct maintenance against the ex- 
press direction of the will for ac- 
cumulation. But it will not give 
it where, in any event, under the 
operation of the will, the interest 
may belong to other persons. Errat 
V. Barlam, Vol. xiv. 203. 

28. Where it was the intention of 
the testator not to entrust the father 
and mother with the power of ap- 
plying the dividend to maintenance, 
but the trustees were to exercise a 
discretion, subject to the approba- 
tion of the parents, and no trustees 
had ever been appointed, the Court 
directed a reference to the Master, 
to inquire whether it would have 
been reasonable and proper for trus- 
tees to have allowed any and what 
part of the dividends to be so ap- 
plied, upon the particular circum- 
stances of the will. Maberly v. Ttar- 
ton, Vol. XIV. 499. 

29» No interest given upon ar- 
rears of maintenance. MeUish v. 
Mellishy Vol. xiv. 516. 

30. The interest of small legades 
ordered to be paid to the motfier for 
maintenance, upon her affidavit that 
the father was abroad in embarrassed 
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circumstances. Walker v. &4or^. Vol. 
XV. 122. 

31. A direction for maintenance 
in general terms, comprehending 
all children, not restrained by tb^ 
bequest of the capital, in terms 11^ 
mited to those Uving at the date 0^ 
the will. Freemantle v. Taylor^ Vo^ 
XV. 363. 
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On complaint of an old mar' 
against a new one, set up near J 
it is essential that the old is com |>4 
tent to the accommodation of tli 
public; so in case of patent ri^^bt 
to a theatre, where the accommoda- 
tion of the public being; the prin- 
cipal thing. Ex parte (JReihf, Vol 
I. 114. 
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And see Baron and Feme [E.]22. 
— Bond, 12 — Forfeiture, I. 
—Infant [A.] 4, 5. 32.— (c) 13. 

1. A woman, pending a treaty of 
marriage with A. settled all her pro- 
perty to her separate use, with his 
approbation : a few days after B. by 
a stratagem, induced her to many 
him, but had no notice of the set- 
tlement The Court established the 
deed of settlement, and set aside a 
deed of revocation obtained by du- 
ress. Countess qfStratkmore v. BomeSj 
Vol. I. 22. 

2. Condition in restraint of mar- 
riage under twenty-one, without con- 
sent of trustees, established both as 
to a rent-charge out of real estate 
and a personal legacy. Stackpole v. 
Beaumont, Vol. 111. 89. 

3. Ground of the favour to mar*- 
riage by the civil law. Ibid. 9& 
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4. Condition by will, requiring 
consent of trustees to marriage, not 
applicable to the second marriage 
of a daughter, who had married be- 
tween the date of the will and the 
death of the testator, and was a 
widow at his death. Crommelin v. 
Crammeliny Vol. iii. 227. 

5. The Spiritual Court has ex- 
clusive cognizance of the rights and 
duties arising from the state of mar- 
f*«ge: a court of equity, therefore, 
has no jurisdiction upon a contract 
*or separation between husband and 
^ife simply; much less where it 
JJ^ill affect a purchaser or creditor; 
*>ut the jurisdiction holds in special 
^ases; as where a third party co- 
tenants to indemnify the husband 
Against the wife's debts; or a for- 
tune accrues to the wife after se- 
paration; or the property is the 
subject of a trust. Legard v. John- 
^OHf Vol. III. 352. 

6. By the canon law, which is 
binding on the clergy, it is highly 
criminal to celebrate marriage with- 
out a due publication of banns, 
which must suppose information as 
to the residence. Penalties by that 
law and the statute law upon the 
clergyman. Priestly v. Lamb, Vol, 
VI. 423. 

7* Action at law will lie upon a 
parol promise, upon mutual pro- 
mises of marriage* Cock v. Richards, 
Vol. X. 438. 

8. Consideration of marriage con- 
sidered as extending to persons not 
directly within it; viz. to brothers, 
uncles, and other relations, upon the 
marriage of a son; as witnin the 
contract between him and his father. 
Puboeriqft v. Pulvertqft, Vol. xviii. 
92. 

9« Marriage by banns legal, though 
only one of the parties resided in 
the parish. RMnson v. Grani^ Vol. 
XVIII. 289* 



MARRIAGE. 243 

10. Real and personal estate given 
by will on marriage with consent 
and approbation, with a limitatioji 
over in case thedevisee should marry 
without the full consent, Sec. of the 
trustees, 8cc. or refuse to execute 
such settlement as they should think 
proper. 

Previous consent and settlement 
not dispensed with, though under 
favourable circuiDstances: the treaty 
with consent of the two acting trus- 
tees, preparing the settlement avow- 
edly on behalf of all, without au- 
thority, but with slight knowledge 
and no dissent of the third; who 
had not acted, except proving the 
will, and a few other instances; and 
execution deferred only from col- 
lateral circumstances; viz. a debt 
claimed by the two acting trustees. 
Clarke Y, Parker, Vol. xix. 1. 

1 1. Dangerous jurisdiction upon 
consent to marriage, whether given 
or reasonably withheld. The indi- 
vidual, meaning to act honestly, 
may have reasons, which he may 
refuse to disclose. Ibid. 11. 

12. Instances of implied consent 
to marriage by not expressing dis- 
sent, and no good reasons sug- 
gested ; and of relief against with- 
holding consent from a corrupt mo- 
tive; consent in writing not being 
required. Ibid, 11. 

13. Consent to marriage maybe 
withdrawn upon good reason, ibid. 
iS. 

14. Distinctions upon consent to 
marriage in equity and at law ; as 
a condition precedent, subsequent, 
and interrorems with reference to 
the civil law as to personal legacies ; 
as to real and personal estate; the 
effect of a devise over, and a resi- 
duary devise, as such, on breach of 
thet condition. Ibid. 13. 

15.' The opinion attributed tb 
Chief Bart>n Comyns ( l Atk. 375), 

R 2 
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that the consent of the majority of^ 
the trustees is sufficient, spurious. 
That was never held sufficient with- 
out more; as where one withholds 
his consent for a vicious or unrea- 
sonable cause. Ibid, 15. 

16. Validity of condition for con- 
sent of strangers or their represent- 
atives to marriage. Ibid. 15. 

17* No instance, that, consent of 
three trustees to marriage being re- 
quired, that of two, not consulting 
the third; would be sufficient. Ibid. 

17. 

18. Jurisdiction upon the refusal 
of a trustee to consent to marriage 
from a vicious, corrupt, or unrea- 
sonable cause, as a fraud. Ibid. 1,8. 

19* Observations on the case of 
Long V. Dennis (4 Bur. 2052), as 
going too far against conditions for 
consent to marriage. The account 
there of Burlton v. Humpkris (Amb. 
^56.) corrected. Ibid. 19. 

20. Condition for marriage with 
consent and approbation, with a li- 
mitation over on marriage without 
such consent or approbation ; Lord 
Hardwicke's opinion, holding ap- 
probation eleven months after mar- 
riage sufficient,denied by LordThur- 
low. Ibid. 21. 

2J. Trustee for consent to mar- 
riage not required to show his reason 
for dissent. It must be shown that 
he has unreasonably refused assent. 
Ibid. 22. 

22. Portion by will on marriage 
with consent of the executors, or 
the major part of them, their or his 
executors, &c. 

23. One of two survivors consent- 
ing, and the other declining to inter- 
fere, inquiry directed, whether the 
intended marriage was suitable; and 
if so, a proposal for a settlement to 
be received. Gddsmid v. Goldsmid, 
Vol. XIX. 36$. 
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MARRIAGE ARTICLES. 

MARRIAGE BROCAGE. 

Decree to refund money obtained 
by sale of influence in marriage 
brocage. Osborne v. WiUiamSy Vol. 
XVIII. 382. 



MARRIAGE ARTICLES. 

And^^^ Agreement, [A.] 1. — [B^ 

1, 2. — Bahon and Feme, [D."^ 

1. Agreement, on marriage, fc.^ 
settle stock and other property ^=>i 
the wife to the use of the husbancdi 
husband having by fraud made ke^j 
transfer the stock to him, decreecf^ 
upon bill for performance, to transfer" 
the stock, and assign the rest, undec 
the direction of the Master, to tros-^ 
tees for her use, who should receive 
the dividends due, and to become 
due, until the transfer and assign- 
ment, and to pay costs on account 
of the fraud. Lampert v. Lampertj 
Vol. I. 21. 

2. Personal under marriage arti- 
cles to be invested in land, or go- 
vernment, c^ other securities: the 
Court finding it in its original state 
considers it as personal; but part 
having been laid out in land, which 
was settled, and afterwards sold, and 
the produce invested in stock, till a 
proper purchase of land could be 
found to be settled to the saine uses, 
was considered as land. Bristam \. 
JTarde, Vol. ii. 336. 

S. Articles before marriage to 
settle were so expressed, that the 
husband would have had an estate 
tail : settlement, copying the very 
words of the articles, reformed, Ran- 
dall V. Willis, Vol. V. 21^. 

4. Articles to settle estates of hus- 
band and wife, of equal value in 
strict settlement, and providing por- 
tions : the wife's estate being with- 
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drsLWn by decree on the ground of 

fancy, the younger children were 

nfined, as against the eldest, to 

l»ci-lf the portion; the articles pro- 

vicJine, in the event of no issue male, 

tb at the estates should separate, and 

esLch bear a moiety ; though they 

also contemplated the case of the 

w-ife's refusal to be bound; provid- 

i«^g against it' by the forfeiture of 

lior interest. Cloiigh v. Cloughy Vol. 

V. 710. 

5. Articles before marriage for 
settling real estates of the husband, 
^nd also all and singular his personal 
estate, of what nature or kind so- 
ever : a proper execution would be 
*^y a covenant, that real estate, that 
snould be purchased with the per- 
gonal, should, with respect to the 
^.^ects of the settlement, be con- 
sioered personal: the settlement, 
therefore, made after marriage, con- 
. ^'ning no such covenant, and being 
^? other respects a defective execu- 
?^n, real estates purchased by the 
*^Usband, according to the evidence, 
^^^ order to defeat the right of his 
^fe, were decreed to be conveyed 
*^^ his devise according to the ar- 
ticles. A gift by him in his life, in 
Consideration of service, was not 
disputed ; but under the particular 
circumstances attending the mar- 
riage, and in the case of an infant, 
the Court appeared to question its 
validity. MandaU v. WtUis^ Vol. v. 
262. 

6. The rule, that a limitation to 
the heirs of the body in articles, 
shall be carried into execution by a 
strict settlement, does not prevail 
where the concurrence of both pa- 
rents would be necessary to bar the 
entail JSfannock v. Horkm, Vol. vii. 
S90. 
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MARRIAGE SETTLEMENT. 

Construction and Effect. 

And see Baron and Feme [A.] 8. 
— [B.] 9. — Covenant, 2. 8. 12. 
14. — Settlement, passim. — 
Ward of Court, passim. 

1. Marriage settlement not al- 
tered in favour of intention, the re- 
cital being too general, and nothing 
dehors the words to do it by ; but 
semble, it might be done, if there 
were any thing in the recital by 
which to correct. Doran v. Ross^ 
Vol. I. 57. 

2. Where the members of a socL- 
ety covenanted mutually that their 
widows should receive annuities 
from the society, payment by that 
society held not a satisfaction of a 
covenant by the husband in the set* 
tlement to pay her an annuity in 
lieu of all claim on his personalty. 
Rhodes v. Rhodes, Vol. i. 96* 

3. Trust fund, which had been 
lent under a power in the settlement, 
decreed to be paid into Court, the 
trustees representing it to be in 
danger. Payne v. Collier, Vol. !• 
170. 

4. Reformed in favour of the 
younger children against the heir 
of the mother, claiming the rever- 
sion, by a letter from her on the 
marriage of her daughter, stating 
the intention. Barstam v. Kdvingtoriy 
Vol. v. 593. 

5. After marriage reformed in 
favour of the issue against the de- 
visee of the husband, claiming under 
the reversion, by his letter of in- 
structions for drawing the settle- 
ment ; but this equity did not pre- 
vail against creditors. . Jenkins v. 
Quinchant, Vol. v. 596, note. 

6. To such uses as the husband 
and wife shall jointly appoint, and 



^6 MARRIAGE SETTLEMENTS 

in de^ult of such appointment, to 
them for life; and after the decease 
of the survivor, to the use of all or 
any of the child or children of them, 
in such shares and proportions, and 
for such estate and estates, term or 
terms, and payable at such time or 
times, and in such manner and form, 
as the husband should by deed or 
will appoint; and in default thereof, 
to him and his heirs. The event 
upon which the last limitation de« 
pends, is default of appointment, 
not of children. Ibid. 

1. Trust term by will, to raise out 
pf real estate portions for daughters, 
to be paid on marriage, upon con- 
dition that they should be married 
with consent of their mother, or, 
after her death, of the trustees, and 
that the husband should previously 
make a settlement, the residue of 
the personal estate, subject to debts 
and legacies, to be applied in dis- 
charging the portions in ease of the 
real estate, or for any purpose the 
trustees might judge most beneficial 
for the devisee. A marriage having 
taken place with the consent of the 
mother and the privity of the trus- 
tee, but without any settlement, by 
the neglect of the trustee, the bus* 
band having before and after the 
marriage onered all that was re- 
quired of him, and been ready to 
execute a settlement within the con- 
dition, relief was given upon those 
circumstances by raising the por- 
tion upon executing the settlement. 
O'CaUaghanw. Cooper ^ Vol. v. 117» 
8. The expression " without being 
married,*^ in a will, construed ac- 
cording to the common acceptation, 
'* without having ever been mar- 
ried.'' Bdl v. Phyn, Vol. vii. 458. 
9« Money under a settlement, ab- 
solutely directed to be laid out in 
land, and settled with particular 
limiiations, considered as land be- 
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tween representatives, notwithstand** 
ing a subsequent clause directing 
the trustees to lay out the money, 
with all convenient speed, after re- 
quest made by thehusband and wife, 
or survivor, and it appeared that no 
request was ever made; all the pro 
visions and limitations treating i 
only as land and not a contingen ^ 
money fund. Thornton v. Hcmley^^' 
Vol. X. 129. * 

10. A settlement after marriaj^ 
is fraudulent only against such jcr« 
ditors as were so at the time. 
ney v. Cotissmaker^ Vol. xii. 155. 

11. Upon a covenant in a 
riage settlement, that the executor-s 
of the husband should, ^ithin sij^ 
months after his decease, paj* to the 
wife, if surviving, her fortune, wktM 
fifty per cent, in addition, and so o^ 
any other sum which he should r^-^ 
ceive, to which she was entitled ii 
reversion under a will, held, upoi 
his becoming bankrupt, that be 
claim to the reversionary fund wj 
only contingent, and was as mud 
included in the settlement as if a< 
tually transferred, and could not 
avail against a purchaser of such 
iiiterest, under the commission. 
sevi V. Serray Vol. xiv. 313. 

12. After the decree for a setth 
ment obtained by the children, heh 
that they were also entitled to tl 
benefit of the original decree upoi 
the bill of the mother; the same 
directions, for taking the necessary 
accounts, &c. by way of origina 
decree upon their own bill, though"^^ 
not in point of form. Murray v" - 
Lord EUbank, Vol. xiv. 496. 

13. Effect of a contract, on mar-^ 
riage, by bond to devise, convej^^ 
or assure all such goods, pertona^ 
estate, and effects, that the husband 
should, at any time during the join^ 
lives of him and his wife, be pos- 
sessed of, to the use of them and 
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the survivor ; attaching on capitali 
not iacome; unless laid up as capi- 
ta.1; admitting^ therefore^ expendi- 
ture and debts in a fair application 
of income, not liable to a minute 
account. On that principle an 
estate, purchased by the husband 
^ith money, partly his own, partly 
l>orrowed on his personal security, 
^pd some paid oflf by him, was after 
"is death neld to belong not to the 
^'"ust but to the heir, charged for 
the benefit of the trust with the 
^oney that was his own, the debts 
P^id on account of that purchase, 
^^d expenditure in repairs, im- 
provements, 8cc. Lewis v, Madocks, 
^ol. XVII. 48, 

14. Settlement sustained by the 
Consideration of marriage against 
Creditors, notwithstanding false re- 
citals that the property was the 
>vife's : protecting also voluntary 
expenditure by the husband after 
the marriage in improvement, by 
building on enfranchising copy- 
holds; but not jewels and furniture 
purchased by him after the marriage 
and given to her. Campion v. Cottony 
Vol. XVII. 263. 

15. The consideration of marriage 
will support a settlement, even of 
moveable effects; and neither the 
joint possession of furniture, nor the 
want of an inventory, nor the ifact 
that the settler was indebted at the 
time, and that his wife knew it, will 
affect the settlement. Ibid. 271* 
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MERCHANTS' ACCOUNTS. 

And see Limitations, Statute 
OF, I, 2. 13. 15. 17. 
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Member of parliament refusing to 
enter ati appearance, the Court ap- 
pointed a clerk in court to enter an 
appearance for him under statute 
45 Geo. S. c. 124. § 3. Reed v. 
PkiUps, Vol. XVI. 436. 
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1. At law and in equity, where 
there is a confusion of rights, there 
is an immediate merger: that is 
prevented inequity by the intention, 
either express or implied ; as in the 
case of an infant entitled to an estate 
and also to a charge upon it; the 
rights remain distinct, because more 
beneficial. Lord Compton v. Oxen' 
den^ Vol. ii. 264. 

2. Where the equitable and legal 
estates, equal and co-exiensive, unite 
in the same person, the former 
merges ; therefore where the former 
descends ex parte pater nd, the latter 
ex parte maternd, upon their unioii, 
the paternal heir has no equity. 
Selln/ V. Jlston, Vol. iii. 339. 

3. If tenant for life, paying off an 
incumbrance, in that transaction 
merges the security by taking an 
assignment, connecting it with the 
legal estate of inheritance, upon that 
transaction, primdfaciej there is no 
charge. In the case of tenant in 
tail, as he represents the inheritance, 
the presumption is, that whether he 
takes an assignment or n(»t the debt 
is gone, unless there is evidence of 
an intention to continue it a charge. 
St. Paul V. Lord Dudley and Ward^ 
Vol. XV. 173. 

4. Mortgage not merged by union 
with the fee: the actual intention, 
not established by the acts of the 
party, presumi^d from the greater ad- 
vantage against merger in favour of 
the personal representative, forbes 
V. Moffatty VoL xviii. 384. 

5. A person becoming entitled to 
an estate, subject to a charge for his 
own bienefit, may keep up the charge. 
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Distinction upon this subject in law 
and equity: the latter sometimes 
holding a charge extinguished, 
where it would subsist at law; and 
sometimes preserving it, where at 
law it would be merged ; depending 
on the intention^ actual or presumed, 
of the person in whom the interests 
are united. Where, as in most in- 
stances, it is, with reference to the 
party himself, of no sort of use to 
have a charge on his own estate, it 
will sink without some act by him 
to keep it on foot. Ibid. 390. 

6. Owner of a charge is not, as a 
condition of keeping it up, called on 
to repudiate the estate. His election 
18 not to take the charge or the 
estate, but whether, taking the 
estate, he means the charge to 
sink, or continue distinct Forbes 
V. Moffatty Vol. XVII 1. 391. 

7. In all cases of a charge merging 
it was perfectly indifferent to the 
party, in whom the interests had 
united, whether the charge should, 
or should not, subsist. Ibid. 395. 



MESNE PROFITS. 

Whether action for mesne profits 
can be maintained before judgment 
in ejectment, Gituere. Pvlteney v. 
Warren^ Vol. vi. 91« 



MINES, 

Hee Account, 13.— Injunction, 
16, 17. 25, &c. 



MISREPRESENTATION. 

See Fraud, passim. 

Whether a party acting upon the 
faith of a representation, not to him, 
or with a view to deceive him, but 
to a tiurd, person, would be entitled 



MONEY — AS LAND. 

to relief against the person maki 
it, Qtuere. Denton y. Davies, V^ 
xviii. 504. 
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And see Legacy, [O]. — Specifi 

PERFORMANCE, [B.]] 7* H. 

1. Executor having, under a mi 
conception of a will at the trial of s 
issue upon a debt, entered into 
improper compromise with the cr 
ditor, expressly subject to the 
probation of the Court, was 
mitted to try the issue, paying 
costs. Legh V. HoUffODny, Vol. i 
213. 

2. Society for raising an ann 
fund for the members ; the rate^ of 




itjr 



subscription being too low, thomjigj 
the subsisting fund was equal to tbt 
annuities then payable, and no a.<fe. 
quate remedy by the articles, io. 
quiries were directed : first, to ksceiw 
tain the state of the society, the die- 
feet of the plan, &c. ; secondly, to 
provide a remedy, viz. by additional 
subscriptions, adequate to the ob- 
ject, by paying the arrears, and pixh 
viding for the present and future 
annuities. Pearce v. Piper^ Vol. 

XVII. 1. 

3. Revocationof an annuity, and 
substitution of another, notwith- 
standing a misdescription ; no other 
annuity or instrument appearing. 
Benyon v. Benyon, Vol. xvii. 34. 



MONEY— AS LAND. 

See Devise, 5. 7. 55. 64. 70. — Mar- 
riage SETTLEMENT, 11. — SET- 
TLEMENT, 6. 

1. The rule that money directed 
to be laid put in land shall be con- 
sidered as iaud> holds only where the 
quality of land is imperatively fixed 
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n the money. Walker v. Define^ 
^ol. II. 184. 

2. Under the statute 40 Geo. 3. 
• 56. authorising payment of money, 
o be laid out in land^ to be settled, 
o the tenant in tail, the order was 
kus qualified ; in case he should be 
Lving on the second day of the en- 
uing term ; and an inquiry as to in- 
sambrances was directed. Ex parte 
BennetyVoi. vi. 116. 

*6. The Court refused upon an 
fx parte petition to order money to 
Da paid under the statute 40 Geo. 3. 
z.S6,\ the subject involving a doubt- 
tal question, viz. the construction of 
a trust of an estate for lives, to per- 
mit two sisters to receive the rents 
for their lives; remainder to the 
heirs of their bodies; and in case 
they should die without issue, from 
add after their decease, over. Ex 
forte Sterne, Vol. vi.'156. 

4. No order can be made under 
Lord Eldon's act, 40 Geo. 3. c. 56. 
authorising the payment of money, 
in trust to be laid out in land, to be 
settled^ to the tenant in tail, without 
a previous inquiry as to incum- 
fannces. Ex parte Hodges^ VoL vi. 
576i 

5. Arising frpm real estate may 
pass under the description of per. 
aonal estate upon the intention. 
Mooch V. Hetynes, Vol. viii. 592. 

6. Under the statute, enabling 
tenant in tail of land to be purchased 
to take the money, the Court takes 
care that the fund is clear. To ob- 
tain the order under that act in term 
the application must be made in 
time sufficient to admit of a re. 
CO very. Ex parte Frith, Vol. viii. 
609. 
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And see Assets^ 17«— ^Consion- 
. .ifEHT, West Ikdibs. — Copy- 
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HOLD, 8. 16. — Execution. — In- 
fant MORTGAGEE. — JURISDIC- 
TION, 23. — Laches, 4. 

1. Mortgage may be redeemed 
after twenty years, when it has been 
treated during that period as redeem- 
able, as by keejping.accounts. EdseU 
V. Buchanan, Vol. ii. 84. 

2. Mortgage and pledge distin- 
guished. Jones V, Smith, Vol. n, 
378. 

3. ]BiIl against the devisee of 
mortgaged premises by the heir of 
mortgagor for discovery and re- 
demption; charging acknowledg- 
ments that the estate was held in 
mortgage, and that accounts had 
been kept; plea of possession for 
fi^ty years under conveyances from 
the mortgagee, ordered to stand for 
an answer. Lake v. Thames, Vol. 
III. 17. 

4. A mortgaged estate getting 
into different hands, redemption was 
refused as to part from length of 
time, and opened as to the other 
part; accounts having been kept, 
and there being a devise of it as a 
mortgage. Ibid. 9,2. 

'5» Mortgagee cannot have an ac- 
cooat .of rents and profits received 
by the mortgagor; though the s&« 
cority being upon an estate for lives 
is hecome insufficient Colman v. 
Duke of St. Albans, Vol. iii. 25. 

6. Estate sold subject to a mortgage 
was exonerated in favour of the heirs 
by the personal estate of the pur- 
chaser; his acts having clearly made 
it his personal debt. Woods v. Hunt- 
ingford. Vol. iii. 128. 

7. Mortgaged estate descends; 
the mortgagee pressing the security 
is assigned ; a mere covenant by the 
heir upon that occasion for pay- 
ment does not make it his personal 
debt. Ibid. 131. 

8. So a mere covenant by the pur-, 
chaser of a mortgaged estate to in- 
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demnify the vendor does not make 
it bis personal debt. Ibid. 131. 

9. A trustee laid out the money 
of different persons on a mortgage, 
foreclosure by one cestui que trust as 
to his share. Montgomerie v. the 
Marquis ofBathy Vol. iii. 560. 

10. Old mortgages held to pass 
by will as the testator'^s property. 
Attorney General \. Bawyer^VoLiu. 
714. 

1 1. Agreement for a mortgage a 
specific lien against creditors. Bum 
V. Bum^ Vol. III. 582. 

12. The Court ordered' a bill of 
foreclosure to stand over, to make a 
judgment creditor, the only incum- 
brancernot before the Court, a party ; 
but would not adopt as a general 
rule the usual practice to make ail 
incumbrancers parties. Bishop of 
Winchester v. Beavor, Vol. iii. 314. 

13. Assignment of a mortgage 
without the privity of the mortga- 
gor: the assignee takes subject to 
the account between the mortgagor 
and mortgagee. Matthews v. Wall- 
im/nf Vol. IV. 1 18. 

14. As between mortgagee and 
persons claimitig under him, with- 
out the privity of the mortgagor, 
they cannot add to what is due, settle 
the account, or turn interest into 
principal. Ibid, 128. 

15. After an assignment of a 
mortgage, payments to the mort- 

f^agee without notice must be al- 
owed by the assignee* 1 he registry, 
the premises being in Middlesex, is 
not notice for this purpose. Tender, 
after the bill filed, of the balance, 
deducting the payments to the 
mortgagee with costs, deprived the 
assignee of subsequent costs. Wil- 
liams V. SorreUy Vol. iv. 389. 

16. Mortgagee may protect him- 
self against the claim of dower by 
taking an assignment of an old mon- 
gc^ge .t^rm prior to the right to 
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17* A debtor claiming as mort* 
gagee, and by his answer denying 
notice of the plaintiff's title, which 
was neither alleged by the bill nor 
proved, an inquiry for the purpose 
of affecting him with notice was n 
fused, first upon a petition to vary^-— 
the minutes, and a^ain upon a re 
hearing. An inquiry as to wha 
sums be had advanced upon the s 
curity of the mortgage, and at wh 
times respectively, was grante 
Hardy v. Beeves, Vol. v. 426. 

18. Under a conveyance of a We; 
India estate, in effect a mortgag 
though expressed as a trust, an 
signee was held liable to accoant a 
a mortgagee, and not entitled t 

charge as trustee or agent. Therfr ' 

fore the accounts settled with tb^^^ 
executors of the mortgagor since hii 
death in 179*, were declared nott< 
be considered settled ; the prior ac- 
counts to stand; with liberty to sur- 
charge and falsify; but not fi&rther 
back than 1785. Chambers y. Gold" 
win. Vol. V. BS*. 

19. Creditors under a deed of 
trust cannot have a decree for re^ 
demption against a mortgagee; un- 
less a special case; as collusion; 
that the trustee refuses, &c. in this 
case the bill by the creditors prayed, 
not a redemption, but a sale; to 
which the mortgagee would no 
consent; but submitted to be re — 
deemed ; and the bill was dismissed^^^ 
Troughton v. Binkes, Vol. vi. 573. 

20. Court allowed the mortgagee 
the costs of procuring administra- 
tion to an annuitant under the mil 
of the mortgagor, as a necessary 
party to the foreclosure, the original 
mortgagor by parcelling out tbe 
equity of redemption having occa- 
sioned the necessity. Huntv. Tornies^ 
Vol. IX. 70. 

21. Where the title reported was 
a foreclosed mortgage, to which ex- 



dower. 

130. 



Wynn v. WiUiams, Vol. v. ceptions were taken on the ground 



MORTGAGE. 

ttkSkt subsequent mortgagees of the 
equity of redemption without notice 
were not before the Court, but dis- 
allowed; it appearing that they be- 
came such after the bill of fore- 
closure filed. Bishop of Winchester 
V. Paine, Vol; xi. 194. 

22. If a bill filed by a mortgagor 
^Of redemption be dismissed, the 
'Jaoney not being paid at the time, 
fiat operates as a foreclosure, and 
's equivalent to a decree for fore- 
closure. Ibid. 

. ^3. The Court, upon appeal, va- 

'^^^ the decree, confining the liberty 

^ Surcharge and falsify the accounts 

^* defendant himself (the assignee of 

^^rtgagee) without prejudice to any 

5^*t against the representatives of 

*^^ assignee; and, secondly, by 

*5^Ti fining the declaration against a 

-■^ht to commission to the period 

^^ly of residence in England, leaving 

^Ixe right whilst in the West Indies 

^pen to the Master, though the point 

"^as not made in the pleadings. The 

CUourt also opened the accounts 

"Which had been settled with the 

Executors of the original owner since 

Viis death. Chambers v. Goldwin, 

Vol. IX. 1^54. 

9A. Accounts settled shall not be 

set aside but for fraud, or surcharged 

and falsified but for error; and in 

the latter case, some specific error 

must be charged. Ibid, 265. 

25. If an assignment of a mort- 
gage is taken without the interven- 
tion of the mortgagor, whatever as- 
signee pays he can claim nothing 
under the assignment but what is 
actually due between the mortgagor 
and mortgagee. Ibid. 

26. Mortgagee cannot originally 
covenant for a collateral advantage, 
as that if interest is not paid at the 
end of the year it shall be converted 
into principal, as tending to usury, 
or that mort^gee shall be receiver 
with a commission, though he may 
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stipulate for a receiver to be paid 
by the mortgagor, aud may appoint 
a bailiflf, Sec. but he cannot himself 
stipulate for any advantage beyond 
the interest. Aid. 271. 

27. Where mortgagor was en- 
titled to receive from executors of 
mortgagee principal and interest 
of a legacy bequeathed to him 
by mortgagee; or if the account 
had been settled in his lifetime to 
have had such legacy set ofiT against 
the principal mortgage money and 
interest then due; his devisee of the 
equity of redemption could not have 
the account so taken. Pettat v. 
Ellisy Vol. IX. 563. 

28. Mortgagee may have a re- 
ceiver appointed at the mortgagor's 
expense, but cannot charge for re- 
ceiving rents, &c. personally, and 
when therefore, from the relation of 
the parties, one an attorney, and the 
attorney of the other party, ac- 
quiescence could not affect the case, 
liberty was given to surcharge and 
falsify. Langstaffe v. Fenwick, Vol. 
X. 405. 

29. Mortgagee in possession, 
though not answerable except foe 
fraud, is yet liable for such gross 
negligence as amounts to wilful de- 
fault; so he is only to take the fair 
rents, and is not bound to engage in 
speculations for the benefit of the 
mortgagor. Hiighes v. Williams, 
Vol. XII. 493. 

30. The ground of redemption of 
a mortgage is, that the only object 
is a security of the money. Radcliffe 
v. Warrington, Vol. xii. 332. 334?. 

31. After bill filed and decree of 
foreclosure, and mortgagee having 
possession sold the premises, he 
brought an action for the balance 
on the bond for which the mortgage 
had been a security; held that tne 
foreclosure was opened by the ac- 
tion, and that the mortgagee must 
account for the rents and promts as 
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if no sale had taken place; but 
under the circumstances, tbe de- 
mand being inconsiderable and the 
sale of long standing, a perpetual 
injunction was decreed. Perry v. 
Barker^ Vol. xiii. 198. 

In Ireland the course is to de- 
cree a sale instead of foreclosure ; 
if the sale produces more than the 
debt, the surplus goes to the mort- 
gagor, if less the mortgagee has his 
remedy for the difference. Ibid. 

32, Upon a mortgage by tenant 
in fee creating a term, the repre- 
sentative Aeed not be made a party 
to bill of foreclosure. BradsAaw v. 
Outraniy Vol. xiii. 234. 

S3. Upon sale under a bill by the 
* first mortgagee, the cost to be paid 
in the first instance. Kenebel v. 
Scrajim^ Vol. xiii. 370. 

34. Where a purchaser of an 
equity of redemption enters into a 
new contract witli the mortgagee as 
to times and modes of payment, it 
becomes, as between his representa- 
tives, his personal debt, otherwise 
his covenant to pay is only con- 
sidered an indemnity to the vendor. 
JEarl (f Oxford v. Lady Rodney ^ Vol. 

XIV. 417. 

85. An equity of redemption is 
within the exception in the annuity 
act, statute 17 Geo. 3. c. 26. § 8. 
Tucker v. Thurston^ Vol. xvii. 131. 

36. Redemption decreed against 
the heir of mortgagee and a pur- 
chaser, with notice upon acknow- 
ledgment of the mortgage within 
twenty years before the bill in trans- 
action with other persons, not with 
the heirs of the mortgagor, iifow- 
sardv. Hardy ^ Vol. xviii. 455. 

37. Dismission of a bill for re- 
demption for want of prosecution 
has not the effect of foreclosure; 
not preventing. another bill. Ibid. 
460. 

38. No order under the statute 
7 Geo. 2. c. 20. § 2. the bill not'be- 
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ing confined to a mere foreclosure; 
but includinc: also another subject. « 
Bastard v. Clarke, Vol. vii. 489. 

39. Mortgagee having permitted 

the tenant for Ufe to run in arreai^ 
for the interest purchases the estate 
for life, and takes possession nnde^ 
that purchase : he is bound to applj^ 
the surplus rents and profits beyohc:3 
the current interest in discharge o^.^ 
the arrear; and in the accoui^^ 
under a bill of foreclosure ws^g 
charged accordingly. Lord PePt^ 
rhyn v. Hughes, Vol. v. 99- 

40. Mortgagee though entitled to 
costs in general, deprived of costs 
occasioned by improper conduct; 
and even compelled to pay costs. 
DetiUin v. Gale, Vol. vii. 583. 

41. Of freehold estate with a 
covenant, for better securing the 
payment, to procure admission, and 
to surrender a copyhold estate^ and 
in the mean time to stand seised in 
trust for the mortgagee. A primary 
mortgage of both estates ; and the 
freehold not first applicable. Aldrich 
V. Cooper, Vol. viii. 382. 

42. After foreclosure and sale of 
the mortgaged estate injunction 

?;ranted Ito restrain the mortgagee 
rom recovering the difference at 
law. Perry v. Barker, Vol. viii. 

527. . 

43. Receiver upon a mortgagee 
in possession; who cannot ascertain 
the debt due to him. Codringfon v. 
Parker, Vol. xvi. 469. 

44. A reference under the statute 
7 Geo. '2. c. 20. must proceed upon 
admission of the principal and inte- 
rest due upon the mortgage; and 
the Master cannot admit evidence. 
Huson V. Hewson, Vol. iv. 105. 

45. The act 7 Geo. 2. c. 20. § 2. 
giving the effect of a decree of fore- 
closure by a short order, puts the 
case exactly in the situation, as if 
it had been regularly brought to a 
hearing, it is therefore one of the 
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indents to give the Court jurisdic- 
ti<3n tQ enlarge the time for pay- 
arm ^nt on the usual terms. WakereU 
v-^ Delight, Vol. ix. 36. 

46. Mortgagor, a defendant in a 
k>ill of foreclosure, being in con- 
tempt, is not entitled to claim the 

• relief under the statute 7 Geo. 2. c. 
20. for the usual reference. Hewitt 
"v^» itCartnei/, Vol. xiii. 560. 

47. Foreclosure against an infant. 
' TC^le, decree absolute repeats the 

^^\ausenisi, as in the original decree; 
S^^iQg six mouths after age to show 
<i^use; which can only be error. 
^^iUiasason v. Gordon* Vol. xix. 
114. 

48. Limit of the equity of redemp- 
tion either upon the statute, or by 
^-^alogy to it. Cases of exception, 
^^fancy, &c., as in ejectment, to be 
^ tated in the bill. Foster v. Hodg- 
'^^w, VqI. XIX. 184. 

49- Equitable lien on copyhold 
Estate; by a deposit of the copy of 
^ourt roll. Ex parte Warner^ Vol. 
:^i|L. 202. 

50. The decisions for equitable 
^ien by deposit of title deeds disap- 
proved- ibid. 203. 

51* Equity of redemption barred 
by possession for twenty years, un- 
less circumstances are proved by the 
mortgagor, showing an acknow- 
ledgment of his title by the mort- 
gagee within that period; as ac- 
counts delivered by the mortgagee : 
if by parol evidence, it must be 
clear and unequivocal. Accounts 
kept . by mortgagee's receiver in a 
distinct book, and delivered to the 
mortgagor, but without authority, 
will not have that effect. . Barron 
V. Martin, Vol. xix. 327.. 

52. As to the effect of accounts 
kept by the mortgagee in his own 
books, without any communication 
on the subject with the mortgagor, 
to keep the right of redemption open, 
I Quare. Ibid. 333. 
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53. Annual rents not directed in 
the account, against a mortgagee 
in possession, from the time when 
the arrear of interest was discharged 
by the rents : such direction being, 
not of course, but under special cir- 
cumstances, and never for a broken 
period. Davis v. May, Vol. xix. 
383. 

54. Under a bill of foreclosure by 
deviseeof a mortgagee, the mortgage 
deed being lost, a reconveyance di- 
rected, with an indemnity and costs 
asainst plaintiff. Stokoe v. Mobson, 
Vol. XIX. 385. 

55. Construction of several in- 
struments as a mortgagee ; though 
one imported a purchase. Sevrer 

V. Greenway, Vol. xix. 413. 

Subsequent Mortgages.^ — 
Tacking. 

1. Not a general rule in equity, 
that a second mortgagee, who has 
the title deeds, without notice of a 
prior incumbrance, shall be pre- 
ferred: negligence alone will not 
postpone thenrst: it must amount 
to ^ fraud. Evans v. Bricknell, Vol. 

VI. 183. 

2. In equity, a second mortgagee 
without notice getting in a satisfied 
term, may protect hioaself : the 
conscience being equal. The Lord 
Chancellor of opinion, that at law 
an assignment of such term is not 
to be presumed, without some deal- 
ing upon it. Consequences of the 
late doctrine of courts of law on 
this subject. Ibid. 184. 

3. Where a third mortgagee 
got in the first, subject to a 
term, and claimed to hold both 
against the assignees of the mort- 
gagor (become bankrupt subsequent 
to the last mortgage), and also 
against the mesne incumbrancer, 
the debt for the last mortgage being 
a simple contract debt, the claim, as 
against themesne incumbrancer, was 
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{51 yen up, and the fact, whether the 
ast mortgage was prior to the act 
of bankruptcy, sent to an issue. Ew 
parte Knotty Vol. xi. 609. 

4. A subsequent incumbrancer 
without notice^ getting in the deed 
creating an outstanding term, pro- 
tected : but Qfiare, As to the situa- 
tion of the trustee making the as- 
signment. Ibid. 613. 

6. A creditor by mortgage may 
tack a subsequent judgment; but a 
mere judgment creditor, though he 
may nave a lien, cannot tack. Ibid. 

617. 

6. When the legal estate has not 
been got in by either of two or more 
incumbrancers, the question must be 
considered, which of the two has a 
better right to call for an assign- 
ment : from which a court of equity 
will hold, not Only that the first 
mortgagor shall be protected, but 
that mortgagee having a better 
right to call tor the assignment, is 
in equity, in the same state as if he 
had it. Ibid. 618. 

The right to tack in equity, is not 
affected by the relation pf the com- 
mission to the act of bankruptcy. 
Ibid. 619. 

After a decree to settle priorities, 
you cannot tack; but you may up 
to the lime of the decree. Ibid. 

7. Upon a bill filed by a second 
mortgagee to compel trustees to 
make sale and redeem a prior mort- 
gage, held that the heir of the prior 
mortgagor must be a party, al- 
though interested only in a part 
of the mortgaged premises, and 
coming in by a diflFerent title. The 
Court always endeavours to make a 
complete decree, and determine the 
rights of all parties interested in the 
estate. Palk v. Clinton^ Vol. xii, 
48. 

8. Trustees having power to raise 
monies by sale or mortgage, having 
raised money by mortgage, Sunere, 
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If they can afterwards sell in ord< 
to pay off that mortgage. It -^j 
clear, however, that the mortga^^ 
has only the ordinary remedies oF' 
mortgagee, and cannot call u[ 
the trustees to execute the tm^f. 
Ibid. 

9. First mortgagee leaving tittle 
deeds in the hands of the mortgag'or 
not postponed, unleds a case of 
fraud be made out. BamM v. 
WestoUy Vol. XII. 133. 

10. Although a prior mortgagee 
getting in the legal estate, would 
obtain a preference over all the 
mesne mortgages, yet thehavingth^ 
legal estate cast upon him as repr^' 
sentative will not enable him t^^ 
unite the equitable and legal estates * 
Ibid. 

1 1. Whether a third mortgag(^ 
taking in the first> can exclude th' 
second^ where the first, when con 
veying to the third, knew of tin 
second, Quuere. Mackreth v. 
monSy Vol. xv. 335. 

12. First and second mortgagees 
the mortgagor a bankrupt. Thi 
first mortgagee entitled to tack 
subsequent judgment, docket 
though no execution had issued 
the time of the bankruptcy. 
V. Harris^ Vol. xvi. 397- 

13. Personal securities pledge- ^ 
for a specific debt; after a mor^>- 
gage to the creditor, the same se- 
curities, with others, were pledgecf 
to him for the balance of an ao- 
count: the transactions being d/' 
stinct, redemption of the personal 
securities was decreed without dis- 
charging what was due on the mort- 
gage. • Jones V. Smithy Vol. 11. 372. 

14. A. engaged with B. in one 
mortgage may redeem, though B. 
has pledged another estate to the 
same person. Ibid. 376. 

15. Bond cannot be tacked'toa 
mortgage against the mortgagor or 
creditors ; but may agaiuBt the hetr, 
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merely to prevent circuity of action. 
Ihid. 

\^, Two inortp;nges to the same 
party absolute at lawy the mort- 
gagee may insist that both or nei- 
ther shall be redeemed by the mort- 
gagor or his assignee. Ihid, 

\ 7* No tacking against creditors 
or sMsignees for valuable considera- 
tion, Adams v. ClaxtoUy Vol. vi. 
226, 

t 8. A mortgagee cannot tack a 
subsequent mortgage coming to 
Ij'iXk as executor, as against mesne 
"J^^rtgagees. Bameti v. Weston , 
Vol. XII, 130. 

X9. Mortgagee not permitted to 
^*<ik a mortgage subject to the 
*^^nkruprcy of the mortgagor, 
^^ough without notice, and with 
ttt^ legal estate, there being an end 
^ all relation between the indivi- 
*tial and his property the moment 
^e act of bankruptcy is committed. 
^nc parte Herbert f Vol. xiii. 183. 

20. The severity of the relation 
^der the bai\krupt statutes is con- 
siderably mitigated by 46 Geo. 3. 
^* 135. and others. Ibid, 187, 188. 
Assignees take subject to all the 
^uities. lUd. 

Equitable Mortgage. 

1 . Loan of stock to be replaced 
within twelve months, and make a 
security by way of mortgage, and 
deposit of deeds accordingly with 
wife of the mortgagor, held not to be 
such a deposit as would constitute 
an equitable mortgage; but upon 
the bankruptcy before the day, proof 
might be made with reference to 
the agreement. Ex parte Comings 
Vol. IX. 115. 

2. Deposit of part of the title 
deeds of an estate under circum- 
stances, held to attach a security 
upon the whole estate. Ex parte 
Weihirdl, Vol. xi. 3gS. 
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Delivery of, and possession of, 
deeds is of no other purpose shown, 
evidence of an agreement that the 
estate itself shall be a security. 
Ibid. 

So the deposit of a lease upon 
the loan of money. Ex parte Haigh, 
Vol. XI. 403. 

3. Where the delivery of the deeds 
was manifestly intended for the mere 
purpose of having amortgage drawn, 
and not as in present and imm^ 
diate security, held that the death of 
the mortgagor before it was exe- 
cuted, could not give the partv a 
lien on the estate. Norris v. W?^ 
kinson^ Vol. xii. 19^. 

4. A party purchasing an estate 
merely from a party in possession, 
held bound by a previous equitable 
mortgage, by deposit of title deeds : 
possession, though the criterion of 
title to a chattel, is not primd Jade 
evidence of title to land ; a pur- 
chaser is bound to look farther. 
Notice implied by construction of 
law, where it is the duty of a party 
to inquire. Hiem v« Millj VoL xiii, 
114. 

5. Where a lease was deposited 
as a security, the Court directed the 
commissioners to inquire in respect 
of what debt it was deposited, and 
the produce to be applied accord- 
ingly. Mountfortf exparte^ Vol. xiv. 
606. 

6. Equitable mortgage by a de» 
posit of deeds, covering subsequent 
advances, upon evidence that they 
were made upon that security. Ex 
parte Ijingston^ Vol. xvii. 227. 

7. So equitable mortgage, by a 
deposit of deeds upon an advance 
of money without a word passing. 
Ibid. 230. 

8. Equitable mortgage by de- 
posits of deeds not favoured; espe- 
cially when contradicting a written 
instrument. Ex parte Combe, Vol. 
XVII. 369. 
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9. Equitable mortgage by de- 
posit of deeds. Monkhouse v. the 
Corporation of Bedford^ Vol. xvii. 
$80. 

10. The time not enlarged upon 
a bill of redemption, as upon a bill 
of foreclosure. Novosielskz v. Wake- 

J!eld, Vol. XVII. 417. 

11. Equitable mortgage by a de- 
posit of title deeds established, but 
disapproved : extended to a subse- 
quent advance by the same person 
only upon clear proof, that it was 
upon security of the deposit : not to 
an advance by a third person, un- 
less connected with some dealing 
with the estate, and the person 
holding the. deposit a mere trustee, 
having made no advance. Ex parte 
WAitbread, Vol. xix. 209. 

12. Inference from a mortgage 
and the want of indorsement upon 
some bills in a remittance, that the 
object as to the whole was deposit, 
not discount. Twogoodj ex parte^ 
Vol. XIX. 231. 

13. Deposit of deeds until a mort- 
gage, as evidence of an agreement 
for a mortgage, a good equitable 
title. Wright^ ex parte^ Vol. xix. 
258. 

14. Equitable mortgage by de- 

Eosit of deeds, though not now to 
e disturbed, disapproved ; and not 
extended by inference from a legal 
mortgage to a subsequent advance. 
Ex parte Hooper ^ Vol. xix. 477. 

15. Equitable mortgage by agree- 
ment for a farther advance upon a 
former deposit of a deed continued. 
Ibid. 479. 

And see Mortgage, 49. 
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to prevent a person from adding !< 
land already in mortmain. Bla\ 
ford V. ThackereUj Vol.ii. 841. 

£. Difference between the statui 
of mortmain and 12 Will. 3. c. 
concerning Roman Catholics: tl 
former has the words '* charge 
incumbrance," which are not in tl _ ^ 
latter. Pickering v. Lord Stamfot^^^ 
Vol. II. 283. ' 

3. Trust of real and person, 
estate by will, for the purpose 
establishing a perpetual botaniei 
garden, declared void, upon the ej 
pression of the testator, that h 
trusted it would be a public benefii 
Tcnmley v. Bedwell, Vol. vi. 194. 
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And see CuAiiirY, passim, — Devise, 

79. 

1 . The statute of mortmain meant 



1. Name of confirmation is th 
real name. Delmare v. Bobello, 
Vol. I. 416. 

2. Name given on profession in 
a convent is not for the world, but 
the former name continues. JBnd. 
416. 

3. Devise to the devisor's sister 
A., then unmarried, for life, with 
remainders to her first and other 
sons in tail male; to her daughters 
in tail as tenants in common ; to his 
sister B., then married, for life, and 
to her first and other sons in tdil ; 
remainder to the first and nearest 
of his kindred, being male, and of 
his name and blood, that shall be 
living at the determination of die 
estates before devised, and to the 
heirs of his bod}^ : a person claiming 
under the last limitation, must be 
of the name as well as blood ; and 
the qualification as to' the name is 
not satisfied by having the name 
taken by the king's licence, previous 
to the determination of the preced- 
ing estates. Leigh v. Leigh^ Vol. 
XV. 92. 

4. A' person taking a name by 
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act of parliament does not lose his 
original name, and might take a 
legacy by it. Ibid. 100. 

5. The effect of the king's li- 
cence is only permission to use a 
name, not imposing it. Ibid. 



l^AVIGATION SHARES. 

The shares in the navigation of 
the Tiver Avon are real estate under 
*0 Ann. and subject to dower. 
^^^ckeridge v. Ingram^ Vol. ii. 659,. 
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^ 1 • Ne exeat regno^ upon affidavit of 
•«^t fie against husband, refused. Sed- of the writ, the party is bound to 
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answer came in, was discharged 
under the circumstances, with costs 
against the prochein amy of the in- 
fant plaintiff: but upon the ad- ' 
missions in the answer, the defend- 
nnt was ordered to give security to 
abide the decree. Roddam v. He^ 
tkerington, Vol. v. 91. 

5. The writ o(ne exeat regno issued 
properly: the subject being matter 
of account. A general affidavit of 
belief of the defendant's intention to 
quit the kingdom is sufficient, with- 
out the circumstances upon which 
that belief was founded. Russell y. 
Asby, Vol. v. 96. 

6. Upon an application for the 
writ of ne exeat regno y no subpoena 
is served : but upon personal service 



^^cXcv. Walkins, Vol. i. 49- 
. ^. Qiuere, Whether, upon a suit 
^"^^ the Ecclesiastical Court by the 
^*fe for' alimony, the Court will 
S^'a.nt the writ of ne exeat regno 
^gJiinst thfe husband. Coglar v. Cog- 
*^^, Vol. I. 9\^. 

The writ was discharged upon his 

Paying into Court the sum for which 

^he writ was marked, because a 

wetter security. Evans v. Evans, 

Vol. I. 96. 

S. Writ obtained by one French 
emigrant against another, dischar- 
ged upon circumstances appearing 
upon the affidavits and upon the 
answer, which may be read, the ap- 
plication not being in the nature of 
an affidavit to hold to bail, but to 
the discretion of the Court, apply- 
ing a remedy not originally appli- 
cable to private transactions. In 
applying it as against foreigners, it 
would be a term that it shall be 
siniply a case of equity. De Car- 
riere v. De CaUonne, Vol. iv. 511. 

4. 'Writ of ne exeat regno, ob- 
tained by a resident here against a 
resident in the West-Indicii, upon a 
demand arising there, when the 



appear and put in his answer ; and 
then he may apply to supersede the 
writ; but not upon his affidavit. 
Ibid. 

7. Analogy between the appli- 
cations for the writ of ne exeat regno. 
and to a judge to hold to special 
bail. Ibid. 97. 

8. The writ of ne exeat regno re- 
fused, the circumstances not afford- 
ing a sufficient ground. Gardiner 
V. Edwards, Vol. v. 591. 

9* A writ of ne exeat regno refused 
upon an undertaking for an indem- 
nity. To obtain it there aiiust be an 
equitable demand in the nature of . 
a debt actually due. Cock v; Ravie, 
Vol. VI. 283. 

10. Writ of ne exeat regno issues 
in the case of alimony; but only 
for sums actually due and costs.. 
Shaftoe v. Shqfioe, Vol vii. 171. 

11. Writ of ne exeat regno issues 
in the case of alimony; but only 
for sums actually due: viz. arrears 
and costs. Dawson v. Dawson, Vol.. 
VII. 173. 

12. Analogy between the writ of 
ne exeat regno and bail. Ibid. 174. 

13. Writ of ne exeat regno for 

. . . S 



358 



NE EXEAT REGNO. 



arrears of alimony and costs. Old- 
kam V. Oldham, Vol. vii. 410. 

14. AflSdavit for a writ of ne exeat 
regno must state an intention to go 
abroad : that the defendant will hide 
himself is not sufficient. It must 
be positive, that he is going abroad, 
or to some declaration, that he is, 
by himself, not a third person. Ibid. 

15. To obtain a writ of ne exeat 
regno the affidavit must be positive 
as to the intention to quit the king- 
dom, or declarations to that effect. 
It is sufficient, that the debt will be 
endangered, without stating that it 
is to avoid the jurisdiction. Etches 
V. Lance, Vol. vii. 417. 

16. Ne exeat regno, a high pre- 
rogative writ. Ibid. 

17. To obtain a writ of ne exeat 
regno, it is sufficient that the affi- 
davit states that the debt will be 
endangered; without alleging that 
the purpose of going abroad is to 
avoid the demand. Tomlinson v. 
Harrison, Vol. viii. 32. 

18. Writ of ne exeat regno a high 
prerogative writ; and applied to 
cases of private right with great 
caution and jealousy. Ibid, 33. 

19- Writ of ne exeat regno for a 
demand, upon which bail might be 
bad; viz. the admitted balance of 
an account ; on the ground, that if 
bail was given, the plaintiff dis- 
puting the balance would be entitled 
to an account, and the defendant 
could not put him to his election to 
sue at law or in equity, except upon 
terms. Jones v. Sampson, Vol. vm. 
593. 

20. Plaintiff having twice held 
the defendant to bail, obtained a 
writ of ne exeat regno; discontinuing 
the action. The writ discharged. 
Jmsinck v. Barktai/y Vol. viii. 594. 

21. Writ of ne exeat regno upon 
declarations, or facts, as evidence 
of the intention to go abroad, not 
discharged upon affidavit denying 
the intention. Ibid, 
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22. Belief, without circumstance* i^ 
or declarations showing the ground 
of it, will not sustain a writ of 7K>^ 
exeat regno. Ibid. 597. 

23. A party by the prerogati*^ 
may be restrained from leaving t'""^ 
kingdom, by the writ ne exeat re^ 
and by the great or privy seal 
recalled ; and the Crown, if u^^i^ 
obeyed, may take his property. _D^ 
ManneviUe v. De ManneviUCf VoL ^x 
63. 

24. Writ confined to cases of 
equitable debt, and not granted bat 
upon affidavit as positive as to the 
equitable debt, as an affidavit of a 
legal debt to hold to bail, not 
granted upon mere information and 
belief, except it is matter of ppre 
account. Jackson v. Petrie, Vol. x. 
164. 

25. The original object of the 
writ being to prevent a subject going 
to the king's enemies, and the con- 
struction being} that going to foreign 
parts means goipg out or the juris- 
diction. Court refused the writ 
against a peer going to Ireland. 
The Court of Exchequer, in grant- 
ing orders of this nature, applies 
them only to cases to which this 
Court would apply the writ. Ber^ 
nal V. Marquis of Donegal, Vol. xi» 
45* 

26. An affidavit, stating only io- 
formation and belief of an intention 
to quit the kingdom, held not suf- 
ficient; so mere information that 
there was a general order for all 
military officers in the service of 
the East India Company to join* 
Hannay v. M^Enfire, Vol. xi. 54. 

?7. Court will not go the length 
of granting the writ merely because 
a judge at chambers would order 
bail. The Court of King's- Bench 
will hear nothing against. tl^e aiSS- 
davit; but the Court of Common 
Pleas hears . affidavits in explaQ^' 
tioa. Jbid. 

28. Writ of ne exeat regno, upon 
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a legal demand against an attorney, 
on the ground of his privilege, by 
analogy to the case of equitable 

demands, refused. Gardner v. 

Vol. XV. .444. 

29. The Court will grant the writ 
of ne exeat regno with regard to 
arrears of alimony actually due — it 
is in the nature of equitable bail ; 
but not for uncertain damages, by 
fmalogy to the discretion of judges 
at law in cases where probably con- 
siderable damages would be given. 
ffqffhf V. Haffey, Vol. xiv. 261. 
. 30, Writ of ne exeat regno j upon 
}he concurrent jurisdiction in ac- 
count, though bail might be had at 
law. Against a positive affidavit, 
the defendant's affidavit, or evidence 
of the plaintiff's admission that no 
debt is due, will not avail. The 
affidavit of a threat or intention to 
go abroad must be positive, not 
Upon information or belief. Jones 
V. Jllepksin, Vol. xn. 470. 

• 31. Writ of ne exeat regno, on 
affidavit, not by the plaintiff to in- 
formation and belief of intention to 
quit the kingdom, according to the 
nature of the information ; as, where 
received from persons of the de- 
fendant'*s family, that they were 
about to go to the Isle of Man. 



CoUinson v. 



Vol. XVIII. 353. 



' 52. Prayer for the writ of ne 
exeai regno in the bill not essential; 
nor affidavit of the debt established 
by the Master's report absolutely 
confirmed. Ibid. 

No notice of motion for the writ. 
Ibid. 3b5. 

33. Writ of ne exeat regno ob- 
tained on behalf of a lunatic by his 
committee, on a note as given for 
the balance of an account, restrain- 
ing the captain of an East India 
ship from proceeding on his voyaige. 
That the debt will be endangered 
18 sufficient, without stating that the 
object is to avpid the. jurisdiction. 
Steooart v. Graham^ Vol. xix. 313. 
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34. Writ of ne exeat regno dis- 
charged, as having iissued impro- 
perly on the affidavit of a plaintiff, 
resident out of the jurisdiction, in 
Scotland, sworn before a justice of 
peace there; not positive to a de- 
clared intention to leave the king- 
dom, or circumstances amounting 
to it, but only to information and 
belief of such intention: a defect 
not supplied by the avowal in de* 
fendant's affidavit of his intention 
to return to his house of business 
in Jamaica, where alone he has the 
means of settling the account. 
Hyde v. Whitjield, Vol. xix. 342. 

35. To support a ne exeat regnoj 
which issues only on an equitable 
debt, as at law to hold to bail, the 
affidavit must be positive, except 
that belief of the balance of an ac- 
count is sufficient. Ibid. 

36. The analogy between the writ 
of ne exeat regno and a bailable writ 
at law, not universal. The Court 
of King's Bench formerly would riot 
hear defendant to reduce the amount 
of bail; but this Court always heard 
defendant attempting to get rid of 
the writ. Ibid. 344. 

37. The ground on which the writ 
of ne exeat regno issued is always 
stated in the body of it. Ibid. 345. 



NEXT OF KIN. 
See Kin. 



NOTICE. 

And see Copyhold, 36. — ^Vendoe 
AND Purchaser, [B.] 35. 48. 
53. — Voluntary Settlement, 
14. 

1. Vendee says he has bought, 
vendor is silent, conclusive notice 
to a third person. Weymouth v. 
Boyer, Vol. i. 425. 

S2 
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Q,. Reasonable notice a quedtton 
for the Court or jury. Peacock v. 
Peacock, Vol. xvi. 56. 

3. The possession of a tenant is 
notice to a purchaser of the actual 
interest he may have, either as te- 
nant, or farther, as in this instance, 
by an agreement to purchase the 
premises. Daniel v. Davison, Vol. 
XVI. 249. 

4. Specific performance of a con- 
tract to purcnase enforced against 
a subsequent purchaser, at an ad- 
vanced price, with notice ; who was 
decreed to convey, on payment to 
him of the price for which the 
plaintiff contracted. aS.C Vol. xvii. 
433. 

5. The possession of a tenant is 
notice to a purchaser of the actual 
interest he may have, either as te- 
nant, or farther, as in this instance, 
by an agreement to purchase the 
premises. Ibid. 

6. Lis pendens not notice for the 
purpose of postponing a registered 
deed. M^att\,Bar'well,yol.xix.4!S9. 



NUISANCE. 



1. Jurisdiction by injunction on 
information by the Attorney Gene- 
ral or the relation of individuals, 
against a nuisance by an offensive 
and unwholesome process in trade, 
not exercised without a trial at law ; 
regulating according to justice the 
time of trial of an indictment de- 
pending, and removed by certiorari 
into the King's Benclr, from the 
assizes, as against the relators; 
whether as Against the defendants. 
Quaere. Att. Gen. v. Cleaver, Vol. 
xviii. 211. 

• 2. Instances of trades offensive, 
and in some degree unwholesome, 
not legally • a nuisance. A sugar- 
house, brew-house, &c. injunctions 
in such cases cautiously granted, 
and not ex parte. Ibid. 217. 



OUTLAWRY. 

S. Jurisdiction upon public nui-i-i^^ 
sance in a hii^hway or a harbour :J^ _^ 
upon the Kmg's soil, the Crowinar -^ 
may abate; if not, the fact -must b 
tried by a jury. Ibid. 218. 

4. Manufacture of bricks not 
nuisance. Ibid. 219* 

5. Nuisance at common law 
using articles of recent discover 
as gunpowder or gas, so as to cau 
danger to the public. Crowder 
Tinkler, Vol. xix. G23. ^ 

6. Construction of the statute 
Geo. 3. c. 61. not authorising-^' — ^ 
powder-mill, which would b&=^^ 
nuisance at common law; thou ^^/j 
as working at ''the commencem^ e/^/ 
of the act, not liable to the penal c/e^ 
imposed by it. Ibid. 



I 

S 



12 



OCCUPANCY. 

1. Executor may be a special oc- 
cupant. Ripley v . Wdterworth, VoL 
v J I. 440. 

2. Requisites to occupMicy: ^ 
vacant possession, and a filling uf2^ 
of it by some person, who' meant 
occupy. Ibia. 442. , * 

3. No special occupancy of 
rent, being an incorporeal heredita- 
ment; but if the heirs, &c. ar^^ 
named in the grant, the executor i^^ 
said to be qicasi occupant. Ibidf^ 
448. 



ORPHANAGE. 

Ap orphanage share under the 
custom of London is subject to 
debts. Anderson v. Maltby, Vol. ii. 
254. 



OUTLAViTRY. 

1. Defendant being . outlawed, 
motion that he might appear within 
a limited time upon the equity of 
6 Geo. 2. c. 25. granted, though he 
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had not been.ia the kingdom for 
two years before subpoena. Anon. 
Vol. II. 188. 

2. Outlawry is at this day the 
common process in Ireland. Sim* 
monds v. Lord Kinnaird, Vol. iv. 738. 



PARAPHERNALIA. 

The claim to paraphernalia not 
to be disappointed by the effect of 
the option of a creditor, having a 
double fund. Aldrick v. Cooper, 
Vol. vm. 397. 



PARENT AND CHILD. 

1 . A father niay leave his children 
without a maintenance, and the 
parish have no remedy against the 
executor. Hawlins v. Goldfrapp, 
Vol. V. 444. 

2. A son, tenant in tail in re- 
mainder, when just of age, in 1769, 
|oined his father, tenant for life, in 
B recovery, for the purpose of raising 
3OO0/. for the father, and reselling 
the estate, the son taking back only 
an estate for lite, with remainder to 
his first and other sons, &c. What- 
ever equity he might have had 
against that settlement was lost by 
bis marriage and acquiescence till 
after the death of his father in 1793; 
though under the circumstances 
there was no probability of issue. 
Upon that ground a bill by the 
tru3tees under a general trust for his 
creditors, claiming as purchasers 
under the statute 27 Eliz. c. 4. was 
dismissed without deciding whether 
they could sustain that character; 
Qr, how far a. settlement, merely as 
being voluntary, is affected by the 
statutes of Elizabeth. Brown v. 
-Carter, Vol. v. 862. 

S. The Court, as representing the 
king as parens patriae, may, under 
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circumstances, control the right of 
a father to the custody of his child ; 
as where the father, an alien, mar-^ 
ried a subject, and his child was 
entitled to considerable property, 
order made to restrain him from re- 
moving, or doin^ any act towards 
removing the child from out of the 
jurisdiction ; but the mother having 
separated herself from the husbano. 
Court refused to give her the cus- 
tody. De Mannemlle v. De Manne- 
ville^ Vol. X. 52. 

4. The Kind's Bench has no such 
delegated authority as representing 
th^ King. Ibid. 

B. No affidavit is necessary to ob- 
tain an order that a child, a ward of 
Court, shall not be taken out of ju- 
risdiction, even to go to Scotland. 
Ibid. 56. 

6. In cases of ill treatment, or to 
prevent the husband taking the in* 
terest of the wife's money in Court, 
her affidavit may be read. Ibid. 

7. The Court will do what is for 
the benefit of an infant upon peti- 
tion presented on its behalf, without 
regard to the prayer. Ibid. 59. 



PARLIAMENT, PRIVILEGE 

OF., 

And see Member of Parliament. 

— Peer. 

1. Bill for a reconveyance of a 
qualification to sit in parliament 
given by a father to his son, dis- 
missed with costs. Curtis v. Perry, 
Vo!. VI. 747. 

2. The authority to take the bill 
pro confesso against a defendant 
having privilege of parliament, 
standing out process or contempt, 
under stat. 45 Geo. 3. c. 124. § 5. is 
confined to bills for discovery only. 
Jones V. DaviSi Vol. xvii. 368. 

3. Costs against an officer vio* 
lating the privilege of parliamenti 

S3 
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from arrest. Wood, es parte, Vol. 



XYIII. 3. 



PARTNER 




And see Bankrupt, [P.] — Coh- 

PORATION,6. — FrAUD,8. — THE- 
ATRE, 2. — Trust Estate, 7. 

1 . The Court has sometimes taken 
the management of a brewery, to 
prevent one partner from destroying 
the adventure. Ex parte CFReiUy, 
Vol. I. 130. 

£• Judgment against one of two 
partners \ execution to be only of a 
moiety ; but in equity, upon the 
failure of one, the partnership fund 
is to be distributed among the joint 
creditors. Hankey v. Garret, Vol. i. 
240. 

3. If joint tenants of leasehold or 
freehold lay out money jointly upon 
it, in the way of trade, there is no 
survivorship. Lyster v. Dolland, Vol. 
I. 435. 

4. An advantage to be taken by 
a partner, out of the trade, may be 
measured in any way agreed on, 
and will not be usurious. Anderson 
V. Maltby, Vol. ii. 248. 

5. Bill by partner, under a parol 
agreement, charging misconduct in 
the other partner, and praying a dis- 
solution, account, and injunction 
from existing securities in the name 
of the firm : demurrer to the prayer 
for a dissolution, because there was 
no writing between them, overruled. 
Master v. Kirton, Vol. iii. 7o. 

6. Bankers, upon a deposit of 
money with them, gave notes bear- 
ing interest : the partnership was 
dissolved ; one of the partners soon 
afterwards died, and his creditors 
were called by advertisement ; an- 
other partnership was formed by the 
survivors and others, who reissued 
notes of the former partnership, and 
paid the interest of the deposit^notes 
for near two years, when they failed ; 
the assets of the deceased partner | 
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are not discharged. Daniel v. Crtns. 
Vol. III. 277. 

7. Partners bound by an instru 
ment executed by one in the pr 
sence of the others. Bum v. Bu 
Vol. III. 578. 

8. Though one of three panne 
be an infant, yet the action must ' 
against all three. JSr parte 
son, Vol. IV. 164. 

9. A separate creditor has no rig! 
against tne joint property, fartt 
than the separate interest of tl^ 
partner; viz. his share, upon a 
vision of the surplus, subject to 
accounts of the partnership. Joi 
property of an insolvent partne. 
therefore, taken in execution, for 
separate debt, cannot be held again 
the joint creditors. Taylor v. JFiei^ 
Vol. IV. 396. 

10. Assignee, executor, or se 
parate creditor, coming in the righ 
of one partner against the joint pro- — ' 
perty, comes into nothing more than^^ 
an interest, subject to an account,^, -^» 
&c. ; and therefore to the joint debts.*-- ^' 
Assignee, under a separate commit ' 
sion, has only the same right to stan 
in the place of the bankrupt by th 
common law, not under the bank- — ' 
rupt laws. Ibid. 

11. The question being, whether^ 
a partnership subsisted in the trad 
of a colliery, a question of fact to 
tried by evidence, as upon an issuer "^^^ 
the Lord Chancellor, upon appeal^ ' ^*> 
affirmed the decree upon the points^ 
decided at the KoUs ; and held far — -' 
ther, that the case was within th 
statute of frauds: the interest in th 
lease passing as an incident to th 
trade by operation of law ; and th 
evidence from books and letters wa^ 
admitted ; and an issue refused 
Forster v. Hale, Vol. v. 308. 

Partnership only proved by fiict 
aliunde, and not by the evidence o 
the parties themselves. Ex parti 
Benfield, Vol. v. 424. 

12. The goodwill of a trade, car— 
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on in partnership without arti- 
'^s, survives, and is not partnership 
*>C!k. Profits, accruedf after the 
-^.th of one partner, are joint pro- 
^irty. Hammond v. DotiglaSf Vol. 

• ^39. 

13. Whether, and under what cir- 
^loistances, a trader can plead in 
^^tement a partner abroad, Qu(sre, 
^^\, VI. 438. 

14. To make a partnership liable 
^ a demand, in respect of a separate 
'^insaction, an agreement must ap- 
^ar. Ex parte Peek, Vol. vi. 602. 

25. Ships purchased by one part- 
^r held separate property, as be- 
^een the creditors after his bank- 
uptcj and the death of the other, 
pon the circumstances; particu- 
uiy the registry being made in the 
ame of the one partner only; and 
eing afterwards continued for a 
urpose, that would have prevented 
ny claim of the other ; viz. a fraud 
ipon an act of parliament. Curtis 

• Ferry y Vol. vi. 739. 

16. Partnership of three manu- 
acturers in Lancashire sold their 
^oods in London in the names of two 
3iily: upon their bankruptcy, as 
Etmong their creditors, the property 
was held to be where the order and 
disrposition was at the time of the 
bankruptcy, according to statute £1 
Jam. 1. c. 19. § 10, 1 1. Ibid. 747. 
. 17. Demurrer to a bill by some 
members of a lodge of Freemasons 
against others to have the dresses 
and decorations, books, papers, and 
other effects of the society, delivered 
up ; and an injunction was allowed, 
on the ground that they affected to 
sue in a corporate character; but 
leave was given to amend ; the Court 
holding jurisdiction for the delivery 
of a chattel ; and, where there is a 
joint interest, permitting some to 
s;ne as individuals, representing the 
rest, in other instances than those 
of creditors and legatees, if incon- 
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venient to justice that all should be 
parties. Liqyd v. Loaringj Vol. vi. 
773. 

18. Injunction to restrain a sur- 
viving partner from disposing of the 
joint stock, and receiving the out- 
standing debts. Hartz v. Schroder, 
Vol. VIII. 317. 

19. Power of a partner to bipd 
the partnership; unless, from the 
nature of the transaction, it can be 
inferred to be separate; in which 
case previous authority or subse- 
quent approbation must be shown. 
Under these circumstances, proof in 
bankruptcy undisputed since 1793, 
and no one to explain the trans- 
action but one partner, inquiry re- 
fused. Ex parte BonbonuSfV oL\iiu 
540. 

20. No execution of an agree- 
ment for a partnership, some of the 
parties might dissolve it immedi- 
ately afterwards. Hency v. Birchj 
Vol. IX. 357. 

21. Interests in a partnership 
trade, under articles, to the widows 
of partners, and after to their re- 
spective children equally, held not 
to be vested in children dying in 
the lives of their mothers, the pri- 
mary object being to constitute a 
partnership, and to ascertain the 
manner in which the shares were to 
be enjoyed in succession ; the va- 
cancy must happen before the suc- 
cession could be ascertained. BaU 
main v. Shore, Vol. ix. 500. 

22. Where real estates were pur- 
chased for the purposes of such 
partnership trade, to be used in the 
trade as long as the partnership 
lasts, with a stipulation that, not- 
withstanding their interest in them 
as tenants in common, the partner- 
ship shall have a certain owner- 
ship; held that the property was not 
thereby varied, and subject to the 
covenant, it went as real estate. 
Ibid. 
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23. Upon a dissolution by agree- 
ment, and covenant by the con- 
tinuing partner to pay all debts, &c. 
who shortly after became bankrupt, 
held that the question, whether that 
which had been joint estate had 
become separate, depended upon 
the bona jides of the transaction. 
Ex parte Williams, Vol. x, 3. 

Equities subsisting among part- 
ners, and their effects, as between 
each other and creditors. Ibid, 

24. In cases of partnerships, pos- 
sessing houses, 8cc. the difficulty of 
distinguishing and arranging pro- 
perty, partly real and partly per- 
sonal, has never, except by the 
effect of the contract or will, been 
Keld sufficient against the heir. 
Stewart v. Marquis of Bute, Vol. xi. 
665. 

23. One partner permitted to act 
for the other, upon a power of at- 
torney, though not executed by all 
the partners, to vote in the choice 
of assignees. Mitchell, ex parte, 
Vol. XIV. 597. 

526. Bill by assignees of a bank- 
rupt, claiming a debt, which had 
been paid to his partner, as paid 
after notice of dissolution of the 
partnership, that partner retiring, 
and the bankrupt continuing, dis- 
missed ; the terms of the alleged 
arrangement not bei^g made out, 
so as to establish the right in equity 
of the bankrupt against the -legal 
right of the other partner. 

The other questions, therefore, 
were not determined : 

First, whether a demand, the re- 
sult of an overpayment in advance 
upon a single transaction of sale 
between merchants, or merchant 
and factor, was within the excep- 
tion as to merchants' accounts, in 
the statute of limitations. 

Secondly, as to the effect of that 
exception; whether including mer- 
chants' accounts generally, or those 
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only with items continuing within ^^-^^. 
the six years ? 

Thirdly, upon the objection 
laches, independent of the statut^ 
Z)w^ v. East India Company, V 
XV. 198. 

27. Payment to one partne 
good discbarge. Ibi^, £13. 

£8. One partner cannot sue 
parately. Ibid. 

!29. A partnership being dissol 
by the bankruptcy of one part'»:ie/' 
the assignees are entitled, b^y.^Dod 
an account and distribution of the 
stock, &c. to a participation of sub- 
sequent profits, made by the otfceic 
partners, carrying on the trade wicl^ 
the capital, as constituted at tlx^ 
time of the bankruptcy. 

As far as the profits may hair" 
been produced by a joint applic 
tion of that and other funds, 
Crawshay v. Collins^ Vol. xv. 218. 

30. Implied obligations amon 
partners, as far as they are not r 
gulated by express contract; fo 
instance, to use the joint propert 
for the benefit of all the owner 
Ibid. 226. ... 

31. Partnership may, after th 
determination of it by the contra* 
of the partners, continue for th 
purpose of winding up eng^gemen 
with third persons. Ibid. 

32. Partnership determined 
death : the legal property survive: 
not the beneficial interest, 
of the executor to the -value of 
testator's interest, to be ascertain 
not by calculation but by sale. 
227. 

SS. Whether, upon the death c^/* 
a partner, the goodwill survive-?/ 
Qiusre. Ibid. 

34. Partnership bound by the 
signatureof one partner. Ex parte 
Gardom^ Vol. xv. 286. 

35. Assignment by one partner 
of joint property, to secure his se- 
parate debts, must be subject to the 
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^i^^lnt debts. Young v. KeigAley, Vol. 

lev. 557. 

36. Partnership^ without any pro- 
vision as to its duration, may be 
determined without previous notice, 
subject to the accounts, to wind up 
the concern. Peacock v. Peacock, 
Vol. XVI. 49. 

37. Partnership, without any sti- 
pulation as to the proportions : the 
partners entitled, in equal moieties. 
Ibid. 

38. Affidavits admitted on mo- 
tion, after answer, for an injunction 
^nd receiver in the case of partner- 
ship, by analogy to waste. Ibid. 

S9. Creditors, as such, independ- 
ent of special contract, have no lien 
3r charge on the effects ; but in the 
listribution of joint estate, obtain 
Payment through the equities of the 
Partners, among themselves. JEs 
'^arte Kendal, Vol.xvii. 59,6. 

40. Partnership by agreement, for 
i participation in profits, or their 
Mplication. Ex parte Langdale, 
Vol. xviii. 300. 

. 41'. Partner without participa- 
tion of profit, by lending his name, 
ahough contracting that he shall 
suffer no loss. Ibid. 301. 
. 42; Motion by defendants to a 
l>ill for a partnership account for a 
"production of the accounts before 
answer refused. Pickering v. Rigby, 
Vol. xviii. 484. 

43. ' Partner by a share in profits 
without interest in capital. Ex -parte 
Hodgkinson, Vol. xix. 291- 

44. Option of creditor without 
notice of a dormant partner to con- 
sider himself a joint or separate 
creditor. Ibid. 294. 

45. Plea in abatement that there 
is a dormant partner. Ibid. 294. 

46. Dormant partner. Ex parte 
'Norfolk. Vol. XIX. 455. 

47. Partner by a share in the 
profits without interest in the capi- 
tid. Ibid. 457. 
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48. Election of a creditor. to, re- 
sort to a dormant partner as a joiiit 
creditor or not. Ibid. 458. . 

49* -As to late decisions at law ia 
favour of a plea of dormant partner, 
Qtusre. Ibid. 

50. Partner by the use of his 
name, without interest in the profit. 
Ea^ parte Watson. Ibid. 459. 

51. Mortgage to partners, their 
heirs and assigns, to secure debts 
due, or to become due, to them or 
the survivor, whether. available to a 
new partnership, formed by the ad- 
dition of another, in whose time the 
debt accrued, Qucere. . Ibid. 

52. Distinction between a dor- 
mant and nominal partner. The 
former liable in respect of profits: 
but one receiving a salary, not 
charged on profits, is not by that a 
partner* Ibid. 461. 

53. As to an action by one for a 
debt, contracted with him and an- 
other, permitted to prove, that he 
was not a partner, and the plea of 
dormant partner, where not to. the 
plaintifTs injury, Qtuere. Difficulty 
upon that with reference to the case 
of principal and surety. Ibid. 



PARTY. 
And see Baron and Feme, 9. — 

CORPOEATION, S. 

1. Residuary legatee must be 
party to bill for specific legacy, and 
there must be a general account, if 
assets are not admitted ; otherwise 
if they are. Wainuoright v. Water^ 
man, Vol. i. 313. 

2. Joint owner not necessary 
party to bill against factor on a de-. 
mand against the other moiety, de- 
fendant having kept separate ac-^ 
counts, and admitted the produce 
of that moiety to be in his. posses- 
sion. 7^^<?y;wcw^A V. Boyer, Vol. i. 417.' 
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§ 

5. A* itated by books in evidence 
for defendant to be a merchant 
abroad, and one witness swearing, 
be knew him late a merchant abroad, 
and no evidence of his return, suffi- 
ciently proved out of the jurisdic- 
tion, as would be presamea at law ; 
and defendant precluded from ob- 
jecting, that he was not a party. 
Weymouth v. Bqyer, Vol. i. 417- 

4. Defendant examined as a wit- 
ness: bill dismissed as to him with 
costs. Ibid, 418. 

- 5 . To bill by assignee of j ndgment 
assignor is a necessary party. CiUA- 
cart V. Letcis^ Vol. i. 463. 

6. Timber purchased for a col- 
liery : before it was applied to the 
use of the colliery some of the own- 
ers retired ; and it was paid for by 
those only who remained ; the for- 
mer owners are not necessary parties 
to a suit by those who remained, 
against the vendor on account of 
that sale. Massej/ v. Davies, Vol. ii. 

317. 

7. Bill by one trustee of stock 
against the other to compel him to 
replace it or give security according 
to his engagement, when the plaint- 
iff joined in transferring the stock 
into his name: demurrer, because 
the cestw/s que trust were not parties, 
overruled. Franco v. Franco, Vol. 
III. 75. 

8. Bill by devisees in trust to sell 
for specific performance of an agree- 
ment to purchase : exception to the 
report in favour of the title, that the 
persons entitled to the purchase- 
money, subject to debts, legacies, 
and other charges, were not parties 
to the suit: the Lord Chancellor 
was of opinion, they ought not to be 
parties to the conveyance: and if 
they were, their covenant ought to 
extend only to their own acts and 
those of the devisor ; not to a ge- 
neral warranty, without a special 
contract for it: but as the point 
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must come properly upon objections 
to the conveyance, the exceptiou 
was overruled upon the form. Ex- 
ception, that the persons entitled to 
the purchase-money subject to the 
charges, were not parties to the 
conveyance, overruled. Wakeraan 
V. the Duchess of Rutland, Vol. iii. 
9,SS. 504. 

9. Bill by devisees in trust to sell 
for specific performance of an agree- 
ment to purchase : that the heir of 
the devisor is not a party to the suit 
is not matter of exception to the 
report in favour of the title. lb. 234. 

10. Co-defendants not bound as 
to their rights with respect to. each, 
other, unless called upon to contendft 
upon them. Harmood v. Oglander, 
Vol. VIII. 1^. 

11. Devise to trustees and their 
heirs to the use of other trustees for 
1000 years: upon trust by sale, 
lease, mortgage, or otherwise, to 
raise and pay such sum as the per- 
sonal estate should fall short of the 
debts ; and after raising and paying 
thereof then in strict settlement. A 
bill being filed by creditors, the per- 
sonal estate proving deficient, and 
the trustees of the inheritance having 
contracted to sell under a power, 
upon their supplemental bill, pray- 
ing the beneiit of the accounts 
against the surviving trustee of the 
term, though no party to the original 
cause, that the debts may be paid 
out of the purchase money, and that 
on payment the term may be as- 
signed to the purchasers, it was so 
decreed; the defendants not ob- 
jecting. Fletcher v. Hoghton, Vol. 
V. 550. 

12. To a bill against a vendor for 
a specific performance, his stewards 
and receivers ought not to be made 
parties. A specific performance 
being decreed, the bill as against 
them was dismissed with costs. 
M^Namara v. Williams, VoL vu 143. 
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13. Defect of parties: defendant 
being liable to another suit. Brom- 
ley V. HoUandf Vol. vii. 1 1. 

" 14. Upon objection for want of 
parties, it is not necessary to point 
oat the parties by name, but suffici- 
ent if the objectipn points out whp 
the individuals are by some descrip- 
tion, enabling the plaintiff to make 
them parties. Attorney-General v. 
Jackson^ Vol. xi. 369- 

15. Where it is impracticable to 
go on with a record, attempting to 
bring all parties having interests in 
the subject to be charged the rule, 
that all parties interested shall be 
brought before the Court, will not 
be pressed ; so when it is attended 
with inconvenience almost amount- 
ing to that Adair v. New Biver 
Company^ Vol. xi. 429. 

iQ. The only case in which a per- 
son, against whom relief is prayed, 
is allowed to be made a party, is 
that of the agent of a corporation. 
Le Texier v. Marg. qfAnspach, Vol. 
XT. 164. 

When an agent is so involved in 
a fraud that tlie Court will charse 
him with costs, though relief cannot 
be prayed against him, yet if the 
costs are not prayed against. him a 
demurrer lies. tbid. 

 17. The strict rule, that all per- 
sons, materially interested, must be 
parties, dispensed with, where it is 
impracticable, or Very inconvenient; 
as in the case of a very numerous 
association in a joint concern; in 
effect a partnership. Cockbum v. 
Thompson^ Vol. xvi. 321. 

18. Defect of parties the subject 
of demurrer, or plea, as it appears, 
or not, on the face of the bill. B>id. 

19. Distinction between partners 
and creditors, and between general 
aud scheduled creditors, by analogy 
to the rule at law, that a plea in 
abatement must . show the proper 
party. . ii&td 325. 

20. Where it has been held suffi* 
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cient to bring before the Court the 
first person, having an estate of in- 
heritance. Ibid. 326. 

21. AH obligors in a joint and 
several bond, principal and sureties, 
must be parties, generally. 

Exception, where the surety is in- 
solvent; or has paid nothing. Ibid. 

22. Generally 9 a residuary legatee 
nmst bring before the Court all per- 
sons interested in the residue. 

Exception, where not necessary 
or convenient. Ibid. 328. 

23. Various cases, where parties 
dispensed with: bills by or against 
some tenants of a' manor; as for 
suit to a mill, Sec: some parishioners 
for tithes, or a modus: societies for 
insuring each other; which is not 
within the statute 6 Geo. 1. c. 18. lb, 

24. Plaintiff cannot put oif the 
cause for defect of parties, without 
consent, or a special ground; as, 
that he was not aware of the exist- 
ence of such parties. Jnnes v. Jiick" 
son, Vol. XV I. 356. 

25. Bill by a bankrupt, and the 
assignee; under an insolvent act, of 
which he afterwards took the benefit 
against representatives of the de- 
ceased assignees, and others, for an 
account of his estate and various 
transactions befoi'C and since the 
bankruptcy: no assignee in the 
bankruptcy being a party, aud col- 
lusion with persons accountable to 
the estate charged against only 
some of the representatives of the 
assignee. Demurrer allowed gene- 
rally for want of equity, and as 
relief might be had by petition in 
bankruptcy; and oretentis, the suit 
being multifarious as uniting parties, 
though in some respect connected 
having distinct interests. Saxton v. 
Davis, Vol. xviii. 72. 

26. Difficulty from the number of 
parties not to prevent the Court act- 
ing to in force a legal right. Adley y. 
fVMtstcAle Cpmpan^fW oL xix. 305. 

And see Demubjier, 6. 

S5 
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And 5^^ Will, [C] 5. 50, et seq.— 
Power, 70. 

1. Partition of an estate in com- 
mon, a good execution of a power 
to sell or exchange. Abel v. Heaths 
cate^ Vol. ih 98. 

2. Partition is a proceeding at 
law, but Chancery entertains suits 
for it, although no original jurisdic- 
tion and no express authority be 
given by the statute as to joint- 
tenants. Mundy s.'Mundjfy Vol. ii. 
124. 

3. The question whether a widow 
is entitled to arrears. from the death 
of her husband^ or only from her 
claim, cannot be decided on a writ 
of dower. Ibid. 128. 

4. Account would be decreed 
upon a bill, on a mere right of 
entry) if defendant admitted the 
title and receipt of rents and profits. 
Ibid. 

5. No costs to plaintiff in a writ 
of dower. Such writs are almost 
out of use : can only be opposed by 
a legal bar: formerly no other, but 
equitable bars now in daily practice. 
Ibid, 

6. On a bill for partition, the 
costs of executing the commission, 
and of all necessary proceedings in 
the cause must be defrayed by the 
parties in proportion to their inter- 
ests. Calmady v. Calmady, Vol. ii. 
568. 

7. No objection that other per- 
sons may come in esse, and be en- 
titled. Wills V. Slade, Vol. vi. 499. 

8. Commission of partition of a 
house decreed. Turner v. Morgan, 
Vol. vin. 143. 

9. Under a commission to four 
persons, two separate returns were 
made, one by the two chosen by 
plaintiff, and the other by those 
chosen by the defendant, held that 
it was in law the judgment of none 
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of ihem, nothing could be done 
upon ei tiler. Court issued another 
commission directed to five com- 
mistioners. Watson y. Duie of 
Northtmiberland, Vol. xi. 153. 

10* Decree for partition amon; 
several joint proprietors, and no ob- 
jection from a covenant not to in- 
close without general consent, rights 
of common and the inequality and 
uncertainty of the shares in propor* 
tion to other estates. The decree 
directed a reference to the Master 
to inquire, whether the plaintiff and 
defendants, or any and which are 
entitled; and in what shares, ac« 
cording to the respective values of 
the other estates, and then a com-* 
mission to divide accordingly ;' the 
costs of the partition to be borne 
by the parties in proportion to thd 
value of their respective interests, 
and no previous or subsequent costs 
by analogy to the proceedings 
law. Jgar v. Fairfax, Vol. xvn. 5dS. 

11* Upon a bill for a partition, 
interests and proportions to b 
ascertained by the Court, not th 
commissioners. Ibid* 543. 

12. A partition never affects thi 
parties ; rights of common, for i 
stance. Ibid. 54f4. ^ 

13. Commission to make parti- 
tion, not under the authority of an 
act of parliament, but from the 
ficulty attending partition at law^; 
where the plaintiff must prove hi 
title, as he declares, and also tb> 
titles of the defendants, by analog^^ 
to the equitable jurisdiction in tb^ 
case of dower. Ibid. 552. 
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And see Injunction, 2. IS. 

1. Patent for representing Italian 
operas, refused to be sealed, because 
the provisions for carrying it on 
were under an agreement with the 
Lord Chamb^JaiiH his executors 
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and administrators, and the right 
to the patent not sufficiently con- 
nected with the property in the 
house. Party applying for patent 
must oiake out a case not sufficient 
only to^answer objections; nor will 
the Court sign a patent which does 
^ not put a party under control, 
though there be no caveat. Ex 
parte (yBeiUy, Vol. i. 112. 

2i. Patent even in fee cannot stand 
if abused. Ibid, Vol. i. 118. 

3. It must be taken under proper 
re^tTaints. Ibid. 128. 

^tuere, If it can be the subject of 
a. trust? Ibid. 

4f. There must be separate bills 

VI pon distinct invasions of a patent : 

ottierwise of a right of fishery, or 

the custoni of a mill. Dilly v. Doig. 

Vol. 11.487. 

3. Ei^rolment of a patent cannot 
be dispensed with for the purpose 
p^ preventing the specification be- 
j^S made public. Ea: parte Koops, 
*^oi. VI. 599. 

€. After a patent has passed, the 
Uixie for enrolment cannot be en- 
{?**ICed without an act of parliament. 

y* Since the union of Great Bri- 
j^"^in and Ireland, the great seals are 
"istiqct for patents umonc other 
f^^ imposes. Universities v. Richard' 
^^^, Vol. VI. 708. 

^ « Where a 'patent granted for 

^'^ original machine had expired, 

^^^ the party had obtained another 

^^ improvements, the specification 

^* whiph described the original 

^-^hine with such improvements 

one entire machine without di- 

'^^guishing the improvements, the 

>irt granted an injunction on the 

^^und of long possession, but di- 

^ ted an issue to be tried speedily 

ascertain whether the condition 

enrolling the specification had 

J^^^n duly complied with. Hanner 

^ Plane J Vol. xiv. 130. . 
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PAUPER. 

1. Pauper is liable to be com- 
mitted for filing an improper bill. 
Pearson v. Belchter, Vol. iv. 630. 

2. Party dispaupered, the affi- 
davit being that he was not wor^h 
51., except the matters in question. 
Spencer v. Bryant, Vol.. xi. 49. 

. 3. The Court is always tender o( 
dispaupering a party, fvhitelocke y. 
Baker, Vol. xiii. 511. 

4. Practice at law as to. suipff in 
formd pauperis. Corbett y. Corbett, 

Vol. XVI. 407. 

5. Pauper not proceeding to trial, 
after giving notice, dispaupered, or 
not permitted to proceed. Ibid. 

Whether proceedings would 'be 
staid in an action by a pauper, until 
payment of costs of a. nonsuit in a 
former action for the same cause, 
as a pauper or not, Qtuere. Ibid. 410. 

6. Costs to a pauper. 
Whether more than out of pocket, 

Qtuere. Frost v. Preston, Vol. xvi. 
160.. 

7- Plaintiff a pauper. Costs of 
impertinences expunged from the 
answer, ordered to be taxed as dix)es 
costs, to be paid into Court. Rat- 
tray v. George, Vol. xvi. 232. 

8. Diiferent decisions as to costs 
to a pauper. Ibid. 233. ^ 

9. Costs against a pauper for 
scandal. Ibid. 234. 

10. Improper and vexatious con- 
duct in a former suit, or a subscrip- 
tion, though liable to be impeached 
as maintenance, no ground for dis- 
paupering, Corbett Y. Corbett, Vol. 
XVI. 407. 

Notice of motion by a party in 
forind pauperis, must be signed by 
the clerk in Court. Gardiner v. 
, Vol. xvii. 387. 



PEER. 

1. Construction of the 2:eneral 
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order, 13th Januarjr, 1794«, in the 
case of a peer, defendant ; that in 
the cases specified, upon applica- 
tion for time to answer, the defend- 
ant shall enter his appearance ; and 
uadertake^ that, if the answer is not 
put in, a sequestration shall go : 
c. e. a sequestration absolute. Gre- 
gor V. Lord Arundel^ Vol. viii. 87. 

3. Peeress answering upon ho- 
nour, in exactly the same situation 
as another defendant answering on 
oath. Gilpin v. Lady Southampton, 
Vol. XVIII. 469. 



PENSION. 

To entitle the widow of an officer 
in the army to the pension from 
government, the marriage must 
have taken place before he retired 
from the service. M'Kenm/ v. East 
India Company , Vol. iii. 204* 
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And see Executory Devise. 

1. An unborn child of a person 
in esse may be made tenant for life ; 
if beyond that the absolute interest 
is disposed of. RouHedge y.DorrU, 
Vol. II. 357. 

2. A limitation of personal pro- 
perty after a disposition, that would 
raise an intail express or implied in 
real estate, is void ; and the person, 
who would be tenant in tail, takes 
the absolute interest. Ckandless v. 
Price, Vol. in. 99. 

3. No limited number of lives for 
the purpose of postponing the vest- 
ing of an executory devise. 2%e/- 
lusson V. Woodford, Vol. iv. 313. 

4. Limitation of a term, or the 
trust of a term, for twenty lives, &c. 
being successively held good. Ibid. 
332. 

5. By the law of Scotland land 
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may be made unalienable for ever^ 
unaer certain regulations. Ibid. 339 '-' 

6. Residue of personal estate be^ 
queathed to the children of the tes- 
tator's two daughters, their execu- 
tors, &c. with a limitation over, i 
case both his daughters should di 
without issue: a vested interest i 
the grand children : and the limita — 
tion over is too remote. Bawlins^i^^ 
Gddfrap, Vol. v. 440. 

7. Trust by deed, creating estate^s 
tail, after any contract for aliensi^- 
tion to raise a sum of money for tL ^ 
persons next in the course of limitat.- 
tion, declared void, as tending t:<3 
a perpetuity, and inconsistent witli 
the rights of the tenant in tal7. 
Mainfwaring v. Baxter^ Vol. v. 458. 

8. A limitation, which would 
create an estate tail as to freehold 
property, would give the absolute 
interest as to personal estate. Ex 
parte Sterne, Vol. vi. 159. 

9. Bequest of personal property 
to A. for life ; ana after her decease 
to her children, when at the age of 
twenty-seven respectively; and in 
the event of her not leaving any 
child or children, or of the death of 
all under the age of twenty-seven, 
over. The limitation over too re- 
mote. Cambridge v. RouSj Vol. vin. 
e4. 

10. Testatrix save all her estate, 
real and personal, to her daughter 
and her heirs, and half the naviga- 
tion money for her natural life ; and 
in case she dies without issue, all to 
be divided between four nephews 
and nieces named ; the part of one 
only for life, and to be. aivided be- 
tween the survivors. The limita- 
tion over too remote, there being 
no expression or circumstance to 
limit tne generality of the words to 
a failure of issue at the time of the 
death. As to what propertj^ it ex- 
tends to, Qtucre, Barlow v. SalieTi 
Vol. xvii. 479. 
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11. The words 'Mie without 
issue" have their legal signification, 
viz. a general' failure; unless there 
ar^ expressions or circumstances 
from which it can be collected that 
h-e^jr are used in a more confined 
ertse. Ibid. 482. 

12. Though where nothing but a 
l^^l^ interest is given over upon a 
i^ilure of issue, it must necessarily 
^^ intended a failure within the com- 
»9.9s of that life; where the entire 
^tuerest is given over, the mere cir- 
'U. instance that one taker is confined 
^ a life interest, furnishes no indica- 
^On of an intention to make the 
^tole bequest depend on the exist- 
^tice of that person, when the event 
happens on which the limitation 
^Ver is to take effect. Ibid. 482. 

IS. Devise for life, and in default 
of issue, to another for life ; and in 
default of his issue, remainder over : 
the limitation over void, as to the 
personal property, either as too re- 
mote, or an estate tail by implica- 
tion. Ibid. 484. 



PERPETUATING TESTI- 
MONY. 

1. Demurrer allowed to bill to 
perpetuate testimony to a right of 
common and of way, because 
charged so generally, that defend- 
ant could not know the point to be 
examined to. Cresset v. MiUon^ 
Vol. I. 449. 

2. Bill to perpetuate testimony of 
the legitimacy of the phiintiffs, en- 
titled in remainder in tail after an 
estate for life : demurrer by the 7th 
and 8 th in remainder after the 
plaintiffs and the other defendants, 
all infants, over-ruled : any interest, 
however slight, being sufficient. 
Ijord Dursley v. Fitzhardinge, Vol. 
VI. 231. 
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S. The next of kin of a lunatic, 
however hopeless his condition, have 
no interest whatever in the property ; 
and therefore cannot sustain a bill 
to perpetuate testimony. So an heir 
apparent cannot have a writ de ventre 
inspiciendo. But they may contract 
upon their expectations ; and may 
perpetuate testimony with reference 
to the interest so cre^tedt Ibidm 
260. 

4. The Court will not perpetuate 
testimony of a right, which may be 
immediately barred by the defends 
ant. Ibid. 262. 

5. To support a bill to perpetuate 
testimony, the plaintiff must l;iave 
an interest : but the minuteness or 
remoteness of it is no objection. A 
mere contingency, however near and 
valuable (with the exception of the 
case of a wager) the expectation if 
issue in tail, heir apparent, or next 
of kin of a lunatic, not sufficient : 
therefore, a demurrer to a bill by 
tenant in tail in remainder and his 
issue, to perpetuate testimony of 
the validity of his marriage, allowed. 
Whether a bill could be maintained 
by the trustees to preserve contin- 
gent . remainders, representing also 
the legal inheritance of the whole 
estate, Qucere. AUan v. AUan, Vol. 
XV. 130. 

6. Depositions in perpetuam rei 
memoriam, not published in the life 
of the witness except on incapacity 
to travel by sickness, £cc.: such 
orders, except in the excepted cases, 
proceeding on affidavit or the death 
of the witness: some expressly dje- 
claring, that the depositions of the 
other witnesses shaU not be read^ 
Morrison v. Arnold^ Vol, xix. 670. 

7. Distinction between examina- 
tion in perpetuam rei memoriam and 
de bene esse. In a suit for the former 
purpose after the examination there 
is an end of the cause. Ibid. 
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PERJURY. 

To convict for perjury, what is 
sworn must be both false and ma- 
terial. Clapham v. White, Vol. viii. 
38. 



PERSONAL ESTATE. 

Personal estate is so fluctuating 
in its nature, that it is impossible 
to make, every, specific article the 
subject of settlement. Vol. v. 274. 

And see Money as Land — As- 
sets—Charge AND DlSCHARG£, 
passim. 
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And see Fine, 5. 

1. Demurrer only admits facts 
well pleaded, and the facts alone 
without the conclusion of law. Ford 
\. Peering^ Vol. i. 78. 

J. Demurrer lies when it is clear 
that taking the charges to be true, 
the bill would be dismissed at the 
bearing. Ulterson v. Mair, Vol. ii. 

95. 

3. To a charge on a bill that A. 
ditd, seized in fee of estates in Der- 
byshire and elsewhere; plea, of fine 
of all the estates charged in the bill 
and of which A, died seized in fee, 
held to be sufficient averments, that 
they were in Derbyshire and none 
elsewhere. But Court would not 
intend that there were advowsons, 
merely because mentioned in the 
fine. Butler v. Every ^ Vol. i. 136. 

4. If defence to bill for specific 
performance of agreement for a pur- 
chase depends merely on want of 
title in vendor, defendant ought to 
rest on his answer, and not file cross 
bill to have it delivered up, or to 
prevent an action ; for plaintiff can- 
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not succeed at law. HiUon v. Bi 
row, Vol. 1. 284.. 

5. True way of pleading is t^ 
plead facts. Hilton v. Barrow, Vo X- 

I. 285. . ^ 

6. Where a surplus to be distr^j- 
buted is an uncertain sum, th« 
Master ought to report the shares ii 
aliquot parts, not in money. Jltof' 

ney General v. Haberdashers* Com- 

pant/. Vol. I. 295. 

7. Defendant stating himself trus 

tee for mortgagees decreed todelivei 
up deeds, because he did not nam« 
them, so that plaintiff could amend' -, 
Earl of Scarborough v. Parker ^ Vok • 

I. 267. 

8. Demurrer allowed ; the bil 1 
not connecting the fraud with th^ 
transaction sufficiently. East Indii 
Company v. Henchman^ Vol. i. 287i» 

9. General charge of combinatio 
to defraud too loose. Ibid. 

10. Charge that defendant wats 
appointed resident at the Eastlndi^ 
Company's factory at M. not a su f^ 
ficient charge that he was factor. 
Ibid. 

11. Every thing well pleaded is 
confessed by demurrer. Ibid. 2SC>. 

12. Defendant to bill for disco- 
very and account objecting by an- 
swer, that he had no concern in the 
business, must answer fully, though* 
such a plea would bar both disco- 
very and relief. But if the fact i^ 
so, there cannot be a decree against 
him. Cartwright v. Hateley, Vol i. 
292. 

13. Bill by Nabob of the Car- 
natic V. East India Company for 
discovery and account of rents and 
profits of his territories while in- 
their possession as security for debt; 
and for the balance, submitting to 
pay it, if against him. Plea, that 
by divers charters, &c. and statutes 
confirming them, defendants have, 
sole priviTegc of trading to. India, 
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a right to send men^ ships, &c. 
to commission officers to con- 
e or make peace and war, 8lc. 
heir advantage with any natives 
Christians; that plaintiff is a 
ve sovereign, not a Christian; 
all the transactions in the bill 
ed between him as such sove- 
3 and defendants in exercise of 
' privileges; and related to 
ers transacted between them 
regard to peace and war, and 
rity and defence of their respect- 
possessions; and therefore are 
^gnizable in this or any muni- 
I court. Plea overruled; and 
Dg been once amended, farther 
refused ; and defendants com- 
d to answer immediately. Nor- 
of the Camatic v. Easl India 
lany, Vol. i. 371. 
. Plea tojurisdiction must show 
ler. Ibid. 372, , 
. Plea to jurisdiction of all 
s absurd, because the same as 
in bar. Ibid. 

. Plea must tender issuable 
T. Ibid. 393. . 

Plea of statute of frauds a 
defence to parol variation of 
ment for a lease: not if it only 
nts to waiver of part, or to 
slaration of trust. Jordan v. 
ins, Vol. I. 402. 

A speaking demurrer over- 
It is bad also at law. Ed- 
Buchanan, Vol. II. 83. 

PJea averring in answer to a 
;e of constructive notice, thjit 
endant'^ knowledge and belief 
was no notice disallowed ; it 
;'to answer the facts, and the 
. is to make the construction. 
d V. Sanders, Vol. ii. 187. 
Bill prayed that the defendant 
; state the particulars of his 
ree as heit, and of the births, 
•ms, marriages, deaths, or bu- 

demurrer allowed. Ivif v. 
nch, Vol. II. 679. 
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21. Joint and separate demands 
by the same bill ; demurrer allowed. 
Harrison v. Hogg, Vol. 11. 323. 

22. Defendant cannot demur, be- 
cause a feoffment is stated, without 
stating livery, or a bargain a^id sale 
without stating enrolment; they 
will be intended perfect. Ibid. 

23. Upon bills by rectors and 
vicars the defendants may split their 
titles. Ibid. 328. 

24. Defendant is not bound by a 
mistake in bis answer, as to the 
effect of an instrument, when the 
answer referred to the instrument. 
Jones V. Smith, Vol. 11. 372. 

25. Plea of a fine overruled, be- 
cause no seizin was alleged. Page 
V. Lever, Vol. 11. 450. 

26. Bill for account of profits 
made by breach of trust, and in- 
junction to prevent recovery at law 
of another sum under the same 
circumstances: upon the answer 
coming in, the injunction was dis- 
solved, and the money paid under 
the action : not necessary to charge 
that fact by supplemental bill. Mas^ 
sey V. Davies, Vol. ii. 317. 

27. Where the plaintiff is entitled 
to the discovery he seeks in support 
of an action, a prayer for general 
relief, or for relief that is conse- 
quential to the prayer for discovery, 
as an injunction, will not sustain a 
demurrer. Brandon v. Sands, Vol. 
II. 514. 

28. Plea to a bill of discovery in 
support of an action under stat. 9 
Anne, c. 14. for money lost at play, 
by the assignees of the loser, a 
bankrupt, that the action was not 
commenced and the bill exhibited 
within 'three months, overruled. 
Ibid. 

29. Plaintiffs having brought an 
action against the defendant to re- 
cover payments made for insuring 
lottery tickets, prayed a discovery 
and account, ofiering to allow pay- 

T 
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ments made by the defendant: as 
the defendant could not have that 
advantage at law, a demurrer was 
overruled. Brandon v, Johnson, Vol. 

11.517. 

30. Bill by an annuitant under 
a will for an account of arrears 
against two administrators with the 
will annexed : one pleaded the sta- 
tute of limitations to so much, as 
sought satisfaction for the arrears^ 
or so much, as was stated to have 
accrued due previous to six years 
before the bill: he also by answer 
set up an agreement to relinquish 
the annuity : plea overruled without 
prejudice to insisting on the same 
matter by answer. Higgins v. Craw- 
ford, Vol. II. 571. 

31. Bill against bankrupt and 
assignees charging a fraudulent 
bankruptcy to defeat the plaintiff's 
execution, and stating, that under 
an agreement with the assignees 
for an arbitration, the plaintiff de- 
posited the goods for sale, the pro- 
duce to be in trust according to the 
award, that he had lost his copy, 
and the assignees had obtained the 
original from the person with whom 
it was deposited for the benefit of 
all parties, and refused inspection, 
prayed a discovery and injunction : 
a demurrer by the bankrupt dis- 
allowed. King V. Martin, Vol. ii. 
641. 

32. Defendant pleaded 40 years' 
possession without account or ad- 
mission of any debt to a bill setting 
up an old mortgage and stating an 
account settled, and that owing to 
infancy, coverture, and other ais- 
abdities, plaintiffs could not pro- 
ceed ; the plea was allowed. Blewitt 
v. Thomas f Vol. ii. 669. 

S3. Administrator disputing by 
his answer the foundation of the 
bill, viz. a balance of accounts 
against the testator's estate, need 
not set forth an account of the per- 
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sohal estate by way of schedule. 
Phelips V. Caney, Vol. iv. 107. 

34. A schedule to an answer con- 
taining at length a bill of costs, and 
observations with reference to a bill 
formerly delivered for the same 
business, held impertinent: though 
the bill called upon the defendant 
to set forth how he computes and 
makes out his demand, with all the 
particulars relating thereto, with in- 
terrogatories pointed to the parti- 
cular itemSy and to a minute com- 
parison of the two bills. Alsager^. 
Johnson, Vol. iv. 217- 

35. Plea of a suit depending in the 
Court of Chancery in Ireland for 
the same matter overruled. Lori 
Dillon V. Alvarez, Vol. iv. 357. 

36. Bill charging that the de- 
fendants had got the title deeds and 
mixed the boundaries, prayed a dis- 
covery, possession, and ah account: 
demurrer allowed. Loker v. RoUe, 
Vol. III. 4. 

37. Bill stating generally that 
under some deeds in the custody of 
the defendants, plaintiflF was en- 
titled to some interest in some 
estates in their possession, prayed 
a discovery, and delivery of the 
title deeds, possession of the estates, 
and an account: demurrer to the 
whole bill allowed. R;^ves y. Byoes, 
Vol. in. 343. 

^8. The answer need not set forth 
an account, where the ground, upon 
which it is prayed, is denied: as 
where the bill charged a dealing in 
pictures by commission, and the 
answer denied that; and stated, that 
the defendant sold them to the 
plaintiff in the course of his trade. 
Marquis of Donegal v. Stewart, Vol. 
III. 446. 

39. The office of a pleader is, pot 
to make a case, but to stale it fairly 
according to his instructions. WaJhs 
v» Duke of Portland^ Vol. in. 501. 

40. Forty-six years aft^ a decree 
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directing, in execation of the trusts 
of the will, a conveyance in fee to 
the tenant in tail male, having 
also the reversion in fee, with con- 
sent of the only intermediate re- 
mainder-man in tail male, a bill was 
filed against their devisees; the 
plaintiffs claiming under an old 
voluntary grant, out of the rever- 
sion, the estates tail being spent 
and no recovery ; and praying a dis- 
covery and conveyance. A general 
demurrer was allowed ; though the 
decree and conveyance were stated 
only by way of pretence, not ex- 
pressly charged ; the whole right as 
Sainst the defendants being found- 
on that conveyance. Fletcher v. 
ToUet, Vol. V. 3. 

41. Admission of assets prevents 
the necessity of setting forth the 
accounts. PvUen v. Smithy Vol. v. 21. 

42. Bill by the East India Com- 
pany claiming from a part-owner of 
a ship, freighted by them, double the 
sum received by him for the sale of 
the command, to be paid or allowed 
under the charter-party and a by- 
law of the company, one moiety to 
their use, the other to be paid or 
returned to the person, who shall 
give the Company information, and 
make proof; the deed being, on 
settling the account, canceljed 
iirough ignorance ot the fact. De- 
nurrer to the discovery, because it 
night subject the defendant to pe- 
lalty, covering not only the direct 
charge, but also circumstandes of 
acre inducement, as the execution 
tnd cancellation of the deed, and 
o the relief, generally, for want of 
equity, and for defect of parties, 
'iz. the other part-owners, particu- 
arly one, who executed, and the 
oformer, was overruled. East India 
lompany v. Neave^ Vol. v. 173. 

Demurrer both to the disco* 
'ery and relief, if gdod as to the 
Bitter, shall be edlowed as to both ; 
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jthough the plaintiff may be entiiled 
to the discovery. Ibid. 185. 

43. Demurrer allowed to a bill 
to have a presentation to a living 
upon the next avoidance delivered 
up; charging the defendant with 
gross misconduct in obtaining it, 
and in other respects, while a private 
tutor in the family. M^Namara v. 
, Vol. V. 824. 



44. The interrogating part of a 
bill is to be construed by the al- 
leging part; and not to be consi- 
dered more extensive. MucTcleston 
V. Brown, Vol. vi. 62. 

45. If the plaintiff is not entitled 
to the relief, 'though he is entitled 
to discovery, a general demurrer is 
good. Ibid. 63. 

46. Plea covering too much or- 
dered to stand for an answer, with 
liberty to except. Jones v. Pengree^ 
Vol. VI. 580. 

47. Plea of the statute of limita- 
tions, supported by an answer, or- 
dered to stand for an answer, with 
liberty to except : the charges of 
the bill not being sufficiently an- 
swered. Bat/ley v. Adams, Vol. vi. 
586. 

48. Whether the charges of the 
bill must be met by way of aver- 
ment in the plea, as well as by the 
answer, Qiuere, Ibid. 

49. Office of a plea in bar at law 
to confess the right to sue, and 
avoid it by matter dehors : so in this 
Court in general cases. The ex- 
cepted cases, where the plea must 
be. supported by an answer. Ibid. 
594. 

50. Variation as to a plea good 
to the relief, but bad to the dis- 
covery. Street v. Rigby, Vol. vi. 8I9. 

51. Plea may be good in part and 
bad in part. Ground of the di- 
stinction in that respect between a 
plea and a demurrer. Mayor, %c, 
of London v. Levy, Vol. viii. 403. 

52. If a bill is filed for discovery 

T2 
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and relief, and the plea is held suf- 
ficient to bar the relief, it is also to 
bar the discovery. Sutton v. Earl 
of Scarborough, Vol. ix. 71. 

53. Defendant having answered, 
must answer fully, hoVever he might 
at first have objected to answer at 
all. Taylor v. Milnes, Vol. xi. 42. 

54. After demurrer to the whole 
bill overruled ; defendant cannot put 
io a demurrer to part without leave 
of the Court. Bclker v. MeUish, Vol. 
XI. 68. 

55. A demurrer cannot, as a plea 
may, be good in part and bad in 
part. Ibid. 

56. When a demurrer to the whole 
bill is allowed, strictly the bill out of 
Court ; but in the discretion of the 
Court it may set the cause on foot 
again, even after being dismissed. 
Rid. 72. 

57. Matter in an answer, what- 
ever be the nature of it, if relevant, 
is not scandalous. Lord St. John v. 
Lady St. John, Vol. xi. 526. 

58. Amendment permitted after 
answer by praying injunction 
against an executrix suggesting a 
devastavit and collusive sale, but 
confined to the prayer for injunc- 
tion, and without prejudice to the 
plaintiff's taking exceptions to the 
answer. Jacob v. Hall, Vol. xii. 458. 

59. Defendant pleading purchase 
for valuable consideration without 
notice, must aver that the vendor 
was seized, and was in possession ; 
which would be satisfied by the 
possession of the tenaiit. Daniels 
V. Davison, Vol. xvi. 252. 

60. JNegative plea to a bill for an 
account of stone taken from the 
plaintiff's quarry, under a ^promise 
to account, alleging assurances that 
accounts were kept; plea denying 
only the promise that the accounts 
had been kept, overruled. Jones v. 
Davis, Vol. XV I. 262. 

61. Plea, filed under an order for 
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time to answer, regular. De'MinCk- 
wits V. Udney, Vol. xvi. 355. 

62. Defendant refusing a full dis- 
covery, not by plea or demurrer, 
but by answer, compelled to make a 
full answer; and, on motion, to 
produce books, &c. SomerviUe y. 
Mackay, Vol.- xvi. 382. 

63. Negative plea. Ibid. 387. 

64. A plea (that the original 
plaintiff, ^feme sole, married alter 
the suit was instituted, and a settle- 
ment was executed, assigning all 
her right and interest to trustee for 
her and the issue, by which a sup- 
plemental bill became necessary) 
good in substance, but concluding 
mformally, allowed to be amended. 
Meremether v. Hellish, Vol. xni. 
435. 

65. A plea must reduce the de- 
fence to a single point, which how- 
ever may consist of a variety of 
facts. Jkitchie v. Aylwiny Vol. xv. 
82. 

6Q. Qtuere, Whether a defendaot 
can by answer refuse to give a full 
answer? Home v. Teed, Vol. xv. 
372. 

67. Profert dispensed with where 
a bond is lost, and relief in equity 
where security lost. Mackretk v. 
Symmons, Vol. xv. 338. 343. 

68. Office of a plea, generally, 
not to deny the equity, but to bring 
forward a fact, the result perhaps 
of a combination of circumstances, 
which, if true, displaces the equity. 
Rome V. Teed, Voj. xv. 377. 

69. Distinction as to pleading 
between law and equity ; the latter 
admitting the denial of some fact 
alleged by the bill, in some in- 
stances, with certain averments, as 
a good plea. Ibid. 

70. Excepted cases where a party 
is not bound to answer a particular 
circumstance, viz. not to criminate 
himself; the case of a purchaser fqi 
valuable consideration. Ibid. 378. 
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71. Generally, the bill and an- 
swer should form a record, upon 
which a complete decree may be 
obtained. Ibid. 

72. Demurrer allowed to a sup- 
plemental bill, as stating circum* 
stances subsequent not only to the 
original bill, but to publication : 
first, as not properly supplemental 
matter ; secondly, as not material. 
If materiBl, the benefit might be 
obtained in another shape; perhaps 
by a special application for the op- 
portunity of examining witnesses, 
or a bill of discovery ; as the object 
may be discovery only, or also relief; 
and in that case, that the answer 
or evidence may be read at the 
hearing. Milner v. Lord Harewood, 
Vol. XVII. 144. 

73. To a bill by an heir against 
a claim under a devise, for a dis- 
covery, and that the witnesses may 
be examined de bene esse^ and their 
testimony recorded, a general de- 
murrer for want of equity being 
allowed, the defendant was not per- 
mitted to demur ore terms as to the 
examination of witnesses ; not being 
made the subject of demurrer on the 
record. Pitts v. Short, Vol. xvii. 
213. 

74. General demurrer lies where 
the plaintiff, though entitled to dis- 
covery, is not entitled to relief. 
Ibid. 216. 

 75. The rule that the plaintiflF 
being entitled to discovery only and 
not to the relief, a general demurrer 
lies; does not prevent a demurrer 
to the relief, giving the discovery. 
Todd V. Gee, Vol. xvii. 273. 

76. Demurrer not good in part, 
and bad in part; therefore going to 
relief, to which the plaintiff was 
entitled, overruled generally ; the 

Elaintiff, a purchaser, not being 
arred by a report against the title 
in another suit, upon a bill against 
him by the vendors. Ibid. 273. 
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77- Prayer material in construct- 
ing charges not direct. Saxton v. 
Davis, Vol. xviii. 80. 

78. Plea, supported by answer, 
which must a^o contain a denial 
generally by account. Morison v. 
Tumour, Vol. xviii. 182. 

79. Demurrer to so much of a 
bill as called for a discovery of cases 
laid before the counsel, and the 
opinions, overruled, as covering facts 
material to the plaintiff's case. 
Richards v. Jackson, Vol. x viii. 472. 

80. Plea to discovery, that it may 
subject party to penalties, and also 
to impeachment by. the Commons, 
is inconsistent, and therefore bad. 
Nobkissen v. Hastings, Vol. 11. 84. 

81. Not usual to refuse leave to 
amend a plea, but party must be 
tied down to a short time, and when 
it seemed incapable of amendment; 
leave given to withdraw and plead 
de novo in a fortnight. Ibid. 

82. Distinction in declaring for 
goods bargained and sold, or sold 
and delivered. JEr parte M^Gae, 
Vol. XIX. 609. 
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Lease deposited to secure a debt, 
depositary decreed to perform the 
covenant and take an assignment, 
paying the costs of it, and cannot 
abandon because being entitled to a 
legal conveyance, equity will con- 
sider him as having it. Lucas v. 
Comerford, Vol. 1. 235. 



POLITICAL TREATIES. 

Political treaties between a foreign 
state and British subject, acting 
under chartered rights, under an act 
of parliament, are notsubjects of mu- 
nicipal jurisdiction ; a bill founded 
on such treaties was therefore dis- 



278 POWER. 

missed. Nabob ofCamatic v. East 
India Company^ Vol. ii. 56. 
And 5^^ Power, 8. 



PORTIONS. 
See Exoneration, 13. — For- 

FBITUBE, 1. 



POSSESSION. 

1. Possession of a house by de- 
livery of the keys. Guest v. Horn- 
fray, Vol. v. 818. 

2. A question upon the rule, 
'^ Possessio Fratris^^ &c. depending 
upon the implication of an estate 
for life: Wheldale v. Partidge^ Vol. 
V. 388. 



POST-OBIT SECURITY. 

Post-obit security, though not on 
reasonable terms, may be valid ; but 
on grounds of public policy, strictly 
examined. Curling v. Mrs, TarniS" 
hendy Vol. xix. 65i8. 



POW^ER OF ATTORNEY. 

Power of attorney revocable, and 
in ordinary cases, would not found 
the jurisdiction for delivering up in- 
struments : but where executed for 
valuable consideration, this Court 
would not permit it to be revoked. 
Shepherd v. Lut^idge^ Vol. vii. 28. 
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And^e^VoLUNTARYSETTLEMENT. 

1. Devisee of stock for life, with 
absolute power of appointment, if 
no children, case referred to the 
Master, where grounds of suspicion 
whether a child born or not. Sad- 
thorpe V. Burgess, Vol. i. 91. 
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2. Qucere^ Whether the words 
^^Jrom lime to time'" in a power to 
appoint rents and profits of real, but 
omitted in the power to appoint the 
produce of personal, will prevent a 
sweeping appointment of the whole, 
the power extending to the whole 
after death. Pi/bus v. Smith, Vol. i. 
190. 

3. Testator devised to his wife 
several houses; to his sisters his 
money in securities for their lives; 
then divided his fortune in small le- 
gacies ; but the legatees to take no- 
thing till the death of his wife and 
sisters; and made residuary lega- 
tees: under the following clause, 
" I impower my wife to give away 
at her death 1000/., to A. and B. 
100/. each, the rest to be disposed of 
by her wiil,^ there is no absolute 
legacy, but a naked power to the 
wife : who being dead without any 
disposition, the objects specified are 
not entitled. Bull v. Vardif, Vol. i. 
270. 

4. A power must be executed in 
order to create a charge. lUd. 272. 

5. An illusory share may be ac- 
counted for by circumstances. Bqjjlc 
V. Bishop of Peterborough, Vol. i. 299- 

6. Trustee to appoint cannot ap- 
propriate pan of the sum appointed 
to himself; but may recall it into thfc 
original fund. Ibid, 300. 

7. Fund given to J, for life with 
power of appointment during life, 
and after death, for want of appoint- 
ment, over : it is not a vested inter- 
est till after death of tenant for life> 
the power subsisting upon it. Ibid, 
300. 

8. Acts done by subjects under 
powers given by the country bind 
the country ; as signing of plenipo- 
tentiary in its own nature, though 
that is not now understood to bind 
till ratification. Nabob ofCamatic 
V. Bast India Company, Vol. i. 392. 

9. Three powers by settlement; 
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4rst to husband and wife jointly to 
Taise and appoint 3000/. ; secondly, 
to husband alone to raise and ap- 
point 2000/. ; thirdly, to survivor to 
raise and appoint such sum as would, 
with the sum before, raised, make 
5000/. The wife joining in raising 
3000/. under the joint power for the 
husband,hecovenantednotto charge 
by the power reserved to him alone, 
or any other power whatsoever 
during her life, and so long as the 
said 3000/. should remain unpaid, 
without her consent. After her death 
he did by deed poll charge with 
2000/. more to be paid to his exe- 
cutors for debts, &c. and otherwise 
in performance of his will, or as he 
should appoint by it; and died, 
leaving his second wife executrix, 
without taking notice by his will of 
the charge, the deed being found 
uncancelled. The 2000/. held well 
charged, and went to the executrix 
by a special appointment. Earl of 
tLvbridge v. Bat/ly, Vol. i. 499. 

Act done under a power in a 
deed, is as if incorporated in the 
deed when executed. Ibid. 510. 

10. An interest under a power is 
not before execution the estate of 
the party ; and will not pass by ge- 
neral words, nor are they alone suf- 
ficient to dispose free from incum- 
brance. Blake v.Bunbur7/,\oLi.525, 

11. father having power to ap- 
point among children, and pur- 
chasing the share of one, cannot by 
appointment entitle himself to more 
than the share of that child in de- 
fault of appointment. Smith V. Lard 
Camelfordj Vol. ii. 714. 

!£• A power to charge a sum in 
gross implies a power to give any 
rate of legal interest, and the rule of 
Court to give 4/. per c^t only ap- 
plies where no rate is specified by the 
party having power to fix it. Lewis 
V. Frele, Vol. ii. 507. 

The reason of the rule of Court is, 
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that money is' generally to be had 
at that rate, but the rule is not in- 
variable. Ibid, 511. 

13. Devise of real to be sold, and 
the produce with the personal to 
testator's wife for life, with power to 
appoint a moiety by deed or will 
with two or more witnesses : the 
estate was not sold: the wife, 
having no other real estate, by 
will with three witnesses gave spe- 
cific legacies, some described to 
have been her husband's, and all 
the rest, residue and remainder, 
of her estate and effects of what 
nature or kind soever, and whether 
real or personal, and all her {)late, 
china, linen, and other utensils, 
which she should be possessed of, 
interested in, or entitled to, at her 
decease ; the power is executed by 
the residuary clause. Evidence of 
conversations with the person who 
drew the will, to show that the tes- 
tatrix had no other real estate, re- 
jected. Standen v. Standen, Vol. 11. 
589. 

14. By articles the wife's fortune 
and an equal sum advanced by the 
husband were agreed to be settled 
for the husband for their joint lives; 
and if he should die first, leaving 
issue by her, for her for life, after 
her decease, as to the capital, in 
such manner as he should appoint, 
in default of appointment to be di- 
vided equally among the issue at 
twenty-one, with maintenance and 
survivorship ; after marriage in pur* 
suance of the articles an estate pur- 
chased with the fund was settled 
upon the husband for'the joint lives 
of him and his wife, remainder to 
trustees to preserve, &c. remainder, 
in case of his death first without 
issue, to certain uses ; remainder, in 
case of his death first, leaving any 
child or children, to the wife for 
life, remainder to all the children iii 
such shares as the husband should 
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appoint ; for want of appointment^ 
equally in tail with cross remainders ; 
remainder to the heirs of the hus- 
band. Children only are the objects ; 
and an appointment to a child for 
11 fe^ remainder to his children as he 
shall appoint, is an excess of power; 
and the doctrine of a/ pres by giving 
the child an estate tail is not appli- 
cable : but the appointment is void 
for the excess only ; and what is 
ill appointed goes as in default of 
appointment. Bristow v. Warden 
Vol. n. 336. 

15. Testator under a power to ap- 
point among children appointed to 
the husband of a daughter for life, 
and if she survived him, to her for 
life; and having advanced her in 
marriage, recited that as a reason 
for giving her a small share: this is 
not illusory. Ibid, 

16. 4000/. settled on marriage in 
trust after the decease of the hus- 
band and wife to pay among all and 
every the child and children other 
than an eldest or only son, at such 
times and in such proportions, as he 
or she, or the survivor, should ap- 
point by deed or will ; for Want of 
appointment, among such child and 
children, other than, &c. equally to 
be divided; if but one, to that one; 
payable at twenty-one or marriage, 
or as soon after as the life interests 
should drop; the shares of any 
dying before payable in the 4000Z. 
or so much as should not be ap- 
pointed to go to the survivors at the 
same time* There were four younger 
children : the marriage settlement 
of one recited, that she was entitled 
to 1000/. part of this fund; one- 
fourth of it was appointed to an- 
other on his marriage, and to a third 
1000/. as her share of that portion : 
the fourth died above twenty-one 
before his father, who survived his 
wife, and died without any farther 
appointment: held, that 3000/. was 
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well appointed, and that the r^* 
mainder vested in all equally ac* 
cording to the direction for want of 
appointment. Wilson v. PiggoUj 
Vol. II. 351. 

17. Under a power to appoint 
among all children if part is well 
appointed to some, leaving a shar 
not illusory, which is afterwards ap-..^ 
pointed so as entirely to exclud 
one, the last appointment only L 
void. Ibid. 355. 

18. Personal settled on marriag:^ 
for the husband for life, then for tbk^ 
wife for life, then to arid among sill 
and every the children and grand- 
children or issue in ^suclj shares, 
under such restrictions, at suci 
times, and in such oianner, as they 
or the survivor should appoint by 
deed or deeds or will: for want of 
appointment, to all and every the 
children and grand-children or issue 
living at the decease of the survivor, 
equally, payable at twenty-one or 
marriage; if but one, to that one; 
provided that in case of no np^oint- 
ment the issue of any children dead 
should not have a greater share than 
their parents would have had : issue 
only are within the power; bat io 
any degree : but an appointment to 
any issue not living must be re- 
strained to twenty-one years after 
lives in being at the creation of the 
power; otherwise it is void, even 
as to such as come in esse within 
those limits: but on marriage of a 
daughter, interests may be given to 
her children generally and to the 
husband. What is ill appointed 
goes as in default of appointment: 
hutchildren of aliving parent cannot 
take under the proviso. Matdkdge 
V. Dorrilj Vol. ii. 357. 

19. The doctrine oi cy pres does 
not apply to personal; therefore 
where under a power to appoint 
personal to children or issue an ap« 
pointment is made to a son for life. 
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tben among all his children; if 
oone, to him, his executors, &c. the 
iiVoiration to his children being 
void, because not restrained within 
'1^^ legal bounds, cannot be made 
ST^^od cypres. Ibid. 

SO. Preceding* limitations under 
^'•^ appointment being void, subse- 
l"^€nt limitations, though within the 
I^^Cfcwer, cannot be accelerated, and 
^■*« void also; though the objects of 
^*Xe prior limitations never come in 
^-^^e. Ibid. 

21. Where real estate is under a 
|>ower of appointment limited in 
strict settlement, if the children 
<2annot take as purchasers, the in- 
dention shall be executed cypres by 
Construing it an estate tail. Ibid, 
364. 

2£. Under marriage articles 
'XbfiQQU. was vested in trustees on 
tirusty together with 5000/. cove- 
nanted by the husband to be paid, 
^o be laid out in land to be settled 
upon the husband for life ; remain- 
der to the wife for life; remainder 
to the children, subject to such 
powers, limitations, and provisoes, 
as the husband and wife or the sur- 
vivor should appoint ; in default of 
appointment, to the children in tail ; 
in default of issue, to the husband 
in fee. The husband and wife joined 
in a direction to the trustees, reciting 
their resolution to invest the trust 
itind in an estate lately purchased 
by the husband for 16,300/. and di- 
recting them to deliver the said 
stock, &c. to him at the price they 
were at on the day of die purchase ; 
which was done. The wife died. 
There were two daughters. The 
father by will reciting the purchase, 
and that he had not conveyed it to 
the uses of the settlement, and that 
it W-as pot his intention, that the said 
purchase should be an investment 
of the trust fund, but that the said 
fund with its increase should be 
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taken out of his personal estate, 
gave 10,000/. nart of the trust fund, 
Jn trust to be laid out in land to be 
conveyed to one daughter for her 
life, for separate use; remainder to 
her children in tail; remainder to 
the other daughter in fee, for whom 
he also appointed the residue of the 
fund ; but revoked that by a codicil 
reciting a portion given on her mar- 
riage. Held, first, that grand-chil- 
dren are not objects of the power, 
but the excess only would be void ; 
secondly, that the fund with its in- 
crease was invested in the purchase; 
thirdly, that there was no appoint- 
ment of the estate or money due on 
the covenant; fourthly, the remain- 
ders in default of appointment are 
vested, subject to be devested by ap- 
pointment, and will take effect as to 
whatis ill appointed orunappointed; 
fifthly, that the share of the daughter, 
to whom the portion was advanced 
on marriage, was thereby satisfied. 
Smith v. iJyrd CameVford^ Vol. ii. 
698. 

23. Testator gave 1000/. stock to 
a married woman for her separate 
use, and whenever she should die to 
be absolutely in her own power to 
dispose of by will, or writing pur- 
porting to be her will, to any per- 
son or persons, purpose or purposes, 
she should think proper; but in 
case of failure of any such disposi- 
tion or appointment, to go over: 
this is not a power, but an absolute 
gift, qualified only to exclude the 
husband upon the death of his wife ; 
therefore it passed by general words 
in her will. Hales v. Margervmy 
Vol. III. 299. 

24. Power not executed by ge-. 
neral words in a will. Langham v. 
Nennyy Vol. iii. 467- 

Estate given to such uses as A* 
shall appoint, is a fee. Ibid. 470. 

25. A power of appointment not 
executed by a general disposition 
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by will. Crqfi v. Slee, Vol. iv. 
60. 

26. Appointment by father and 
son under a power, of money charged 
on an estate ; that in case the son 
should survive, it should be applied 
by him in and towards payment of 
the debts of the father ; and subject 
thereto the residue, if any, should 
go and be considered as part of the 
personal estate of the father; and 
in case the father should survive, it 
should go and be paid by him, his 
executors, &c. in and towards sa- 
tisfaction of his debts, with a si- 
milar provision as to the residue. 
The father surviving, appointed in 
favour of another son, for valuable 
consideration as to part. As to 
that the decree directed payment 
under the appointment; the re- 
sidue to be paid into Court, with 
liberty to apply; in case of no ap- 
plication within twelve months, to 
be paid according to the appoint^ 
ment. Lady Clinto7i v. Lord Robert 
Seymour^ Vol. iv. 440. 

27. A. having both a power and 
an interest, the estate being con- 
veyed to such uses as he should ap- 
point, and, in default of appoint- 
ment, to him in fee, conveys by 
lease and release, using also words 
of appointment : the deed operates 
as a conveyance of his interest, not 
as an execution of his power; 
especially if the effect of the latter 
construction will defeat the object. 
Cox V. Chamberlain^ Vol. iv. 631. 

28. Power to revoke uses, sub- 
stituting other estates: Quaere, 
Whether a substitution of equitable 
for legal estates, though a bad exe- 
cution at law, is sufficient in equity; 
as where it is done by appointing 
under a power, and declaring uses 
upon the appointment; which are 
consequently mere trusts. Ibid. 

29. An appointment exceeding 
the power by a limitation to objects 
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not within the power, is void as to 
the excess ; as where the power is 
to appoint to children, and the ap- 
pointment is to a child for life, and 
after his decease to his wife and 
children : but that void liniitatioa 
shall not defeat a limitation over to 
an object of the power, in case such^ 
child dies without leaving a wife oKr 
child surviving. Crompe v. Barrow ^ 
Vol. IV. 68h 

SO. Trust in marriage articles tc:^ 
pay certain funds, the property o:^^ 
the wife, to all and every her chilcj 
and children in such parts, share^^ 
and proportions as she should U^ 
will give, 8cc., and for want of sueii 
gift, &c. to all and every her child 
and children, part and share alike^ 
and for want of such issue over. 
By her will she gave ten guineas, 
part of the fund, to her eldest sod, 
declaring, that he was otherwise 
provided for by the will of his uncle; 
and the remainder she gave to all. 
her other children, naming them, 
equally, with survivorship in case 
of the death of any during mino* 
rity, and before receipt of his, her, 
or their shares ; and in case of tbe 
death of her eldest son before he 
comes to the possession of his uncle's 
fortune, she gave her second son 
only ten guineas. The only pro- 
vision of the eldest son was a re- 
mainder in tail after the life estate 
of his father, who survived his wife. 
The Court was of opinion, ist. That 
children illegitimate, being born 
after elopement, and no access, 
clearly oould not take : 2dly, That 
the share appointed to a chiJd, who 
died in the life of her mother, laps- 
ed: but the case was determined 
upon the third point; that under 
the circumstances, the appointment 
of ten guineas was illusory, and 
therefore the whole was void; and 
the fund was distributed among the 
surviving children aud the repre- 
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tentative of the deceased child; the 
intereBt vesting on the birth, liable 
to be devested only by appointment. 
Vanderzee v. Adam^ Vol. iv. 771. 

31. Under a power to appoint, to 
and among several persons, each of 
the objects must have a part; but 
a oourt of law will not enter into 
the amount of the share appointed, 
IbidL 785. 

32. In equity, an appointment of 
^ v^ery small share is not illusory, if 
jastifaed by circumstances ; as where 
th^t object is otherwise provided 
fot*. Ihid. 

^3. Power attempted to be exe- 

^^ted by invalid instruments, held 

^^^X executed by the general words 

P^ a will containing no reference to 

'^* MacLeroth v. Bacon, Vol. v. 1 59. 

S4, Power to appoint for the be- 

fj^fit of a married woman and her 

*^mily would not include the hus- 

*^^nd in general ; but upon the whole 

^Vill an appointment in his favour 

^as established. Ibid, 

35. Voluntary bond to pay to and 
^mong all such child or children 
C)f A. in such parts, &c. as the obligor 
should, by deed or will, appoint; 
and for want of appointment, and 
as to what should be unappointed, 
to and among all such child or chil- 
dren of A. as might survive the 
obliffor: appointment by will of the 
whole fund to one of six children 
established. Wotten v. Tanner, Vol. 
v. 218. 

S6. Under a power for raising 
portions for vounger children, an 
appointment oy a charge confined 
to the particular event of four or 
more, was not extended by impli- 
cation from general words in a sub- 
sequent part of the deed, providing 
for the case of no appointment. 
Mosley v. Mozley, Vol. v. 248. 

37. Implication in a will cannot 
prevail, unless necessary. Upton v. 
Lord Ferrers, Vol. v. 801. 
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38. Devise after the death of the 
devisor's wife : if the devisee is heir, 
the wife takes for life by implica- 
tion : otherwise not. Ibid. 806. 

39. Appointment, giving very 
small shares to some of the objects, 
set aside as illusory. Spencer v. 
Spencer, Vol. v. 36 2. 

40. The rule as to illusory ap- 
pointments not to be applied where 
a suf&cient reason appears upon the 
face of the appointment: perhaps 
not between parent and child, if 
clearly proved. Ibid. 368. 

41. Covenant to settle an estate 
in strict settlement; subject to a 
power to the father, tenant for life> 
in case there should be any younger 
child or children, to charge such 
sum or sums for such younger child 
or children, payable in such pro-» 
portions and at such times as he 
should appoint. The power whs 
held well executed by a will direct- 
ing a sale and appointing the money. 
Long V. Long, Vol. v. 445. 

42. An appointment by a father 
not illusory, where he gives other 
provisions to the object excluded. 
Ibid. 

43. Power of appointment among 
three persons, executed by a trans- 
fer of one-third to one under an 
order pn petition ; stating, that the 
person having the power was de- 
sirous that the fund might be equally 
divided : that person dying without 
any farther execution, the Court 
gave the two remaining thirds re- 
spectively to another of the objects, 
and to the administratrix of the 
third, who was dead, but had sur- 
vived the person executing the 
power. Fortescue v. Gregor, Vol. v. 
553. 

. 44. Devise in trust to dispose of 
the premises unto and amongst the 
devisee's four children, in such man- 
ner, shares, 8ic. as he should by 
deed or will appoint : one dying in 
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thelifeof his|fathery before appoint- 
ment, was held entitled to a fourth; 
the father, after that child's death, 
having appointed three-fourths to 
his three surviving children respiec- 
tively. Reade v. Reade^ Vol. y. 744. 

45. Power of appointment does 
not prevent the interest vesting sub- 
ject to be devested. Ibid. 748. 

46. Difference between land and 
money subject to a power of ap- 
pointment. Ibid, 749. 

47. Under a power to appoint 
among several objects, each must 
have a share; and by the rule in 
equity, as to illusory appointments, 
a substantial share, unless a good 
reason appears; as another provi- 
sion by the person executing the 
power ; not from any other quarter. 
Under such a power, an appoint- 
ment of a fund, nearly 1900Z., among 
three children, the objects, 10/. to 
one, 50Z. to another, and tlie re- 
mainder to the third, all having 
other provisions aliunde, was set 
aside as illusory. Kemp v. Kemp^ 
Vol. V. 849. 

. 48. Power in this Court consider- 
ed as trusts. Ibid. 856. 

49. Power to appoint to the use 
of such child and children, &c.: an 
appointment. to one or more good. 
Ibid. 857. 

60. Not now the rule, that under 
a power to appoint among several 
objects, they must take equally, un- 
less a good reason '^appears. Ibid. 
859. 

51. A power to appoint among 
several objects, well executed at law 
by giving each a share, however 
small. Ibid. 86 1. 

52. Testatrix gave a fund over 
which sh^ had a power of appoint- 
inent, and some specific articles, to 
trustees, in trust for her residuary 
legatee after-named ; and gave the 
general residue to A. By a codicil 
she revoked the bequest of the re- 



power; 

sidue, aind gave it to A. and B. A.«» 
was held solely entitled to the func5k 
under the appointment. Roach v^^ 
Hat/nes, Vol. vi. 153. 

Andjpaffirmed on fappeal. Vo^. . 
VIII. 584. 

53. Power of appointing re^l 
estate well executed by a devise t^o 
trustees to sell, and an appointmen t 
of the money produced by the saL^?. 
Kermorthy v. Bate^ Vol. vi. 793. 

54. Settlement upon such child 
or children as the father should ap- 
point, his appointment excluding 
one, established. Bnd. 

Power to appoint land well exe- 
cuted by a charge. Ibid, 797. 

bb. Power to charge includes a i 
power to sell. Ibid. 

b^. Investment of stock directed 
in trust to pay the dividends to the 
testator's son for life; and after his 
death to transfer part of the capital 
according to his appointment: ao 
interest for life only, with a power. 
Nannock v. Horton, Vol. vii. 391. 

57. Power of appointment not 
executed by will, having no refer- 
ence to the power or the subject of 
it ; and the Court will not inquire 
into the circumstances of the pro- 
perty. Ibid. 

58. Where a particular limited 
interest and a power concur, though 
the latter alone might amount to an 
absolute gift, they are distinct. Ibid* 
398. 

59. Distinction between a power 
and absolute property. A power, 
unless executed, not assets for debts. 
Holmes v. Coghill^ Vol. vii. 499- 

60. Power executed by will, but 
afterwards discharged, and a new 
power created. A subsequent co- 
dicil will not, by the mere effect of 
republishing :the will, be an execu- 
tion of the power. Ibid^  

61. Though the rule is settled, 
perhaps with some violation of prin- 
ciple, but with no practical incon- 
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veniencC) that equity will aid a de- 
fective execution of a power, the 
wjint of execution cannot be sup- 
plied, ibid. 

62. Limitation to such uses ad A. 
sii^il appoint; and in default of ap- 
pt>intment, to him in fee : the fee is 
li^ bim until appointment. Mavndrell 
V* JUaundrell, Vol. vii. 583, 

63. Settlement, in pursuance of 
^^ticles, previous to marriage, to 
^ouvey to the use of the husband 
for life: remainder to wife for life; 
^^mainder upon trust to convey unto 
^^d amongst all and every or any of 
•^He children, in such parts and pro- 
Portions, &c. as the husband and 
^^ife, or the survivor, should, by 
^eed or writing, with or without 
I>ower of revocation, or by will ap- 
t^oint: in default of appointment, 
^p the first and other sons in tail 
Unale; remainder, subject to trusts 
XhsLt failed, to the heirs^of the hus- 
1>and. A joint appointment by 
deed, subject to a proviso for re- 
'Vocatiorr and re-appointment by the 
liusband and wife and the survivor, 
well revpked by the wife surviving ; 
and by the same deed, are-appoint- 

. ment to the daughter and two sons 
successively for life, with remain- 
ders in tail to the grand-children, 
and the ultimate remainder to the 
daughter in fee, void for the excess 
beyond the power, viz. the estates 
to the grand-children, and the ulti- 
mate limitation upon them to the 
daughter; and the principle of a/ 
prcs not applicable; all beyond the 
life estates of the children, there- 
fore, to go as in default of appoint- 
ment. Brudenell v. Elwes, Vol. vii. 
382. 

64. Bequest to such of the chil- 
dren of A. as B. shall, hy will di- 
rect, and in default of such direc- 
tion, among the children share and 
share alike. B.''s disposition by will 
in favour of the children living at 
her death, established against the 
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claim of one born afterwards, under 
the general words. Paul v. Comp- 
^on. Vol. VIII. 375. 

^o. Power considered as distin- 
guished from trust. ' This Court 
cannot execute a mere power ; but 
will execute a trust, which fails by 
the death of the trustee, or accident. 
Brcnsm v. Higgs, Vol. viii. 570. 

66. Power partaking of the na- 
ture and qualities of a trust ; spthat 
if not executed by the party^ this 
Court will, to a certain extent, exe- 
cute it. Ibid, 

67. Power which, by the will, 
the parly is required to execute as a 
duty. He is a trustee for the exerr 
cise of it; and has no discretion, 
whether he will exercise it or not. 
The Court adopts the principle ag 
to trusts ; and will not permit his 
negligence, accident, or other cir- 
ccunstances, to disappoint the in- 
terest of those for whose benefit he 
is to execute it. Ibid. 574. 

68. Power not executed by a ge- 
neral bequest of " my estate and 
efflects;" which will pass opiy what 
the testator has an interest in, not 
what he has an authority over. Roach 
V. HayneSy Vol. vii[. 588. 

69. Thoui>:h to effect the execu- 
tion of a power by will, a direct re- 
ference to the power is not neces- 
sary, the intention must distinctly 
point to the subject of it; as if 
something is included which the tes- 
tator had not otherwise than under 
the power, and part of the will, un- 
less applied to it, would be wholly 
inoperative. Bennett v. AburraWj 
Vol. vni. 609. 

70. Bequest to a sister, desiring 
that at her death she should be- 
queath to those *' of her own fa- 
mily" who should behave well, &c., 
and the sister, by will, declared that 
she did not think fit to exercise her 
power, held to be a trust for the 
next of kin. Cncwys v, Colman, Vol. 
IX. 319. 
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71. So a bequest to a testator's 
*^ relations,'* with a power of selec- 
tion, and that power is not exercised, 
the property undisposed of will go 
to the next of kin at the death of 
the party who had the power. Ibid, 
325. 

72. An appointment of a very 
small portion of a fund held ^ot 
to be illusory. Butcher v. Butcher^ 
Vol. IX. 882. 

73. So the distribution may be 
unequal, the inequality consider- 
able, and it is not necessary to as- 
sign any reason for it, until it be- 
comes such as to render some of 
the shares illusory. Ihid. 398. 

74. Instruments must receive the 
same construction in every Court. 
Ihid, 393. 

75. A court of equity may, in the 
exercise of its particular jurisdic- 
tion, supply defects in the execution 
of a power. Ibid. 394. 

76. An appointment of lOOZ. 
out of 2,500/. and the residue to the 
other object of the power, held not 
illusory. Box v. Whiteheady Vol. x. 
31. 

77. A general power of appoint- 
ment over the whole estate may 
subsist in a person who has the lee 
simple. Maundrell v. MaundreU, 
Vol. X. 264. 

78. 1 he fee vests until the exe- 
cution of the power, and the execu- 
tion is the limitation of a use under 
the instrument reserving the power. 
Ibid. 255. 264. 

79. The distinction as to the 
effect of partition upon a devise, is 
that when there is no purpose be- 
yond partition, it is no revocation ; 
but if in the mode of making ir, the 
devisor conveys to such uses as he 
shall appoint, and in default of ap- 
pointment to himself in fee, it is a 
revocation, because he had limited 
the power. Ibid. 25 ?• 
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Ground of the distinction. Ibic^ 
264. 

80. Where the act can only 1^ 
done under the authority of a powe-j 
it is not necessary to recite an inteci 
tion to execute it. Ibid. 257. 

81. The distinction between 
term in gross, and a term to attend 
the inheritance. Ibid. 260. 

82. Appointment executed by wi 
among children, and share of on 
lapsed by death in the father's life 
time, held to go as in default o 
appointment, notwithstanding « 
direction by the will, that each 
receiving a share should release the 
fund . Mansikey v. Bttrgess^ Vol. x. 3 1 p. 

83. Court will not presume a sa- 
tisfaction from a different fund, when 
expressly stated to be in satisfaction 
of a different interest. Ibid. 326. 

84. Money ordered to be raised, 
though the only evidence of tlie 
execujtion of the appointment were 
recitals in two settlements, the books 
of a deceased solicitor charging for 
such execution and an unexecuted 
enp:rossed copy of the deed. Skif- 
mth v. Shirley f Vol. xi. 64. 

85. A power to exchange lands 
to be settled to the same uses, not 
well executed by a mere partition of 
the settled lands, though declared to 
enure to the uses of the settlement. 
McQueen v. Farquhar^ Vol. xi. 477. 

86. Power given to one who was 
tenant for life with remainder to his 
wife for life, to limit the reversion 
to such children as he should think 
proper, and he in consideration of 
natural love, &c., appointed the re- 
version to his eldest son in fee ; and 
it appeared that the father and mo- 
ther, together with the son, after- 
wards by a distinct transaction sold 
the preqiises, and the money was 
paid according to their respective 
interests. The Court, upon the 
mere suspicion that it was an exe- 
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ca'tioD of a power for the benefit of 
t'*e party executing it, refused to 
act against the title founded on 
8ixc5h appointment Mere suspicion 
i>(>on opinions on the abstract, &c. 
if ill not support an objection to the 
itile by purchase. Ibid, 

^7. Under a power to alter the 
*^«s of a conveyance by an instru- 
*^^nt, the new use will not arise 
- >c cept under the very circumstances 
*^ which it is contracted that it shall 
^^ise. Ibid. 475. 

88. Appointment of lOOZ. among 
^Viree of the children, and 2,400/. 
C tie residue) among the two others, 
f^^ld not illusory. Moratta v. Lau- 
^€3ula, Vol. XII. 123. 

89. So an appointment of 5,500/. 
to one child, 1,100/. to another, 
-SOO/., the residue, among the others, 
lieing seven in number, held to be 
Aralid according to the decision. 
J}yke V. Sylvester, Vol. xii. 126. 

90. Qucere, if a power be executed 
defectively in favour of a stranger, 
the Court would still supply the de* 
#ect, and lay hold of tne fund for 
creditors. Jbid. Vol. xii. 213. 

91. Bequest of all his money, 
stock, goods, &c., and all personal 
estate whatsoever, to the sole use of 
his wife for life at her full, free, and 
absolute dispos^al during her life, 
and from and after her death he 
gave certain articles and 500/. to 
such persons as his wife by will 
should appoint, held that the wife 
took a mere interest for life, and 
that a bequest by her, by will, " of 
all my personal estate and all my 
estate and interest therein," without 
any reference whatever to the will 
of her husband or to her power, was 
not a valid execution of her power. 
Bradley v. Westcott, Vol. xiii. A45. 

Wliere a testator is applying the 
will to the subject of a power, no 
reference to the power is necessary. 
Ibid. 
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So the appointment of an exe- 
cutor is not a nomination of an 
appointee. Ibid. 

Distinction between a gift for 
life with a power of appointing, and 
a gift indefinitely with a superadded 
power, in the latter case only the 
property vests. Ibid. 

92. A lease made under a power 
by a party having only a particular 
estate, not conformable to the power, 
is not good ; but where he has the 
inheritance with directions only how 
to execute leases, the legal estate 
will pass from him. Attomey-Ge^ 
neral v. GriffUh, Vol. xiii. 580. 

93. As to the reason of supplying 
a defective execution of a power, or 
the want of a surrender of copyhold 
estate for ^. child, Qucere. Finch v. 
Finchy Vol. xv. 51. 

94. Settlement by a feme sole, in 
contemplation of marriage, of part 
of her fortune in trust to pay the di^ 
vidends to herself for her separate 
use for life, and after her death for 
her intended husband, and after the 
death of the survivor to transfer the 
capital according to her appoint- 
ment by will; and in case she should 
die without appointment, and he 
should be then dead, in trust for 
her next of kin, their executors, &c. 
according to the statute of distribu- 
tions. 

An interest for life only in the 
widow, with a power of disposition 
by will. Anderson v. Dwmson^ Vol. 
XV. 532. 

93. Equitable jurisdiction upon 
illusory appointment : discretionary 
according to the circumstances. 
Bax V. Whitbready Vol. xvi. 15. 

96. Execution of a power of ap- 
pointment among children and 
grand-children by giving 100/. to 
one, and 2,400/., the residue of the 
fund, to the only other object, esta- 
blished under the circumstances ; 
the former being at the time of ap- 
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pointment ^n uncertificated bank- 
rupt; and other interests being 
given to him and his family by the 
instruments, creating^ « and execu- 
ting the power. Ibid, 

97. Joint authority determined 
by the death of one. Cole v. Wade, 
Vol. XVI. 45. 

98. Execution of a power is a li- 
mitation of a use which must arise^ 
if at all, at the time of execution, 
and is as if expressed in the original 
settlement. Wright v. Wakgbrd, 
Vol, XVII. 457. 

QQ. Under a power of sale with 
consent of parties, testified by any 
writing or writings under their and 
his hands and seals, and attested by 
two or more witnesses, the attesta- 
tion going only to sealing and de- 
livery, 'held not sufficient, nor a 
subsequent attestation 'that they 
also signed ; but a case was directed. 
Ibid. 464. 

100. Power to be executed by a 
deed signed and sealed in the pre- 
sence of witnesses, and the deed 
expressed to be so executed, though 
the attestation appeared to be only 
to the sealing and delivery ; signa- 
ture in the presence of the witnesses 
presumed. Ibid. 458. 

10 J. Nonconformity of the na- 
ture of estates, raised by the execu- 
tion of a power, to those in the 
instrument creating it, is not of itself 
sufficient to reduce the legal effect 
of the latter instrument by reference 
to the former. Wykham v. Wykham, 
Vol. xviii. 416. 

' 102. Execution of a power a li- 
mitation of a use, not requiring an 
immediately preceding estate of 
freehold. Ibid. 

103. Construction of an instru- 
ment, intended to be an execution 
of a power, with reference to the 
instrument creating it, as operating 
to create an estate by way of use, to 
be put in its proper place; in re- 
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mainder for instance, the words inv 
porting an immediate conveyance ; 
but the excess at law, the legal 
effect of words in a deed, beyond 
the occasion and purpose not cor- 
rected. Ibid.A\9. 

104. Distinction upon the exe- 
cution of a power in law and equity, 
a strict, literal, i.e. a due execution, 
the same in both ; but, though void 
at law, the substantial intention 
upon meritorious consideration en- 
forced in equity. Ibid. 395, 

105. Devise subject as to part, to 
a devise to trustees and their heirs 
for debts instead of the personal 
estate, and as to part in mortgages 
in fee to sons and a daughter, and 
their respective issue male, in strict 
settlement, &c. ; with power to the 
sons respectively, when in ppsses- 
sion, to convey or appoint all or 
any part to trustees in trust, by the 
rents and profits to raise a rent- 
charge as and for a jointure fotany 
wife or wives for each such wifes 
natural life only; and also to 
charge portions by deed, and to 
lease for twenty-one years. Execu- 
tion of the power by conveyance to 
trustees and their heirs, on trust, by 
the rents and profits to raise and 
pay a jointure during the wife^s na- 
tural life only, and charging por- 
tions; with covenant for title, and 
for quiet enjoyment by the trustees, 
during the natural life only of the 
wife. As to the estate of the trustees 
at law, Qtujere, the court of King's 
Bench certifying, that they took an 
estate in fee ; and the court of Com- 
mon Pleas, that they took no estate 
whatsoever. Recovery by tenant 
in tail, the tenants for life being 
dead, the mortgages outstanding, 
the debts unpaid, and the trustees 
for the jointure not parties; valid 
as an equitable recovery, if those 
trustees took a fee, as to the eq^ji ta- 
ble estates, viz. subject to the debts 
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and mortgages^ if an estate for life ; 
and as to the legal estates, if a limi- 
tation in a deed can be reduced by 
implication^ the circumstances that 
the, purpose did not require a fee, 
that it might disturb subsequent 
estates in the instrument creating 
the power^ and the restraint of the 
covenant for quiet enjoyment to 
the wife's life, could not prevail 
against the legal effect of the limi- 
tation to trustees and their heirs. 
The proper mode of executing such 
a power in limiting a rent-charge 
to the wife by way of jointure, se- 
cured, if not by the ordinary power 
of entry and distress by a trust term 
for ninety-nine years, with a proviso 
for lessor in payment of the jointure 
during her life, and all arrears at 
her death. Ibid. 395. 

106- Legacy in trust to be laid 
out in stock : the dividends, as they 
come due, to A. for life, and after 
her decease to pay the principal ac- 
cording to her appointment by will 
or. otherwise ; with power to her to 
purchase with it an annuity with 
the approbation of the trustees, but 
not to sell it« 

A. has an absolute power of dis- 
position; and her bill was held a 
sufficient indication of her intention 
to take the whole ; making a formal 
appointmentx)r writing unnecessary. 
Irwin V. Farren^ Vol. xix. 86. 

And see Baron and Feme, [C] 
23. 
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Possibility, a present interest, and 
capable of devise. Perry v. PhelipSy 
Vol. XVII. 182. 



PORTIONS. 

And see Legacy, [I.] — Satisfac- 
.... Tiov, passim. 
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U Courts of equity lean against 
double portions, not in favour of the 
eldest sons, but of all to take under 
the limitations. Blake v. Bunbun/f 
Vol. I. 50,5. 

2. Settlement on marriage to the 
use of the husband for hfe; re-* 
mainder to trustees for five hundred 
years in trust after the death of the 
husband and not before, unless with 
his consent as therein mentioned, to 
raise portions for younger children, 
to be paid in such shares and at such 
times as the husband and wife should 
appoint; in default of appointment, 
to be paid, if but one besides an 
eldest or only son, 5000/.; if two, 
6000/.; if three, 8000/. ; and if four 
or more, 10,000/. equally, to be paid 
respectively at twenty-one, or mar- 
riage of daughters if after the age 
of sixteen, if such times of payment 
happen after the death of the hus- 
band ; if in his life, then within 
twelve months after his decease, and 
not before, unless with such con- 
sent: provided, that if any of such 
vounger children should die before 
his, her, or their portions should be- 
come payable, so that the number 
should be reduced to less than four^ 
no more should be raised than what 
would make the whole sum for the 
portion of the survivor or survivors 
of such younger children equal to 
the sum originally limited for the 
portion or portions of such child or 
children, if one, two, or three. Three 
younger children only survived their 
father: but more than fqur had at- 
tained twenty-one. The sum to be 
raised is 10,000/. Willis v. JViUis, 
Vol. III. 51. 

3. Portions under a settlement for 
younfjer children were increased by 
the will of the father ; there being 
an express maintenance of Q per cent, 
upon the, original portion, the rule 
for interest upon the legacies does 
not apply; but the Court continued 

U 
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[G.] Exceptions — amendment 

OF. 

[H.] Examinations — publica- 
tion. 

[I.] Dismissal — Orders to dis- 
miss. 

'K.] Decree. 

tu] Decree pro confesso. 

;M.] Hearing — Rehearing — 
Farther directions. 

N.] Issues. 

p."| Judgment. 

P.] Costs, — security for. 

Q.] Trial — New trial. 

R.] Attachments. 

S.] Motions. 

T.] Money — Orders for pay- 
ment into Court. 

[U.] Certificate of Court. 

[V.] Contempt. 



[A.] Service of process, &c. 

1. After final report of costs, &c. 
nothing remaining but application 
of the fund, ordered, that service on 
the clerks in court of the defendants 
should be good service, in order to 
confirm the report, on motion and 
affidavit, that some lived in the 
East and West Indies, and others 
in diflTerent parts of this country, 
though there were only five defend- 
ants. Jackson v. Anonymous^ Vol. ii. 

417. 

2. Upon an injunction bill to stay 
proceedings at law, the defendant 
living abroad, a motion, that service 
of subpoena upon the attorney may 
be good service, requires an affidavit 
of merits. Stephen v. Cm/, Vol. iv. 

359. 

3. Service of an order of se- 
questration, wm, upon the clerk in 
court good; the plaintiff having 
tried in vain to serve it personally. 
Marquis qfJjOthian v. Garforth, Vol. 
V. 113. 

4. Service on the defendant's 
wife ordered to be deemed personal 
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service on the defendant ; and upon 
that service ordered, that he stand 
committed for breach of the injunc- 
tion. Sir William Pulteney v. SheU 
ton. Vol. V. 147. 260 (Note). 

5. Service by sending a subpoena 
to the defendant under cover to the 
person, to whom he had directed his 
letters to be sent, ordered to be. good 
service. Hunt v. Licoerj Vol. v. 1 47. 

6. Order, that service of stibpcena 
to answer the amended bill upon 
the derk in court or solicitor may 
be good service upon the special 
circumstances ; that though he had 
not been served with a subpoena^ 
he had appeared on two motions; 
that his answer would be very im- 
portant; that he lived abroad out 
of the jurisdiction, and would not 
appear to answer. Gildenichi v. 
Chamock^ Vol. vi. 171. 

7. Service of subpoena upon the 
father-in-law of an infant good ser- 
vice. Thompson v. Jones, ^oi. viii. 
141. 

8. Service of a writ of execution 
upon the clerk in court not good. 
Ellison V. Pickeringy Vol. viii. 319. 

9. Where plaintiff seeks satisfac- 
tion out of the separate estate of the 
wife, she must also be served. Jom 
V. Harris, Vol. ix. 488. 

10. W^here the clerk in court is 
dead and no other is appointed, the 
regular course is to serve a suhpcena 
to appoint a clerk in court, and when 
the party avoided service, an order 
was made that service of such subr 
poena on his solicitor should be 
deemed good service. Francklyn v. 
Colhoun, Vol. XII. 1. 

11. Personal service, in order to 
fix the party with contempt, dis- 
pensed with under circumstances, 
as where he was present in court 
when the order was made. Rider, 
V. Kidder. Vol. xii. 202. 

Or had declared he would not 
execute the order, and absconded 
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to* avoid it. De ManneviUe \. De 
JldanneviUe, Vol. xii. 203. 
- And decree affirmed by the Chan- 
cellor. Ibid. 206. 

12, The affidavit upon which the 
order, that service upon the attorney 
shall be good service, is obtained, 
need not for that purpose state a 
previous application to the attorney 
to accept a subpcena, and refusal by 
him. French w, Roe^ Vol. xiii. 593. 

13. Service upon the attorney, 
the defendant being abroad, only 
to compel appearance, not for the 
purpose of a special injunction in 
the first instance. Anderson v- 
Darcy, Vol. xviii. 447- 

li. Service of copy of an order 
without producing the original not 
good, unless that production is 
waived. Wallis v. Glynn^ Vol. xix. 
380. 

15. Subpoena served on Sunday, 
irregular. Attachment and injunc- 
tion therefore set aside, before ap- 
pearance, . on entering appearance 
with the register. Mackreth v. 
Nicholson^ S67. 

[B.] Affidavits. 

1. €iuare, Whether affidavit of 
notice must state positively that the 
person served acts as clerk in Court, 
or whether information and belief 
is sufficient? M^Caidetf v. Collier^ 
Vol. I. 141. 

2. There is no instai^ce of reading 
affidavits upon an injunction to re- 
strain the negociation of a bill of 
exchange: ground of doing so, in 
cases of waste, is, that the timber 
cannot be set up again. Berkely v. 
Brymer^ Vol. ix. 355. 

3. The rule of courts of law, that 
all affidavits shall be filed a certain 
time before the discussion: the 
practice of this Court otherwise; 
and preferred notwithstanding the 
incoilvenience. . Fx parte Leicester^ 
.yol.v 1.432 
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4. No instance of this Court taking 
notice of an affidavit before a justice 
of peace in Scotland ; though the 
courts, of late, have acted upon af- 
fidavits before judges of the supe- 
rior courts there. Hyde v. Whit- 
jieldy Vol. XIX. 344. 

[C] Answers — sufficiency — 

WANT OF EFFECT OF. 

1. Second answer may be put in, 
pending exceptions to the first. 
Knox V. SymondSy Vol. i. 87. 

And it may be filed at any time 
before the order to amend, &c. even 
the moment exceptions are taken. 
Ibid. 

Defendant, until a fourth insuffi- 
cient answer, is entitled to be dis- 
charged immediately from the con- 
tempt, on putting in a farther an- 
swer. Bailey v. Bailey, Vol. xi. 
151. . 

2. Order that the six clerk may 
receive the answer without signa- 
ture, the defendant having gone 
abroad and forgot to sign it, the 

motion being consented to. 

V. Gwilliniy Vol. vi. 285. 



'•M. 



3. Under special circumstances, 
and by consent, the six clerk was 
directed to receive the answer to a 
bill of foreclosure, though not sign- 
ed by the defendant. v. 

Lake, Vol. v 1.285. 

4. In a case of mistake in an an- 
swer, it was not allowed to be taken 
ofFthe file; but an additional answer, 
giving the explanation, was per- 
mitted. Jennings v. Merton College, 
Vol. viii. 79. 

5. A mere denial of combination 
by answer does not satisfy the un- 
dertaking not to demur alone. Lans- 
down V. Elderfon, Vol. viii. 526. 

6. Upon an attachment against 
an infant for want of answer, the 
proper course is a messenger to 
bring the infant into Court, to have 
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a guardian assigned, Eyles v. Le' 
GroSf Vol. IX. 12. 

7. Where farther time is necessary 
for an answer, it is more proper to 
apply by affidavit, than to put in a 
snort or. evasive answer. SemUej In 
future, where it can be shown that 
the answer is a mere delusion, it 
will be taken off the file. Tomkin 
V. Lethbridge, Vol. ix. 178. 

8. But such an answer might sa- 
tisfy the condition in the order not 
to demur alone. Ibid. 

9* An answer evasive upon the 
face of it, and no explanation from 
defendant how he can put in no 
better, is, in future, to be considered 
a contempt. Thomas v. Lethbridge^ 
Vol. IX. 463. 

10. A party cannot move upon the 
same day for the common injunc- 
tion for want of answer, and for the 
special injunction to stay trial. Gar- 
lick V. Pearson, Vol. x. 45 1 . 

11. Answer without oath taken 
without signature, under the cir- 
cumstances of defendant being 
abroad, leaving a general power of 
attorney to a party to act for him 
in suits, &c. Bayley v. De Walkiere, 
Vol. X. 441. 

12. Sequestration for want of 
answer not granted in the first in- 
stance. Bernal v. Marquis ofDone- 
gal, Vol. XI. 43. 

13. An answer argumentative, and 
not positively averring, held insuf- 
ficient. Fatdder v. Stuart, Vol. xi. 
296. 

Upon such a general charge as to 
a fact, as the payment of considera- 
tion, as entitles the plaintiff to an 
answer as to all circumstances, it is 
competent for him to put all ques- 
tions to enable him to make out 
that fact, when, Ivhere, &c. Ibid. 
301. • 

But not as to a distinct subject. 
Btdlock V. Richardson, Vol. xi. 376. 
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14. Answer wrongly entitled hj 
mistake, and so no answer allowed, 
to be taken oflf the file, upon a pro- 
per one being put in. Semble, Upon 
a mere mistake of names, an answer 
may be taken ofif and re-sworn. 
Griffiths v. Wood, Vol. xi. 62. 

15. Order to take the answer ol 
defendants out of the jurisdiction, 
without oath or signature^ open ai 
affidavit by their father that he ' 
authority to act for them. Hardin^^ 
V. Harding^y ol. !xii. 159* 

16* Where defendant was a mer^ 
trustee, and in so infirm a state o/ 
body and mind as to be incapab7e 
of putting in her answer, the Court 
refused to permit it to be taken 
without oath or signature; the 
proper course was to appoint a 
guardian to put in the answer. Wil- 
son V. Grace, Vol. xiv. 172. 

1 7* Upon an answer to an amend- 
ed bill, merely evasive, referred to 
the Master to see whether it were 
substantially an answer or not^ 
Smith V. Serle, Vol. xiv. 415. 

18. Defendant, in Newgate under 
a criminal sentence, having been 
brought up by Habeas Corpus for 
not putting in his answer, and re^ 
manded to Newgate as to the farther 
proceeding, Qtuere. Uoyd\. Pass* 
ingham. Vol. xv. 179. 

19. Defendant in confinement 
under sentence for felony, cannot 
be brought up by Habeas Corpus 
upon an attacnment for want of an 
answer. Rogers v. Kirfyatrici, VoL 
III. 471.573. 

20. After process to a Serjeant at 
arms, issued but not executed, answer 
and exceptions submitted to by a 
note between the clerks in Court; 
biit, no farther answer being put in, 
the Serjeant at arms ordered to go. 
Waters v. Taylor, Vol. xvi. 417. 

21. Defendant taken upon the 
process for want of an answer^ is^ 
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oa pnttiDg in ^n answer, entitled to 
be .discharged without waiting for 
the report, that it is sufficient. Lard 
SItipbrooh v. LordHinchinbrook, Vol. 
XVI. 478. 

22. Demurrer and answer after a 
peremptory order for three weeks 
farther time to answer, following an 
order for a month to plead . Answer 
or demur, not demurring alone, or- 
dered to be taken off the file. Mann 
V. Kingf Vol. XVIII. 297. 

23; Order on plaintiff's motion, 
that defendant shall be at liberty to 
put in his answer without oath or 
signature, of course, if defendant is 
in this country; if abroad, his con- 
sent required* Codner v. Herseyy 
Vol. XVIII. 468. 

24. Affidavits not admitted on 
motion against the answer, except 
upon waste; and in a case of part- 
nership, those filed originally with 
the bill for an injunction, merely as 
to mismanagement or exclusion, not 
in support of the title. Norway v. 
R(rme^\o\. xix. 144. 

25. The right to process under an 
undertaking for a serjeant at arms, 
Slc., immediately on exceptions to 
the report of an insufficient answer 
disallowed, waived by plaintifi^s 
taking out a subpoena for a better 
answer, and excepting to the re- 
port; entitling defendant to eight 
dajs after the exceptions are dis- 
posed of. Jgar V. Regents Canal 
Con^anjfj Vol. xix. 379* 

[D.] Amendment. 

.. 1. Evidence of a plaintiff being 
necessary, and defendant refusing 
to consent to his examination, bill 
on motion amended by making him 
a defendant, and replication with- 
drawn, on the terms of costs, amend- 
ing defendant's copy, and requiring 
no further answer. Motteux v. 
MackreHh, Vol. i. 142. 
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2. Bill amended after answer, 
costs must be paid for that ; then it 
is considered as an original bill. 
Plaintiff is not bound by offers in 
the original bill, nor defendant by 
submissions in his answer. Lord 
Abingdon v. Butler, Vol. i. 210. 

3. On amended bill, it is not ne- 
cessary to serve new stApcenas on the 
original defendants. Angersteiji v. 
Clarke, Vpl. i. 250. 

Amended bill taken as a new bill 
for certain purposes. Ipid. 

4. Amendments moved ought 
properly to be stated. Nabob of 
Caimatic V. East India Company y VoL 
I. 388. 

5. After plea set down, order ob- 
tained of course by plaintiff to 
amend the bill, and served on de- 
fendant: plaintiff not appearing 
when the plea came on to be arguedj 
it was allowed of course with costs. 
Jennings v. Pearce, Vol. i. 447. 

6. Amended bill is out of Court 
by allowance of plea posterior to the 
date of the bill ; otherwise if prior. 
Ibid. 448. 

7. Motion of course, after plea or 
demurrer to amend the bill on twentv 
shillings costs, must state, that the 
plea or demurrer is not set down. 
Ibid. 

8. Svbpcena not necessary to an 

amended bill. Skeffington v. 

Vol. IV. GQ. 

9. Bill for discovery and delivery 
of a settlement and other title deeds 
under which plaintiff claimed, and 
possession of the estate : demurrer 
to all the relief and all the discovery, 
except the settlement for want of 
equity; and answer admitting the 
settlement, a.nd offering to produce 
it, denying that he had any other 
relative to the plaintiff's title. The 
title being a legal one, .the Court 
would only order the settlement to 
be produced at the trial ; demurrer 
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^oing therefore to all the relief, the 
nefendant had leave to amend. 
Senison v. Ashley, Vol. ii. 459- 

10. In case of mistake, the prac- 
tice now is, to permit a supplemental 
answer to be put in. Upon an af- 
fidavit, stating, that at. the time of 
puttingin the answer, the defendant 
did not know the circumstances 
upon which he makes the applica- 
tion, or any other circumstances 
upon which he ought to have stated 
the fact otherwise. Wells v. tVoody 
Vol. X. 401. 

11. Where the bill for an account 
of captures, according to articles, 
included the interests of a number 
of persons, the Court allowed the 
amendment, stating that the bill 
was on behalf of plaintiff and all 
others. Good v. Blewztt,VoL xiii. 

397. 

J 2. Motion to take off the file for 
irregularity a plea to a bill, amend* 
ed under the usual order, after ex- 
ceptions allowed, refused ; as a case 
for a plea may arise, either from the 
amendments themselves, or from 
their effect upon the original part 
of the bill. Ritchie v. Jylwin, Vol. 
XV. 79. 

13. After answer to a bill of dis- 
covery, motion to amend the bill by 
adding a prayer for relief, refused 
with co3ts. BtUteruoorth v. Bailey^ 
Vol. XV. 358. 

14. Order obtained by plaintiff 
under the usual undertaking to 
speed his cause, for liberty to with- 
draw his replication and amend the 
bill, discharged with costs. Pitt v. 
WaUs^ Vol. XVI. 126. 

[E.]TlME. 

1. The Court condemned the 
practice of allowing as much time 
of course after an insufficient answer, 
as on the original one, also as to the 
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costs of attachments, and proposed 
a remedy by order. Anofu Vol. ii. 
270. 

2. At the rolls, after insufficient 
answer, an order for time is. obtained 
on petition, and defendant never 
gets as much as for the original 
answer. Ibid. 

3. Illness an exception to the 
rule, that an application for time to 
answer on special grounds must be 
made in the first instance, before 
the usual orders obtained. — — 
V. Riddle, Vol. xix. 112. 

4. W^here plaintiff amended^ 
paying the costs of plea, and de- 
fendant, after an order for six weeks* 
time to answer the amended bill, 
moved for a month^s farther time, 
allowed, the defendant being entitled 
to the same time as on an original 
bill. Spencer v. Bryan, Vol. ix. 
231. 

5. Plaintiff in a bill for discovery 
only, is not entitled, as of course, to 
two terms to except to the answer 
filed in the vacation. Hewart v. 
Semphy Vol. v. 86. 

6. Demurrer allowed in the Ex- 
chequer upon argument, with thirty 
shillings costs: in another suit in 
Chancery between the same parties, 
and to the same effect, it was or- 
dered, on motion, that the defendant 
should have time to answer till pay- 
ment of those costs, but without 
prejudice to an application to dis- 
miss the bill. Holbrooke v. Cracrqft. 
Vol. V. 766 in.) 

7. After two answers reported in- 
sufficient, the defendant is not en- 
titled to six weeks' time to aQ3wer. 
Gregor v. Lord Anmdel, VoL vi. 
144. 

8. The time allowed for filing 
exceptions nunc pro tunc is two terms 
and the following vacation. Thomas 
V. LemeUyn, Vol. vi. 823. 

9. Defendant submitting to ex* 



PEACTICE. 

ceptions is not entitled to farther 
time under the general order, 23(1 
January, 1794; having previously 
had three orders for time, consenting 
to a Serjeant at arms, as required by 
that order. Portier v. De La Cour^ 
Vol. VIII. 601. 

10. After an order obtained for 
time to answer^ defendant cannot 
answer and demur but upon a special 
case. Taylor v. Miiner, Vol. x. 
444. 

11. If defendant asks and obtains 
slql order for time to plead, answer, 
or demur, he cannot demur alone; 
and the mere denial of combination 
is not a compliance with the terms 
of that order. Ibid. 448. 

12. Under circumstances, special 
order for time to. answer made with- 
out the usual orders for time having 
been first made. Norris v. Kennedy^ 
Vol. XII. 66. 

13. Construction of the general 
order, 23d January, 1794: defend- 
ant, after exceptions allowed, not 
having previously come under terms, 
is entitled of course to one order for 
time. The general order not at- 
taching before the second applica- 
tion for time to answer an amended 
bill, or after exceptions allowed. 
WelU V. Powell, Vol. xvii. 113. 

£F.] Reference and proceed- 
ings BEFORE Master. 

And see Accoui^t,. 16.— Scandal. 

1. Upon motion, a reference re- 
ihoved Irom the office of one Master 
to that of another, it not being proper 
.to go. into the business before the 
former, being incapacitated from age 
and infirmity. Anon. Vol. ix. 341. 

2. A reference of an answer for 
impertinence is waived by a subse- 

Juent- reference for insufficiency. 
V/fcto V. , Vol. VI. 456. 

3. After a reference for insuffi* 
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ciency, the answer cannot; /l>^ re- 
ferred for impertinence. Ibid. 45&. 

4. A reference of an answer for 
impertinence, is a sufficient cause 
against a motion for dissolving 
the injunction ; but under the cir*. 
cumstances, the Court imposed the 
terms of procuring the report within 
four days. Goodinge v. fVoodAotns, 
Vol. xiv. 534. 

5. After an order .for time to 
answer, the bill may be referred for 
scandal, but not for impertinence* 
Anonymotis, Vol. v. 656. 

6. There may be a motion for a 
separate report, and for proceedings 
de die in. diem. . Fox v. MackreitA^ 
Vol. I. 72. 

7. The Master may proceed de 
die in diem without an order. SHurdy 
V. Linghamj Vol. v. 423. 

8. The Master not only may, but 
it is his duty to proceed upon re- 
ferences de die in diem^ if, in the ex- 
ercise of his discretion, he shall think 
fit. PurceU V. M^Namara, Vol. xi, 
362. 

9* Upon a motion for a commis- 
sion to take defendantVexamination 
the time is left to the Master, not 
limited by the order. Hairby v. 
Emmetf Vol. v. 683. 

10. The Master may hear evi- 
dence^ though not read at the. hear- 
ing to examine witnesses examined 
in the cause, there must be an appli- 
cation for leave; but he may examine 
others to the same points who were 
not witnesses in the cause, without. 
Smiik v. Althus^ Vol. xi. 564. 
.11. The old practice of the other 
courts of equity, to insert a direction 
that the Master is to be armed with 
a power to. examine witnesses has 
been long omitted in Chancery ; in- 
stead of that the Master may certify 
that a commission is necessary, and 
then the commission issues of course. 
Sanford v. Biddulph^ Vol. ix. 36. 
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1!2. After a decree the Master 
may examine witnesses ; but ought 
not to do so by his clerk : the same 
subpcena issues as to bring them 
before the examiner; which is the 
same as a subpoena to answer, but 
the label expresses the purpose: 
upon an examination in the country 
the body of the writ expresses, that 
' it is to testify. Parkinson v. Ingram, 
Vol. Hi. 603, 

IS. The decrees in the Exchequer 
always express, that the Master is 
to be armed with a commission to 
cjcamine witnesses and power to di- 
rect the same to the country: so for* 
meriy in Chancery. Ibid. 607* 

14. Quare, As to the practice of 
granting the Master's, or six clerk's 
certificate, that the examination was 
insufficient, or of no proceeding, 
&c., whether notice should be given 
before he grants it ? Wills v. Pugh, 
Vol. X. 402. 

15. It is not usual when the 
Master is satisfied that there has 
been a full production of papers, 
for him to certify his satisfac- 
tion. Cotton v. Harvey, Vol. xii. 

' 391. 
. 16. Evidence not to be received 
by the Master, after he has settled 
his report. Thompson v. Lambe, 
Vol. VII. 587. 

17* Upon an order to bring in 
books. Sec. before the Master within 
four dajs, and on default that the 
Serjeant at arms may go against 
him ; before that order is absolute 
there must be a certificate of the 
Master of the same date, and it 
should appear upon the order that 
there is such certificate. Carleton 
v. Smith, Vol. xiv. 180. 

18. Upon a reference to the Ma- 
ster as to the fact of a person's death, 
the report only stating the circum- 
stances, viz. absence abroad fourteen 
years without any account of him. 
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but not drawing the conclusion, L 
was referred back to the Master t 
state, whether he was dead at th 
time when administration 
granted; especially as two yeairc 
more had elapsed since the repoct. 
Lee v. Willock, Vol. vi. 605. 

Id. Plea of a former suit depend- 
ing for the same cause set down b^ 
the defendant was struck out: but 
the plaintiff not having procured a 
reference to the Master within a 
month, the bill was upon motioci, 
dismissed under the standing order* 
Baker v. Bird, Vol. ii.- 672. 

20. Plea of another suit depend* 
ing for the same cause referred to 
the Master of course, without being 
set down. Anon, Vol. i. 484. 

21. Reference, whether twp suits 
are for the same matter, is obtained 
by plea in Chancery as in the Ex- 
chequer, not by motion. Murray v. 
Shadwell, Vol. xvii. 353. 

22. Before report, the Court re- 
fused to order a balance of charge 
allowed against defendant upon ac- 
count to be paid in, and of the 
whole alleged by him in his dis- 
charge without any deduction, ap- 
pearing by the Master's certificate 
and defendant's examination before 
him ^ and also refused to taire the 
certificate off the file. No certifi- 
cate by a Master, as by the Ac- 
countant- General, there must be a 
report in order to take notice of any 
thing in the Master's office. Fox 
V. Mackreth, Vol. i. 68. 

23. Interrogatories and deposi- 
tions not referred for impertinence 
alone without scandal. White ▼. 
Fussell, Vol. XIX. 1 13. 

24. Reason of the practice in the 
Masters' office of receiving the 
party^s affidavit in support of his 
claim, as a creditor, that he must 
give that assurance that the debt 
i^ due: but, if it is contested^ no 
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atteDtion is given to the affidavit. 
Flodong V. Winter, 196. 

25. Exception to the Master's 
appointment of a receiver tiisallow- 
ed. Wilkins v. Williams^ Vol. iii. 
588. 

26. After an order for confirming 

the report nm, filing exceptions^ and 

making the deposit with the register, 

are no cause to prevent that order 

being made absolute, unless an order 

for setting down the exceptions to 

be argued is obtained ; which may 

be done either by the plaintiff or 

defendant. The order confirming 

the report was discharged on pay- 

iDent of costs. Gildart v. MosSy 

Vol. IV. 6l7r 

[G.] Exceptions — amendment of 

AND SU^RA, [E.] 23, 24. 

!• Award on general reference 
not to be impeached by exceptions, 
but by cross motions to set aside 
and confirm it. Knox v. Symmonds^ 
Vol. I. S69. 

2. Exception overruled with costs. 
Bumaby v. Griffin, Vol. iii. 266, 

S. As to excepting for costs. 
Hdlhecke v. Sylvestery vol. vi. 417. 

4. Objections to interrogatories 
settled by the Master must be taken 
by exceptions, not by petition, as 
an objection to the appointment of 
a receiver. Hughes v. Williams, Vol. 
VI. 459. 

5. The mere addition of a de- 
fendant, no new matter, requiring 
no farther answer, does not prevent 
the plaintiff from excej)ting to the 
answer. Taylor v. Wrench, Vol. ix, 
S\5. 

6. . Exceptions to the Master's 
report under a decree made as the 
rolls may be set down before the 
Xiord Chancellor. Burdon v. Bur^ 

dtw. Vol. IX. 499. 

7. Exceptioris permitted to bs 
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amended apon mistake. JDolder v« 
Bank of England, Vol. x. 284. 

8. In answers, a supplemental 
one is filed, without taking the 
other off the file. Ibid. 

9. Where an original bill h^0 
been filed and exceptions have been 
taken to the answer, and the plaint- 
iff moves to amend ; if be goes 
upon the answer as to the original 
and amended bill, as insufficient^ he 
must eo before the Master upon 
the old exceptions as they apply to 
the original bill, 'and upon new ex« 
ceptions as to the new matter intro^ 
duced by the amendments; bat the 
Master may give his j udgment updn 
the answer to the amendments with 
reference to such parts of the origin- 
al bill as apply to them. Partndgi 
V. Haycrqfi, Vol. xi. 570. 

10. Jf exceptions be taken after 
answer to them, the plaintiff cannot 
add to the old exceptions, but mnst 
contest whether they be answered, 
and may refer the answer back upon 
the old exceptions. Ibid. 575. 

11. After motion for liberty to 
amend, and direction- that the 
answer and exceptions shall be an- 
swered together, the answer to the 
exceptions may be made before the 
order to amend is drawn up. Ibid* 
578. 

12. Exceptions in general terms 
to the Master's report, that an ex-» 
amination under a decree was suffi-^ 
cient, held regular, but to be dis- 
couraged, and therefore, on being 
overruled, costs beyond the deposit 
were given. PurceU v. M^Nanutra, 
Vol. xii. 166. 

13. A party cannot except, pend- 
ing a demurrer, without admitting 
the validity of the demurrer; but 
the exceptions having been taken 
upon a mistake as to the practice^ 
and without any intention of wai^ 
virig the demurrer, the Coart per- 
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mitted tbem to be withdrawn on 
paying the costs, without prejudice. 
The mode where the amendment is 
so considerable, as to disfigure the 
record, is to take it off and put a 
new record on the file. Boj/d v. 
Mills, Vol. XIII. 85. 

14. Distinction as to exceptions 
in the Courts of Chancery and Ex- 
chequer. Ibid, Vol. XV. 377. 
' 15. Exceptions filed to the Ma- 
ster'^s report, under a reference in 
bankruptcy! upon petition .for li- 
berty to except. Ex parte Thistle- 
•wood, Vol. XIX. 236. 

[H.] Examinations — publica- 
tions — AND SUPRA. [E.] 

1. Witness examined before de- 
cree, but then accidentally and with- 
out fraud incompetent, on motion 
allowed to be generally re-examined 
after decree: but if competent at 
first, second examination can be 
only to matter substantially differ- 
ent. Sandford v. , Vol. i. 

398. 

2. Injpertinent interrogatories 
suppressed. Ibid. 400. 

3. Court refused to admit depo- 
sitions of a fact, that the defendant 
was an alien papist, the fact not 
being in issue. * Clarke v. Turton, 
Vol. XI. 240. 

4. A written agreement for the 
purchase of an estate, and whereon 
a bill for specific performance could 
be supported, is sufiicient to pass 
an equitable estate by will, and the 
subsequent conveyance of the legal 
estate will not operate as a revoca- 
tion. But where the only evidence 
of such previous contract was a 
letter from the testator to his soli- 
citor, merely alluding in general 
terms " to land bought of A,,*** held 
that it was not sufficient. Rose y. 
Cwiynghame^Wo]. xi. 550. 

5. Order on motion of defendant 
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for examination of plaintiff, savia 
just exceptions: the plaintiff co\^ 
sen ting to be examined. Walker v* 
Wir^ field. Vol xv. 178. 

6. Order to examine a parfjr^ 
saving just exceptions, of course 
on the suggestion of no interest, 
refused, where an interest appeared. 
AmmynumSj Vol. xviii. 517. 

7. Order by one defendant to ex- 
amine another, not of course after, 
as before, a decree. 

In a special case, to ascertain, 
which trustee actually received 
money, all haying signed the re- 
ceipt, the Court refused to dis- 
charge the order, made two years 
before; but required the examina- 
tion without delay. Franklyn v. 
ColqyJioun, VoL xvi. 218. 

8. Defendant in custody for want 
of his examination discharged im- 
mediately on putting it in: but if 
on reference it proves insufficient, 
the plaintiff, not having accepted 
the costs, may proceed from the 
last process. Bonus v. Flacky VoL 
XVIII. 287. 

9. Answer admitting the execu- 
tion of an instrument, and craving 
leave to refer to it, when produced, 
is not a ground to move for the pro- 
duction; not admitting, that it is 
in the possession or /power of the 
defendant. Darwin v. Clarke, VoL 
VIII. 158. 

10. After a decree, if the .Master 
sees cause for a commission, to. ex- 
amine witnesses in the country, he 
certifies that.it is necessary, and die 
depositions when returneid are filed 
by the six clerks; but depositions 
taken before the Master, are kept in 
their offices. Parkinson v. Ingram^ 
Vol. III. 607. 

1 1. Bill by a widow, devisee in 
fee, in? peaching a mortgage by her, 
while covert, for want of a. fine. 
Answer admitting possession of the 
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}\], and the title under it; alle- 
• rig the loss of the settlement ; sta- 
*=fcg it differently from the bill, by 
^« addition of a power of revoca- 
Cin and appointment of new uses, 
y the exercise of which a fine was 
»ot necessary. 

Production of the will, not being 
>ffered by the answer, ordered on 
notion. Bird v. Harrison, Vol. xv. 
108. 

12. Order upon the re|Q:ister of 
;he Consistory Court to deliver ori- 
pn^l wills, for the purpose of being 
>roduced at the hearing, on security. 
Ford V. 



, Vol. VI. 802; and 
, Vol. VI. 135. 



flodson V. — 

1 3. The Court refused to permit 
lepositions in the French language 
o be delivered out for the purpose 
>f being translated. Fauquier v. 
Vtfntey Vol. VII. 292. 

14. Though the Court orders an 
original will to be delivered out for 
L special purpose, as to the jurisdic- 
ion, Qtusre. Ibid. 

15. To obtain a commission to 
examine witnesses abroad, it is not 
lecessary to state the points to 
Dvhich it is intended to examine, or 
he names of the witnesses. Rouge- 
nont v. The Royal Exchange As- 
mrance Company, Vol. vii. 304. 

1 6. A second commission granted 
^n special circumstances. Turbot 
}f^ — ^ Vol. VIII. 315. 

17. A married woman living in 
A.merica being entitled to a legacy, 
i commission to examine her would 
liave been directed ; but as she had 
t)een examined under a commission 
issued by the American government, 
:hatwas considered sufficient. Camp- 
kll V. French^ Vol. iii. 321. 

18. Court, under circumstances, 
nade an order for. producing the 
examination of a bankrupt, under a 
laperseded commission, at the.hear- 
ng of a cause in Ireland ; such mo- 
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tion not of course. Ex parte Bemal, 
Vol. XI. 557. » 

19- Re-examination of a witness, 
before publication, upon a recent 
application, and that the witness 
had, upon mistake of the day, subr 
mitted to examination without look- 
ing at papers, &c. Kirk v. Kirky 
Vol. XIII. 280. 

So to correct a mistake, but con- 
fined, to that Ibid. 285. 

Order to transfer stock' madjs 
without a reference, where the.party 
admitted by counsel that a former 
order had not been obeyed. Rider 
V. Kidder^ Vol. xiii. 123. . 

20. Order, after verdict upon ap 
issue, to examine de bene esse a 
witness above seventy; suggesting 
an intention to move for a new trial. 
Anonymous, Vol. vi. 573.. 

$1. Motion to examine witnesses 
de bene esse, except in certain cases, 
as upon the ground of age, requires 
notice. The affidavijt must be either 
that the witness is of thq age of se- 
venty, or the only witness, to the 
particular fact; or, if upon the 
ground of health in a dangerous 
state. Bellamy v. Jo7ies, Vol. vm. 
31. 

22. Examination de bene esse 
would have been granted in a ques- 
tion of legitimacy, where the know- 
ledge of circumstances was in many 
Earties, and the defendant an. infant 
ept out of the way. The course 
adopted was, to bring the infant 
into Court and assign one of the 
Six Clerks as his guardian, to put 
in an answer for him. Shelley v. 
, Vol. xiii. 56. 



23. The rule, on motion for ex- 
aminations de bene esse, requires it 
to be shown, that the particular 
person, and no one else, knows the 
the fact ; an affidavit by the agep t 
that he is informed by the witness, 
that he can prove the fact, and the 
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belief bjr the &TCnt that no one else 
can prove it, held insufficient. Rowe 
V. — — — 9 Vol. XIII. 26. 

24. After publication, examina- 
tion of a witness confined only to 
credit, or to facts not material to 
•the issue. Carlos v. Brooky Vol. x. 
49. 

It is not competent at law to ask 
the grounds of a witness's opinion, 
that another is not to be believed on 
his oath. Ibid. 

£5. An examination to the credit 
of a witness cannot be had without 
a special order, upon application to 
the court, and notice to the party. 
MM V. Mia, Vol. XII. 407. 

26. Witnesses who had been ex- 
amined in the cause, and re-ex- 
4)mined by the Master upon inter- 
rogatories, order obtained subse- 
<juently, the Court directed the fact 
of their having been examined with- 
out previous order obtained, to be 
specially stated. Grencmonyy, Adams, 
Vol. xiii. 360. 

27. Court I'efused to suppress de- 
positions after publication, and after 
the cause had been called on, merely 
on iheground of the commissioners 
being connected, and having similar 
interests with the defendants ; com- 
missioners taking depositions ha- 
ving discretion in receiving what is 
and what is not legal evidence. 
Whitelock v. Baker, Vol. xiii. 511. 

28. After answer, not of course 
to enlarge publication, until answer 
to a cross bill. Dalton v. Carr, Vol. 
XVI. 9^. 

29. Motion to enlarge publication 
in the original cau^e until answer to 
a cross bill, the original cause being 
set down for hearine, and the cross 
bill filed after rules tor passing pub- 
lication, refused with costs. Cook 
V. Broomheadj Vol. xvi. 133. 

30. After publication passed li- 
berty given to exhibit articles, as 
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to the credit of a witness, who had 
been cross-examined, by general 
interrogatories, and as to such par- 
ticular facts only as are not material 
to what is in issue in the cause. 
Purcell v. M^Namara, Vol. nil. 324. 
31. Order made to re-examine a 
witness, after publication, as to cre- 
dit, by general interrogatories, and 
as to such particular taots only as 
are not material to what is in issue. 
Wood v. Hammerionj Vof. li. 145. 
A 32. After publication, order for 
examination, by general Inteirpga- 
tories, as to the credit of a witness 
in the cause, and as to such par- 
ticufar facts only as are not material 
to the issue; but, publication ha- 
ving passed five months, not to de- 
lay the hearing. The Court does not 
previously consider whether the snb^ 
ject of the examination is material 
to tlie issue ; but in that case will 
suppress the depositions. White v. 
FusseU, Vol. XIX. 127. 

33. Examination to credit, after 
publication, where the witnesses aite 
in the country, by commission, on 
articles exhibited by one of the Six 
Clerks. Ibid. 127. ' 

34. After defendant's examination 
on interrogatories, and motion for 
payment into Court on that exa- 
mination, plaintiff permitted to file 
farther interrogatories. Hatch v. 
, Vol. XIX. 116. 

35. Practice settled to move on 
examination admitting money due 
for payment into Court, before the 
cause is set down for further di- 
rections. Ibid. 111. 

36. For the purpose of commit- 
ment, under a shoit order to pay 
money, the person serving the order 
must have an authority to receive 
the money. Wilkim v. Stevens^ Vol. 
XIX. 117. 

37. After examination under de- 
cree before the Master, concluded 
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and made known^ farther examina- 
tion not permitted without an order, 
on surprise clearly established . WiU 
Ian V. ffillan. Vol. xix. 590. 

38. Waiver of irregularity, by 
examining before the Master with- 
out a previous state of facts. Ibid. 

39. After publication, no farther 
examination without leave, not ob- 
tained without great difficulty, and 
generally confined to some parti- 
cular facts. Vol. XIX. 592. 

40. Under decree, directing in- 
quiries, the Master cannot, without 
an order, examine a witness* who 
has been examined in chief in the 
cause* Ibid. 

41. The Master armed by decree 
expressly with power of examining 
the parties, as he shall think fit; 
and therefore he can examine a de- 
fendant whom he had before ex- 
amined* Ibid. 593. 

• 42. Interrogatories to examine 
parties must be settled by the Ma- 
ster. As to witnesses, Qiuere : many 
special orders for that purpose. Ibid. 

43. Affidavits before the Master 
by consent. Ibid. 

44. Depositions before the Master 
not to be known by the parties, until 
the whole examination is concluded. 
Ibid. 

45. Interrogatories for the ex- 
amination of a party settled by the 
Master. Ibid. 598. . 

46. Protection geAerally, in every 
stage of the proceedings, against 
.anstC'ering any question having a 
direct tendency to criminate the 
party, or subject him to penalty, 
&C.9 or forming one step towards it. 
Paxton V. Douglas^ Vol. xix. 225. 

[I.] Dismissal — Orders to Dis- 
miss.— And see Account, 15. 

1. Plaintiff can in no case dismiss 
bis bill without costs : with costs, it 
is of course; but after motion to dis- 
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miss without costs refused, consent 
is necessary. Dixon v. Parks, Vol. 
I. 402. 

2. PlaintiflF cannot, on motion^ 
dismiss his bill without costs, on the 
ground that the Court would have 
decreed according to it, unless con- 
sent. Anon. Vol. i. 140. 

S. The Court refused to dismiss 
a bill, after a decree for' account, 
with the usual direction for credit- 
ors, upon an arrangement among 
them ; but the object might be ob- 
tained, as to the disposition of funds 
in Court, upon farther directions; 
and, whilst that is in Court, creditors 
maybe let in, although the time has 
elapsed. -Lashley v. Hogg, Vol. xi. 
602. 

4. One co-plaintiff may have the 
bill dismissed, as to himself, with 
costs, without consent of the other. 
Langdale v. Langdale, Vol. xiii. 
167. 

5. General demurrer put in, but 
never argued, and no proceedings 
afterwards; the defendant cannot 
have the bill dismissed for want of 
prosecution, as he had an equal 
power to move. Anon. Vol. if. 287. 

6. It is not a necessary conse- 
quence, that the bill will not be 
dismissed, because it has been re- 
tained for the purpose of a trial at 
law. If armood Y. Oglander J Wol.M. 
225. 

7. One defendant, in strict prac- 
tice, is entitled to dismiss the bill 
for want of prosecution, though the 
other defendant stands out in con- 
tempt, and it cannot 1^ of any use 
to go to the hearing without him ; 
and plaintiff was put under the 
usual terms to speed the cause. 
Anon* Vol. ix. 512. 

.. 8. On motion to dismiss bill with 
costsi for want of prosecution^ not- 
withstanding the bankruptcy of de- 
fendant ; held that the plaintiff must 
either dismiss and go in under the 
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bankruptcy, or go on, making the 
assignees parties. Monteith v. Toy- 
lory Vol. IX. 61,5. 

9. No advantage can be taken of 
special circumstances, in answer to 
the application to dismiss for want 
of prosecution, but only the usual 
undertaking to speed can be given. 
Special circumstances must be the 
ground of a special application. 
Lyon V. Dumbell^ Vol. xi. 608. 

JO. After a decree, directing far- 
ther inquiries, an order to dismiss 
the bill with costs being allowed by 
mutual consent, such order as could 
be made, upon farther directions. 
Anon. Vol. xj. 169. 

!!• Court refused to discharge 
an order to dismiss for want of pro- 
secution, as irregular, merely on the 
ground that the certificate of the 
Six Clerk appeared, on the face of 
the order, to be of a subsequent 
date. M^Mahon v. Sisson, Vol. xii. 
465. 

12. The only answer to a motion 
to dismiss for want of prosecution, 
is the usual undertaking to speed ; 
any special ground must be the 
subject of a special application. 
JJligh V. , Vol. XIII. 455. 

13. Where plaintiflF obtained an 
order to amend, after notice of mo- 
tion to dismiss, but before the de- 
fendant could move, held that he 
was in time. Jfhite v. Hall, Vol. 
xiv. 208. 

14. Where an order to dismiss 
was hot obtained in time, upon a 
misrepresentation that a replication 
had been filed, but was afterwards 
obtained, the Court refused to dis- 
charge it, but upon the parties pay- 
ing the costs by whom the misre- 
presentation had been made. Anon, 

Vol. XIV. 492. .... 

15. Upon motion to dismiss for 
want of prosecution, objection to it, 
until costs of previous notices are 
paid, cannot be made until the 
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fourth. Anderso7i v. Palmef*, Vol. 
XIV. 15. 

16. Though general! V a party 
cannot be heard until he has cleared 
his contempt, a step, taken by the 
other party, waives tbe contempt 
for all purposes, except the right to 
costs ; as costs in the cause ; not 
to be obtained by process of con- 
tempt. 

Acceptance of the answer, there-: 
fore, a waiver of the contempt, for 
the purpose of enabling the de- 
fendant to dismiss the bill for want 
of prosecution. Anon. VoL xv. 174. 

1 7. Order, dismissing the bill for 
want of prosecution,, after, three 
terms, without replication, of course 
without notice ; and not discharged 
upon special circumstances, except 
on payment of costs. Jackson y. 
Pumelly Vol. xvi. 204. 

18. Order to dismiss the .bill for 
want of prosecution, . after . three 
terms without replication, of course 
without notice; and pending an in- 
junction, staying execution. Ne^or 
V. Taylor, Vol. xvi. 127. 

19* Order, dismissing a bill for 
want of prosecution, after three 
terms, expired without any. step 
taken, obtained, upon motion of 
course; not requiring notice. De-. 
graves y. Lane, Vol. xv. 291. . 

[K.] Decree. — See Tit. Decreh. 
— And see Laches, 8. 

. 1. New plaintiflf by supp.lemciit«l 
bill may impeach a decree upon 
rehearing, on petition of former 
parties. Hill v. Chapman,. Vol. '• 
405. . 

2. Order made, on motion, to 
correct a decree in what is clearly a 
mistake. Newhoiise v. Mitfordj Vol. 
XII. 456. 

But it must be done by a separate 
supplemental order. La7ie v. .Hobbs^ 
Ibid. 438, 
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3. A decree cannot be impeached 
collaterally in another cause. Lady 
Clinton t. Lord Robert Seymour , Vol. 
!¥• 440. 

4. A rehearing is the proper mode 
of impeaching a decree not signed 
and enrolled for error. Boiler y. 
Mackell, Vol. v. 509. 
. . 5. Where a decree had been acted 
upon by reports, and been recited in 
an order on farther directions^ but 
the original could not be found, the 
Court allowed it to be drawn up 
from the office copy, and entered 
nuncypro time. Donne v. Lewis, Vol. 
XI. 601. 

6. In equity against the answer 
there can be no decree upon the 
testimony of a single witness, unless 
supported by special circumstances. 
Choth V. Jackson, Vol. vi. 40. 
 7* A single witness cannot pre- 
vail against a positive denial by the, 
answer. Lord Cranstownw. Johnston, 
Vol. III. 170. 

. 8. Decree against defendant under 
circumstances, upon the evidence of 
a. single witue&s^ notwiihstanding a 
positive denial by the answer, with 
costs. Principle of the rule, upon 
which the Court acted, that being 
willing to pronounce upon the ques- 
tion, whetner the circumstances out- 
weighed the effect of the rule, that 
there shall be no decree, upon the 
evidence of a single witness, against 
a positive denial by answer, the de- 
fendant might, at his peril, withdraw 
it from the Court, and have an issue, 
which he decUned. East India Com- 
pany V. Donald, Vol. ix. ^84. 

9. Decree for an equitable cre- 
ditor is equal to a judgment at law. 
Grcttf V. Chismell, Vol. xi. 125. 

10. Under decree for account of 
proceeds of a joint adventure, onlfiths, Vol. iv. 619 
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bill by one party on behalf of him- 
self and the others, and inquiry, who 
are concerned with the plaintiff, the 
Master having by advertisement, as 



usual, declared those who should not 
come in, excluded, reported several 
persons, who had not come in to 
claim, entitled to shares. Farther 
advertisements directed: but pay- 
ment into Court of those shares re- 
fused; and the decree not to be 
executed as to those who should not 
come in. Good v. Blewitt, Vol. xix. 
336. 

11 . To show cause against a de- 
cree on default by defendant at the 
hearing) the order must be to set 
down the cause on some day im- 
mediately, not after the causes al- 
ready set down. Margravine of 
Anspach v. Noel, Vol. xix. 5/3. 

[L.] Decree pro confesso, 

1. Where there is only one de- 
fendant, after all the process of con- 
tempt, for want of an answer the 
bill may be ordered to be taken pro 
confesso, upon motion. Seagrave v. 
Edwards, Vol. iii. 372. 

2. Information decreed to be taken 
pro confesso upon two insufficient 
answers. Attorney General v. Young, 
Vol. III. 209. 

3. Where the bill is amended 
after answer, if the amended bill is 
not answered, the plaintiff is entitled 
to a decree, that the bill be taken pro 
confesso generally. Jopling v. Stuart, 
Vol. IV. 619. 

4. An insufficient answer is no 
answer; and therefore shall not pre- 
V/Cnt a decree to take the bill pro 
confesso. Turner* v. Turner, Vol. iv. 

619. 

5: Bill amended after answer, may 
be taken pro confesso generally, not 
as to the amendments only; the 
record being entire. Bacon v. Gri/^ 



6. The Master of the Rolls re- 
fused to make an order, under the 
statute 5 Geo. 2. c. 2. for the pur- 
pose of having the bill taken pro 
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vonfessOy without an affidavit, ac- repott^and at the same time set clovi^^ 



cording to the eighth section^ that 
defendant had been in England 
within two 3'ears before the subpoena 
issued. Neale v. Norris, Vol. v. 1. 

7. To obtain an order for taking 
the bill pro confesso^ under the sta- 
tute 5 Geo. 2. c. 25. the affidavit 
must state, that the defendant has 
been in England within two years 
before the subpoena. Bishop qffVin^ 
Chester v. Beawr, Vol. v. 113. 

8. Decree upon a bill taken ptv 
vonfesso is to b6 pronounced by the 
.Court, not to be drawn up by the 

plaintiff. Geary v. Sheridan, Vol. 
VIII. 199. 

9. No decree pro confesso can be 
taken, aftercertificate and an answer 
filed ; but there should be a receipt 
given for costs. Plaintiif cannot, 
however, treat the answer as a nul- 
lity after having taken an office 
copy. Sidgier v. Tyte, VoL. xi. 202. 
• 10. An order having been ob- 
tained to take the bill pro confesso, 
the Court, upon motion to dis- 
charge that order, required to see 
the answer proposed to be put in. 
Heame v. Ogilvie, Vol. xi. 77. 

11. A decree taken pro confesso, 
in the ordinary course, like any other 
cause, cannot be impeached colla- 
terally, but only by a* bill of review, 
or a bill to set it aside for fraud. 
Ogilvie V. Heame, Vol. xiii. 5QS. 

[M.] Hearing. — Rehearing. — 
Farther Directions. 

1. Court refused petition ta set 
down cause for farther directions or 
order, though the parties could not 
proceed, an inquiry before the Master 
being rendered useless by the event 
of a verdict, and farther directions 
had been reserved until after trial 
feind report. Dixon v. Olmius, Vol. 
I. 1.53. 

% Plaintiff may except to the 



the cause for farther directions. Y" 
V. Frere. Boftoerbank v« Colassec:^^ 
Vol. V. 424. 

3. Upon farther directions a qi^e^. 
tion decided by the Master wa« 
opened, without any exception ; aU 
the circumstances appearing on the 
report. Adams v. Cfaur^ow, V ol. vi. 
226. 

4. A cause may be set down for 
farther directions, or upon the equity 
reserved, before a different judge 
than the one who heard it originally. 
Pemberton v. Pemberton^ Vol. xi. 53. 

5. After a decree nisi, the party 
not appearidg, yet allowed ta be 
reheard on terms. Vowks v. Yoimgf 
Vol. IX. 172. 

6. Order of a preceding Lord 
Chancellor not to be reheard upon 
minutes; but must first be drawn 
up. Taylor v. P^am, Vol. xv. It 

7. Practice, after a decision by 
one Court, instead of rehearing or 
appealing, to institute a suit in 
another Court for the same object, 
disapproved. JReynolds v. PiU, Vol 
XIX. 134. 

[N.] IssuBs. 

1. An issue directed, the original 
answer not sent down to the trial, 
whether between the same parties or 
not^ till after the office copies have 
been refused as evidence. Anon* 
Vol. I. 152. 

2. Upon the question aa.to the 
amount of a legacy, from a doubt 
as to a figure, an issue was directed 
instead of a-reference to the Master. 
Norman v. MorreU, VoK iv» 769.. 

3. Issue, whether an instrument 
was obtained by fraud, &c..not di- 
rected on motion after answer, as 
where the decree depends upon a 
simple fact, viz. legitimacy or com* 
peteoce, according to the present 
practice to refer a title on motion. 
Fzdlagar v. Clark, Vol. x.viir«j4Bi. 
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:. 4« .Dutinetioa between taking the 
opinion of a court of law conclu- 
sively, and directing an issue for 
t:he satisfaction of this Court, re- 
serving to itself the review of what 
passed at law with reference to the 
record in equity* Bwjtle v« Blundell, 
Vol. XIX. 600, 

[O.] Judgments. 

1. The Court cannot decree 
against a title in the crown appa- 
rent on the record, though not in- 
sisted on at the hearing. Barclay 
T. Sussellj Vol. III. 424. 

2. A court of law could not give 
judgment against the title of the 
crown appearing on the record. 
Ibid. 436. 

3. Death of a defendant does not 
necessarily prevent judgment. Da- 
vies V. DameSy Vol. ix. 461. 

4; The defendant dying after ser- 
vice of the subpoena to bear judg- 
ment, whether upon a bill of revivor 
a new subpana to hear judgment is 
necessary, Qacert* Byne v. Potter , 
Vol. V. 305. 

5. Plaintiff, under an undertaking 
to speed his cause, obtained an order 
to withdraw his replication, and set 
down on bill and answer ; but did 
not serve a $ubpcena to hear judg- 
ment, or appear when the cause was 
called. 

The bill was dismissed with costs. 
Rogers v. Goore, Vol. xvii. ISO. 

6w Service of subpoena to hear 
judgment necessary, though the 
canse was set down under the order 
upon a peremptory undertaking to 
speed the cause. Dixon v. Skum, 
Vol. xviii. 520. 

[P:]>C0STS,— SECURITY ¥OB. 

, And see title Costs, passim. 

1« To entitle defendant to security 
for costs it is not sufficient^ that 
plaintiff appears by the bill to be 
out of the jurisdiction : he must ap- 
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I pear to be resident abroad : then it 
IS of course. Green v. Chamock^ 
Vol. I. 396. 

2. But where party was directed 
under the Alien Act to remove, se- 
curity ordered. Seilaz v. Hanson^ 
Vol. v. 261. 

3. Where a cause is heard on bill 
and answer, only forty shillings costs 
on dismissing the bifl, unless a spe- 
cial case. Bayly v. Ae Corporation 
of Leominstery Vol. i. 476. 

4. The bill praying discovery and 
a commission, the defendant cannot 
have the costs of discovery till the 
return of the commission. Anony* 
nums, Vol. viii. 69* 

Rule, that if the defendant to a 
bill for discovery and a commission 
examines in chief, instead of con* 
fining himself to cross-examination^ 
he shall not have costs. Ibid. 7(X 

5. No costs upon a notice of mo> 
tion abandoned till after the third 
time. Shelly v. Shelly, Vol. viikS16* 

6. Under a joint order for costs^ 
one party absconded, and was never 
served. A proceeding against the 
other good. Ex parte Bishop, Vol. 
viii. 333. 

7. Plaintiff pays costs upon a bill 
of discovery. Simmons v. Lord Kin^ 
naird, Vol. iv. 742. 

8. The proper time to move for 
costs of the discovery is after the 
commission returned* Banbury v« 

> Vol. IX- 103. 



9. The proper course for costs is 
by petition, and not by excepUons. 
Lucas V. Temple,Vo\. ix« 299. 

10. Plaintiff Stubmitted after de* 
murrer set down to be argued 5/» 
costs allowed, and the bill amended. 
Anonymous, Vol. ix. 221. 

IK Where a question arises be- 
twQea the individual and the person 
taking the bulk of the estatCi upon 
the interest in a trust fund separated 
from the residue the costs must 
come out of the particular fund. 
Where the decree was corrected in 

X2 
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that respect being considered as part 
of the relief prayed, held not within 
the rule of appeal for costs only. 
Jenour v. Jenour, Vol. x. 51^. 

12. No revivor for costs alone, un- 
less to be paid out of an estate. Ibid. 

13. Charges of a sale to be taxed 
under the head of just allowances, 
not of costs. Crump v. Bak^er, Vol. 
XVIII. 285. 

14. Costs not given on a motion, 
unless mentioned in the notice. 
Mann v. King^ Vol. xviil 291. 

15. The simple fact, that the 
plaintiff is gone abroad is not a suf- 
ncientground to compel him to ^ive 
securitv for costs. Hoby v. Hitch- 
cock, Vol. V. 699. 

16. Order to, strike out the names 
of two of the plaintiffs on giving 
security for costs made without con- 
sent. Llqifd V. Makeam, Vol. vi. 
145. 

17. No order, that a plaintiff re- 
siding abroad shall give security for 
costs, where there are co-plaintiffs 
residing in England. Walker v. 
Eizsterm/, Vol. vi. 612. 

iS. Where defendant has ob- 
tained an order for time^ or taken 
any step, he cannot have security 
for costs. Anon, Vol. x. 287. 

So at law. Ibid* 

19. Order for taxing a bill of costs, 
where obtained bv a party in the 
cause, to be entitled in the cause : 
where by a stranger, under the sta- 
tute, to be entitled ex parte; but 
proceeding iinder such an order 
would be a waiver of the irregularity. 
Bignol v. Bignolj Vol. xi. 328. 

[Q.] Trial— New Teial. 
And see Feaud, 9. 

1. After injunction dissolved upon 
the merits, motion to stay trial oF 
ejectment until full answer to the 
amended bill refused, with costs. 
Lady Markkam v. Dickenson, Vol. i. 
SO. 

2. Different practice of the Courts 



PRACTICE. 

of King's Bench and Common Pleas 
as to putting off a trial in the 
sence of a witness : the former bein 
satisfied with the aiiidavit, that th 
party cannot safely go to trial with^.^ 
out the evidence, the latter requirin ^ 
the reason. Franklyn v. ColquAoun, 
Vol. XV. 222, 

3. Upon second verdict for the 
same part}* as the first, butfor a less 
sum; the last sum recovered, and 
costs of the last trial, are to be paid 
out of money in Court upon an in- 
junction to ^tay execution ; the costs 
of which are to be returned. Waddk 
V. Johnson^ Vol. i. 30. 

4. After verdict an issue directed, 
new trial on account of further evi- 
dence refused, there being, no fraud 
or surprise but the evidence been 
kept back by the party applying, 
although the Co4irt dissatisfied with 
the verdict. Standen v. Edxvards, 
Vol. I. 133. 

5. Three trials frequent, and a 
fourth has been granted : after three 
ejectments tried in Ireland, an issue 
was directed between the same par- 
ties upon the same point. Upon 
appeal to the House of Lords a 
new trial was afterwards granted, 
and after that another ejectment 
tried. Lord Sherborne v. Naper, 
Vol. IV. 206. 

6. There is no question of civil 
right) that, in the ordinary course 
of the jurisdiction of the country, 
may not go through three inquiries. 
Ibid. £07. 

?• In criminal cases, a repeated 
inquiry is not matter of right but of 
discretion, and can only be had with 
consent of the Attorney-General. 
Ibid. 

8. An issue having been directed 
at the Rolls, the motion for a new 
trial may, if insisted on, be made 
before the Chancellor. Pemberton 
V. Pemberton, Vol. xi. 50. 

9. Upon such motion Court may 
look not only at the report, but also 
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»t the record of the suit in equity, 
iDd is at liberty to refuse; if sa- 
:isfied that substantial justice has 
3een done, though some of the evi- 
3ence was improperly rejected, lb. 

10. After three verdicts one way 
and the Court satisfied, rule for a 
new trial refused. S. C. Vol. xiii. 
290. 

11. Upon a motion for a new trial 
for eixcessive damages the court of 
law would take care, that the right 
of the plaintiff should not be pre- 
judiced by the death of the defend- 
ant. Ptdteney v. Warren, Vol. vi. 90. 

12. No new trial upon the im- 
proper rejection of evidence, if the 
Court, judging upon the whole re- 
cord, is satisfied, that the verdict is 
right. Bootle v. Blundellj Vol. xix. 
503 

; [R.] Attachments. 

1. Return to an attachment for 
vant of appearance **cepi corpids" 
^ut from illness and intirmitv she 
sould not be removed ; a messenger 
ordered. Miles v. Lingkam, Vol. vii. 
J30. . 

2. Sequestration for not perform- 
ing the degree upon the return to an 
attachment, that the defendant was 
in custody of the warden of the Fleet. 
Errington v. fVard^Vo], viii. 3 14. 

3. The practice of issuing an at- 
tachment without an affidavit pre- 
viously filed, in opposition to orders 
of the Court, to be corrected in fu- 
ture. Broomhead v. Smithy Vol. viii. 
3-57. 

4. Sheriff ordered to pay to the 
party money under an attachment 
tor not paying costs, with costs of 
the application. Anonymous^ Vol. 
XI. 170. 

5. Attachment on service of 52^ 
poena in Scotland. Shaw v. Idndsay, 
Vol; XVIII. 496. 
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[S.] Motions. 
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And see supra, [N.] 5. 

1. Decretal order cannot be dis- 
charged upon motion, though made 
by coil sent and surprise alleged. 
Anonymous, Vol. i. 93. 

2. Point argued by leave of Court,; 
on motion to vary the minutes.. 
Perry v. Philips, Vol. i. 251. 

3. Defendant, on motion, ordered 
to pay in a balance ascertained by 
the report Gordon v. Rothley, Vol. 
III. 572. 

4. Motion to amend depositions' 
after publication refused. Ingram 

V. Mitchell, Vol. v. 297. 

5. Notice of motion on Saturday 
must be given for Tuesday, not 
Mon d ay. MaMQell v. Phillips j Vol. 

VI. 146. 

6. Where the bill seeks relief as- 
well as discovery, the Court will not 
upon motion aid the plaintiff in pro-' 
ceeding at law without the authority 
and control of the Court ; any such 
proceeding must be under a decree. 
Therefore in such a case a motion, 
that the defendant should produce 
deeds, &c. at the trial of an eject- 
ment, was refused. Aston v. Lord 
Exeter, Vol. vi. 288. 

7. Where the bill seeks relief as 
well as discovery, the Court will dot- 
upon motion aid the plain tiffin pro- 
ceeding at law without the authority 
and control of the Court: any such 
proceeding must be under the autho- 
rity and control of the Court. There- 
fore in such a case the Court would 
not on motion order, that an out- 
standing term should not be set up 
by the defendant against an eject- 
ment brought by the plaintiff. Hyl^ 
ton V. Morgan, Vol. vi. 294. 

8. Motion under special circum- 
stances upon affidavit before an- 
swer to restrain proceeding under a 
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judgment refused. Lane v* Williams, 
Vol. VI. 798. 

9. Money may be ordered into 
Court on motion, upon the ground 
of admission. Mills v. Hanson, Vol. 
Tin. 69. 

10. Motion under special circum- 
staoceSy upon affidavit before an- 
awer, to restrain proceeding under a 
judgment refusea. Ijaney. Williams^ 
Vol. VI. 798. 

11. Order to amend, not served 
or drawn up, does not prevent mo- 
tion to dismiss the bill for want of 
prosecution. . Anonymous, Vol, vii. 

12. An omission in a decree, if 
perfectly of course, supplied on mo- 
tion; viz. in the usual decree upon 
a creditor's bill against executors 
the direction for an accouot of the 
personal estate. Pickard v. Mattke-t 
souj VoL vii. 293. 

13. Motion by defendant for in- 
spection of letters, referred to by 
the plaintiff's depositions, as exhi- 
bits, refused, with costs. Wiley v. 
Pistor, Vol. VII. 411. 

14. No objection to a motion, 
that the affidavit was filed only the 
day before ; if it is an affidavit, that 
cannot be answered; as, that the 
plaintiff cannot go to trial with 
safety, till the answer comes in. 
Jones V. , Vol. viii. 46. 

15. Where a decree directed an 
inquir^'^, but was not pursued for 
many years; the Court refused to 
interfere upon motion or petition, 
the party making the application 
not being born at the date of the 
decree, afterwards made a party but 
several years before the application, 
the relief sought by analogy to the 
statute of limitations being the fitter 
subject for a :bilL Lord Shipbrook 
v. Lord Hincbingbrooh, Vol. xiii. 
S87. 

1 6. . Distinction between motion 
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land petition, as to carrying decrees 
>and orders into effect 

17* An infant suitor is bound .by - 
laches in the suit. Ibid. 99& 

18. Motion not to be postponed 
where it affects the right of notice* 
Coffin V. CoqpeTj Vol. xi^ 600. 

19« The object of the bill being 
to set aside deeds, the Court will not, 
on motion, go beyond the usual 
liberty to inspect. Sec and for pro* 
duction at the hearing, by an order 
to deposit them with the* Master for 
safe custody, without a special case; 
establishing danger, that they may 
not be produced. Therefore, where 
most of the circumstances, reUed 
Upon, viz. variations in two deeds, 
appeared upon the ailswer, the order 
was limited to production at the 
hearing. Beckford v. Wildmany Vol. 
XVI. 438. 

20. Petition failing as to^e prin- 
cipal objects, dismissed generally. 
Ex parte Moss, Vol. xvii* iJ7& 

21. Order on a peremptory under- 
taking to speed the cause entered 
nunc pro tunc of course, on motion 
without notice above two years aftei^. 
wards. Dixon v. Shwn, VoU xviii. 
520. 

[T.J Money, Orders for Pay-' 
MENT INTO Court. 

1 • The Court will not keep money, 
after the party is entitled tO: it, even 
at his request. Isaac v. GompertM, 
Vol. I. 44. 

2. An order to pay dividends to 
trustees, or one. of them, made under 
circumstances. Shortbrid^'^s easCy 
Vol. XII. 28. 

S. A moticm cannot be granted 
for payment, of money, into Court 
by defendant upon the account as 
made out by the plaintiff, even upon 
the defendants schedule, when the 
defendant upon his examinatioa dUdL 
not admit tnat nothing was due to 
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btiD* The-resultof the schedule a^' 
certaining such amount miist be 
verified by affidavit QtmrreU v. 
Beckfordj Vol. xiv. 177. 

4« Of moving to pay money into 
Court forthwith altered. In future 
a day mast be named. Higgins v. 

r, Vol. VIII. 381. 

5. Defendant ordered to pay 
money into Court before answer^ in 
St case of gross . fraud, appearing 
xipon affidavit by the plaintiff and 
1>y the defendant in answer. Jervis 
-v. White^ Vol. vi. 738. 

6* A motion to compel a defend- 
ant to pay money into Court on 
casting up books must be upon the 
ground of admission by reference 
sufficient to make them part of the 
examination, as much as schedules 
to an answer. In this instance it 
failed: the plaintiff going upon 
certain books, and the reference 
being generally to all. MiUs v. 
Hans&n, Vol. viii. 91. . 

7. Motion to pay money into 
Court upon the affidavit of an acr> 
councant, that from the schedules 
to the answer, the examination and 
the books of account, such a ba- 
lance was due, refused. S. C. Vol. 
viij. 68. 

8. Money may be ordered into 
Court on motion, upon the ground 
of admission; as by. schedules or 
books containing an account of re* 
ceipts and payments, and referred 
to so as to be part of the answer or 
examination. Ibid^ 69. 

9. Where party neglecting to pay 
money into Court under an order 
is a solicitor, a stranger, and not 
party> the course is to obtain an 
order, upon him to pay by a given 
day, and on default,^ to obtain an- 
other order that he shall pay by 
another day, or stand committed^ 
Anon. Vol. iv. 207* 

. .10.^ After an order upon a party 
in the cause to pay money, the 



PIIEROGATIVE. 



311 



course is an attachment, and upon 
the return to that, an order for com- 
mitment. Bowes V. Ixn-d Strc^tk- 
more, Vol. xii. 3^5. 

1 1 . Order, after the bill dismissed, 
for payment of money out of Court. 
Wrighi V. MitcheU, Vol. xviii. 293. 

And see Abatement, 4. 

[U.] Certificate of Court. 

1. The Court of King's Bench, 
refused to answer a case from .the 
Rolls stated as a trust. . Parsons v. 
ParsmiSi Vol. v. 578. 

2. The Lord Chancellor being 
dissatisfied with the certificate of 
the Court of Common Pleas on a 
case sent, directed a case to that of 
King's Bench, there being only one 
instance of a case being sent back 
to the same Court to be reviewed.- 
Trent v. Hanning, VoL x. 500. 

[V.] Contempt. 

And vide supra [A.] 11. [B.] 9- 

The parties under commitment 
cannot he heard, except on peti- 
tion. Nicholson v. Squire, Vol. xvi. 
259. 

And see Commitment. — Regis- 

TEK OF COURT, 3. SEQUESTRA- 
TION, 8. 



PRE-EMPTION. 

A right of pre-emption given by 
will, will be executed whether di- 
rected at a fixed price, or one to be 
fixed by the trus.tees ; in the latter 
case it is to be taken at a reasonable 
price, to be ascertained by refer- 
ence to the Master. Earl of Radnor 
V. Sliajloy Vol. XI. 448. 

And see Will, [J).] 23, 
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• 

In the case of a debt due to the 
Crown by a bankrupt, the Crown 
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will seize, if they can, before as- 
signment. £x parte Smith, Vol. v. 
297. 



PRESUMPTION. 

And see Bond, 13, 14. — Evidence, 
[B.] — Satisfaction, passim. 

1. Matters of record are pre- 
sumed. Deeds are presumed to be 
lost. Pickering v. Lord Stamford, 
Vol. II. 583. . 

£. At law, length, of time raises 
presumption against claims the most 
solemnly established. Jones v. Tur 
herviUey Vol. ii. 12. 

Infancy of defendant no excuse 
for plaintiff's delay. Ibid. 

3. A couTeyance decreed, subject 
to an annuity charged on the 
estate; the annuitant liaving gone 
to Newry, in Ireland, sixteen years 
ago ; and no payment made or ac- 
count obtained of her since. Main- 
wafting V. Baxter^ Vol. v. 458. 

4. Upon possession for many 
years, the origin of it not appearing, 
and no title except as cestui que 
trust under a term to raise a sunii of 
money, the Court will not presume 
any other title; and therefore de- 
creed the plaintiff to be let into pos- 
session on payment of the charge ; 
but with reluctance; and on ac- 
count of the laches refused an ac- 
count of the rents even from the 
filing of the bill. Acheiiy v. Roe^ 
Vol. V. 565, 

5. Payment ordered, where one 
party entitled had not been heard of 
for 20 years, upon a recognizance to 
refund in the event of a ciaim. Bair 
ley V. Hammond, Vol. vii. 590. 

6. As to presumption in favour 
of a title upon mere length of pos- 
session, unaided by other circum- 
stances, Quare. Harmood v. Og- 
lander. Vol. viii. 129- 

7* Purchase of stock in the joint 
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names of purchaser and a stranger, 
the latter a trustee for the personal 
representatives of the former, as he 
would have been for the purchaser 
himself; but the presumption mny 
be rebutted by circumstances of 
enjoyment tending to show that it 
was a gift. Rider v. Kidder, Vol. x. 
360. 

8. Where the legal estate was: 
vested in trustees, as an indemnity 
against contingent incambrance8> 
with a period stated when a moiety 
should be reconveyed, and it ap- 
peared that no incumbrance, had 
been set up for 140 years, that there 
was no trace of the legal estate 
being outstanding in any one sub- 
sequent to the year 1694, and the 
plaintiffs were in possession of the 
deed creating the indemnity:; held, 
that after every idea of an incnm — 
brance had been at an end for mor^ 
than a century, a reconveyance 
might be presumed from the trustee 
of the estate. Hillary v. Waller^ 
Vol. XII. 239. • 

9* Ground of presumption as 
incorporeal hereditaments, bond» j 
mortgages, &c. upon the want ol 
means of belief. Ibid. 265. 

10. In ejectment it may he left to 
a jury to presume a conveyance of 
the legal estate. Ibid. 25 1 . 

11. Grants are frequently pre- 
sumed for the purpose and from a 
principle of quieting the possession, 
the Court governing itself by a 
moral certainty. Ibid. 252. 

12. The relation of presumption 
of a party V death from absence, &c. 
goes from the first moment of the 
uncertainty of his existence. Web- 
stei* V. Birchmore, Vol. xiii. 362. - 

13. No presumption of a grant of 
mines against an express reserva- 
tion on a sale, many years ago^ 
merely from permitting expenditure 
without, claim. Norway v. Jt&we^ 
Vol. xix. 156. . . 
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PRINTER, KING'S. 

See Copyright, 7. 

J Upon bill by the King's printer 

^.^ fi)r Ireland under letters patent, to 

^; <^eclare bis right, notwithstanding 

'^ the resolution of the Houses of Par- 

J'ann^nt of 1796, and for an account, 

J^^ld there was. no such equity as the 

J^urt could administer, and bill 

"Jsnaissed. Grierson v. Eijre. Vol. 

'X^ 341. ^ 



PRINTS. 
See Copyright, L 



PRIORITY. 

•^^dse?BANkRUPT,[K.]'7. — Mort- 
gages SUBSEQUENT. 

» -Agreement for a share of a ship 
^^^n building, as a security for ad- 
^^nces.in order to complete her, 
^ith a covenant for a future bill of 
^le of such share, postponed to a 
^Xibsequent bill of sale with posses- 
sion taken, subject to the builder's 
*ieq, without notice of such agree- 
ment. Duniell v. RusseU, Vol. xiv. 
393. 



PRIVILEGES. 

Court not bound to take notice 
of particular privileges under char- 
ters confirmed by private statutes, 
notwithstanding a clause declaring 
them public acts. Nabob ofCamatic 
T. Edut India Company^ Vol.i. 393. 



prize: 

1. Prize causes determined in 
mnnicipal courts, not by consent 
of nations; for it is just cause of 
war if their decisions are not agreed 
to. Nabob cfCamaticw.Easttfldia 
Compam/y Vol. i. 391- 
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2. Statutes of prize do not extend 
the Admiralty jurisdiction beyond 
its natural extent. Ibid. 

3. The appellant from a decision 
of condemnation by the Admiralty 
Court is not bound to adhere to the 
security given ; but may follow the 
property or proceeds in the hand? 
of an agent. Case of the ship Nqy^ 
somhedy Vol. vii. 59S. 

4. The prize jurisdiction extends 
to the question, whether a person, 
who received and sold the property, 
received it as consignee for valuable 
consideration, or as prize agent. A 
prohibition therefore against a mo- 
nition to bring the property or the 
proceeds was refusea. Ibid. 

5. No interest completely vested 
in prize before condemnation; but 
upon condemnation it is considered 
the property of the captor from the 
time of the capture. Stevens v. Bag- 
wdl, Vol. XV. 139- 

6. The Crown, in prize grants, 
puts what is strictly bounty upon 
the footing of rignt; considering 
the claim as transmissible to the 
legal representatives of the claimant, 
deceased before the grant, subject 
to bis will, &c. as his other pro- 
perty. Ibid. 139. 
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1. Probate of will in the Eccle- 
siastical Court sufficient as far as it 
goes; farther proof, if necessary, 
may be proceeded on in this Court. 
Colman v. Sorrelj Vol. i. 54. 

2. The Ecclesiastical Court adts 
without jurisdiction in granting pro- 
bate of an instrument, which does 
not affect the personal estate. Ha~ 
bergham v. Vincent^ Vol. 11. 230. 

3. Under a decree for payment 
of debtis out of cash in the bank ^he 
Accountant General was ordered to 
pay the executor of a creditor by 
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simple Contract under a probate in 
tbe diocese where he had resided, 
without a prerogative probate : the 
sum being small ; and no bona noia^ 
bilia out of that diocese. Stve^ v. 
Partridge^ Vol. v. 148. 

4. Prerogative probate not dis- 
pensed with on account of the small- 
ness of the sum. Neimnan v. Hodg- 
son, Vol. VII. 409. 

5. Probate is necessary in order 
to get money out of Court, however 
small. Thomas v. Davies, Vol. xii. 
417. 
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PROCHEIN AMY. 
And see Infant, 18, 19* 

1. After Answer plaintiff not 
compelled to change the next friend 
on affidavit that she was worth no- 
thing, and not found till after an- 
swer contradicted by her swearing 
to 44Z. per ann. Defendant ought 
not to have answered, but have said 
be could not find her. Anon. Vol. 1. 
409. 

2. Next friend cannot sue injormd 
pauperis^ but ought not to be dis^ 
charged for poverty: dangerous to 
displace him, though perhaps there 
may be a case gross enough for it. 
Ibid. 

3. The Court refused a prochein 
amy the costs beyond the taxed 
costs. Osborne v. Denne, Vol. vii. 
424. 

4. The name of a co-plaintiff, as 
next friend, struck out on giving 
security for costs incurred in his 
time. Wilts y, Campbell, Yo\» xii. 
493. 



PROHIBITION. 

1. Whether a. prohibition i^ued 
from the Court of Cbancery> with- 
out application in Court, upon an 
affidavit stating merely that th^ 
cause of action arose out of tbe 



jurisdiction, not adding, that fo- 
reign plea was tendered, and refused, 
is regular^ Qticere. ' But if it is irre- 
gular, any proceeding against it is 
a contempt The party ought to 
apply to the Court to supersede it. 
The form of the affidavit to be 
altered in future. Iveson v. Harris 
Vol. VII. 254. 

2. The Court of Chancery always 
open; and therefore can issue a 
prohibition in the vacation. iU& 

257. 

8. A proceeding upon a bail-bond 
in the Marshalsea Court, assigned 
according to the practic)^ of that 
Court to one of the officers, is not a 
proceeding against a prohibition re- 
straining th^ original action, so as 
to incur a contempt Ibid. £54b 



PROTESTANT DISSENTEIS. 
See Charity, 71, 72. 



PROXIMITY. 



Construction of the descriptiim 
*^ proximo de sangtdneJ* Ld^ v. 
Leigh ^ Vol. xv. 109. 



PURCHASER. 

1. Purchaser must abide by the 
case of him from whom he buys: 
Davis V. Austen^ Vol. i. 249. 

2. Purchaser not permitted to 
apply part of his purchase-money 
in discharge of a mortgage on tlie 
estate, though some of the parties 
consented, others being infants, and 
it not appearing on the report that 
there was such incumbrance. QnxOn^ 
If it could be done if all were com- 
petent and consented f    Vk 
Streiton, Vol. i. 266. 

3. Motion^ that a person reported 
best purchaser should conaplcte hii 



PURCHASER. 

porchase by a certain day, refused ; 
the report not being absolutely con- 
firmed. Anon. Vol. ii. 335> 

4. Purchaser with notice is bound 

in all respects as the vendor ; where 

therefore tenant for life granted 

leases for lives under a power, and 

bound himself upon the dropping 

of a life to grant a new lease, with 

the same provision for renewal on 

the death of any person to be named 

in any future lease, and afterwards 

joined in a sale : thoueh the power 

is exceeded, yet if a life drops in 

^ life of the lessor, the purcnaser 

Wing notice must specifically per- 

^m by granting a new lease with 

the same provision. Greneral notice 

.^ a purchaser that there are leases, 

's <)otice of all their contents, Tm^tor 

^- ^tibbert^ Vol. ii. 437. 

^. So purchaser, being told that 
^^^t of the estate was in possession 
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11. Pirinciple of the rule against 
purchases of the trust property by 
trustees, assignees, &c. Ex parte 
Jamesi Vol. viii. 345. 

And see Aosmt and Principal^ 
[D.]— Bankrupt, [I.] [W.]— Exb- 
cuTOR, [A.] 3. — Exoneration, £. 
— Trustre, [D]. 



QUO WARRANTO- 

K Information in nature oi quo 
warranto, upon 9 Anne, c. ^0. for 
usurping the office of a free bursess, 
does not lie against the mere claim 
of one who, though elected, was 
never admitted ; nor against a mem- 
ber until removed by the corpora- 
tion, il. V. Ponsonh/yYoh i. 1. 

2. Whether non-user of a pubKc 
office is cause of forfeiture depends 
on circumstances. Ibid. 6. Though, 



n ine estate was m possession ^g,,,^^^ j^ jg ^ misdemeanor punish- 
tenant, is bound by the lease, ^ble hy a common information. lb. 



*«d. 440. 

6. This Court will not take the 
'^^t step against a purchaser for 
Valuable consideration, not even to 
t^^rpetuate testimony against him. 
Jerrard v. Saunders, Vol. ii. 458. 

7. Defendant stating by answer a 
purchase for valuable consideration 
without notice shall not be com- 
pelled to answer farther. Ibid. 454. 

8. Bill by tenant for life in pos- 
session for discovery and delivery 
of title deeds: plea, a mortgage in 
fee by a former tenant for lire al- 
lefjing himself to be seized in fee 
without notice, ordered to stand for 
an answer, with liberty to except. 
Strode. Y. Blackbumy Vol. iii. £22. 

9* Purchaser justified in taking a 
fair objection, though overruled. 
Cot. v. Chamberlain, Vol. iv. 631. 

10. Qu, Whether a purchaser un- 
diear a power to revoke uses, substi- 
tatmg other estates of equal value, 
it- not bound ta show the value of 
the substituted estates. Hid. 638. 



3. ' Non-residence not an imme- 
diate forfeiture. Ibid. 

4. Where a corporation is guilty 
of an offence amounting to a for- 
feiture, the kin^ has a discretionaij 
Eower to seize the franchise' into hiff 
ands. Ibid. 8. 



RECEIVER. 

And see Partner, S7«— West 
India coNsioNsis. 

1. A manager of West India 
estates is not to give security to 
manage faithfully; ordered to ac- 
count and to consign so far as the 
management requires it, but to have 
a discretion as to what to be ap- 
plied there. Morris v. Ehne, Vol. i* 
139. 

2. Receiver gives security duly 
to account, . and not for faithful 
management; he cannot let, or make 
expenditures, without applicatioa to 
the. Court ;. a manager may.. iMd. ; 
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. 3. Qt/^:er^) If tbeCourt will grant 
aa order for receiver to distrain for 
rent. Hughes v. Hughes, Vol. i. l6l. 

4. Receiver is to let estate to the 
best advantage; but he cannot raise 
the rents on slight grounds, nor turn 
out tenants^ nor even let for one 
year, without application to the 
Master. Wynne w.jLord'Nemborough, 
Vol. I. 165. 

5. Appointment of receiver is in 
the discretion of (he Master, who 
need not state his reasons. To sup- 
port an exception there must be a 
substantial objection. Thomas v. 
Dawkins, Vol. i. 452. 

6. Receiver has only to pay in 
his money yearly, and nothing out 
without an order from the Court. 
Decreed to pay interest for money 
kept longer in his hands; and an 
inquiry directed as to that, although 
he haa passed his accounts, and all 
parties nad declared themselves sa- 
tisfied. Fletcher v, Doddj Vol. i. 85. 

7* The Masters shall annually, at 
the second seal after Trinity term, 
certify to the Court the state of the 
several receivers' accounts in their 
respective offices. Gen. Ord. Vol. 
II. 39. 

8. The Master'^s judgment is con- 
clusive in appointing a receiver, 
unless some substantial objection is 
shown. It is no objection that he 
is a practising barrister; but the 
solicitor in the cause cannot be re- 
ceiver. Garland v. Garland, Vol. 
II. 137- 

9. The trustee cannot be a re- 
ceiver. Anon. Vol. in. 515. 

10. The Court will not control 
the Master's appointment of a re- 
ceiver without a special case. Ibid. 

11. Upon a motion, that a- re- 
ceiver may be at liberty to defend 
an ejectment, the parties interested 
being adult and consenting, a refer- 
ence was made, whether it was for 
their benefit. Anon; Vol. vi. £87. 



RECEIVER. 

12. A receiver is not to lay out 
naoney in repairs at h'\8 own discre* 
tion: but under circumstances an: 
inquiry was directed; and there- 
port stating, that the expenditure^ 
was for the lasting benefit of the 
estate, and by the direction of the 
trustees, the order for the allowance 
was made. Blunt v. Clitherowj Vol.. 
VI. 799. 

13. A trustee cannot be receiver; 
whether he is sole trustee or. jointly 

with others. v. JoUand, Vol. 

VIII. 72. 

14. Receiver not passing his ac- 
counts shall always pay interest 
upon the balances in his hands.' 
Ibid. 

15. Receiver who does not pass 
his accounts regularly, not to be al- 
lowed poundage. White y. Ladf 
Lincoln, Vol. v n i r 37 1 • 

.16. Trustee cannot be a receiver; 
unless on a special case, and with- 
out emolu m en t. Sykes v. Ha^ngs, 
Vol. XI. 363. 

17. Receiver remitting to his 
bankers on his own credit, and not 
on a separate account for the trust, 
charged with loss by the failure of 
the bankers. Wren v. Kirton, Vol. 
XI. 377. 

18. Receiver, not allowed for ne- 
cessary repairs, until inquiry whether 
they were reasonable. Attorney 
General v. Figor, Vol. xi. 563. 

19. Receiver not liable by the 
failure of the testator's banker at 
Bristol, with whom the receiver, 
when going to London to pass hitf 
accounts, deposited the money, in- 
tending to draw for it. - Ibid* 566.- 

20. The Court refused to appoint 
a receiver^ upon the single ground, 
that the party, an executrix in mean 
circumstances, without any sugges- 
tion of unfitness or misconduct. 
Jnon. Vol. XII. 4. 

2I.The Court refused to interfere 
with the Master's appointment of a 
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receiver, where no disqualification 
was shown. Thorpe \. Tharpey Vol. 

XII. sn. 

£2. Court refused to appoint a 
receiver, merely upon the circum- 
stance, that two wills are in contro- 
versy in the Spiritual Court, when 
that court can grant administration 
pendente lite. Richards v. Chave, 
Vol, XII. 462. 

23. The circumstances admitted in 
the answer, showiog strong ground 
of suspicion of abused confidence, 
and oi. probable title to recal a vo- 
luntary conveyance. Court enter- 
tained no doubt of its jurisdiction 
to appoint a receiver. Huegonin v. 
Baseley, Vol. xiii. 104. 

24. Court will not take the ad- 
ministration from the executor on 
slight grounds. Court directed a 
receiver before answer, when it was 
suggested, by affidavit, that the 
property in his hands was in danger 
pf being lost or misapplied, the co- 
executors consenting to the order. 
Middleton v. DodsweU, Vol. xiii. 
266. 

25. A receiver not paying a ba- 
lance into Court, pursuant to an 
order, may be proceeded against 
personally, by commitment or by 
putting bis recognisance in suit; but 
in the former case, there must be a 
previous order in the alternative. 
Daties v. Calcrqfiy Vol. xiv. 143. 

26. Receiver not permitted to lay 
out more than a very small sum at 
his discretion. Waters v. Taylor^ 
Vol. XV. 26. 

. 27. Appointment of a receiver of 
,an estate in India; the receiver to 
be; in England, acting by an agent: 
inquiry directed what should be the 
term beyond which he should not 
be permitted to let. — ^— v. Lindn 
sejfi Vol. XV. 91. 

-. 28. Receiver of the personal estate 
of' the testator, not passing his ac- 
counts, aad paying in the balances, 



BECEIVER; 317 

deprived of his salar}', and charged 
with interest: not upon each sum 
from the time it was received, ac- 
cording to the strict rule, applicable 
to a receiver, of annual rents and 
profits, but as an executor would 
be charged. Pcits v. Leighton, VoL 
XV. 273. 

29* Distinction between an exe- 
cutor and a receiver as to allowances 
for charges and trouble. Ibid. 27& 

30. General order, that receivers 
shall annually pass.^their accounts 
and pay in their biilances, or lose 
their salaries, and be charged with 
interest at five per cent. Ibid, 278. 

31. Petition to change a receiver. 
The Master's judgment not abso- 
lutely conclusive ; but the Court in- 
terferes with reluctance. 

The recommendation, of the tes- 
tator, and the respect due to a con- 
siderable family, are to be attended 
to in the appointment. 

The circumstances of the person 
proposed (in this instance a relation 
of the family), a residence distant 
from the estate, being in parliament, 
and a practising barrister in town, 
though no absolute disqualification, 
are to be considerably regarded. 

Distinction, with reference to 
such circumstances, between an au- 
ditor and a receiver, with powers to 
let and maiiage, &c. Wynne v. Lord 
Newboroiigh,\ ol. xv. 283. 

32. General rule, that a trustee 
shall not be the receiver, with emo^ 
lument. Sutton v. Jones^ Vol. x v; 584. 

: 33. A receiver may be appointed 
against the legal title in a strong 
case of fraud upon affidavits: but 
under the circumstances of this case, 
an application, after answer, for that 
purpose, an injunction against com- 
mitting waste and disposing of the 
estate was refused. Lloyd v. Pass^ 
ingham. Vol. xvi. 59. 

34. Receiver not ordered merely 
in dissolution of partnership. Or- 
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dered on breach of the duty of a 
partner, or of the contract, as by 
continuing trade with joint effects 
on the separate account. Harding 
y. Glover^ Vol. xvin. 281. 

35; Receiver, on affidavits, before 
answer. Duckworth v. Traffbrd, 
Vol. xvin. 283. 

36. Receiver, in default of pay- 
ment into Court, on an equitable 
charge and a iudgmenty but execu- 
tion preventedf by the circumstances 
of the title. The right not affected 
'by a Bub8eqni9Bt variation of cir- 
cumstances; and established over 
the whde estate^ though of great 
▼alue, compared with the debt; as 
a reasonable part may be tendered 
as security, or the debt may be paid 
into Court. Curling v. Mrs. TawS' 
hendj Vol. xix. 628. 

37. Motion for a receiver on a 
miningconcern refused upon a claim 
of partnership in the equitable in- 
terest, not raised, until the concern 
was, at a great expense, become 
prosperous, and denied by the an- 
swer. Norway v. Bcrwe, Vol. xix. 
144. 



RECOMMENDATION. 
See Trust estate, 8, et seq. 



RECOVERY. 

1. Estates comprised in a reco- 
very: tbe words being sufficiently 
comprehensive, notwithstanding an 
inference against the possession of 
the party, and his intention to in- 
clude them from acts done under a 
misconception of his title. Figott 
▼. WaUer, Vol. vii. 98. 

2. Under the statute 40 Geo. 3. 
c. 56. to prevent the necessity of 
suffering recoveries by tenants in 
tail, of land to be purchased, all 

Sarties must petition. Baynes v. 
\anfne$^ Vol. ix. 462. 



REGflSTRT ACTS. 

REGISTER OF COURT. 

1. QtuBre, If the ofBce of register 
of the Court of Chancery be assign- 
able P Cclman v. Duke of Si, jObans, 
Vol. III. 33. 

2. The grant of the office of re- 
gister of the Court of Chanirery fbr 
lives in trust for the Duke of St 
Albans, his heirs and assigns, de- 
scends to the heirs general;- and 
does not follow the title;- and being 
assignable, the claim of the inoFt- 

S^gee was estabHshed, but not to 
e by-gone profits. (See VoL iii. | 
25.) The duke being trustee, but ' 
having obtained possession without 
title, as heir, the Court, though the 
plaintiff was an infant, inclined not 
to carry the account farther back 
than the time of filing the bill, if 
the profits had not b^n paid into 
Court at an earlier date in the soit 
instituted by the mortgagee. Dfim- 
mond V. the Duke of St. AlbanSf VoL 
V. 433. 

3. The Court will commit a party 
guilty of an act of violence in- tiK 
register's office as a contempt.- Ex 
parte Bmrcws, Vol. viii. 535. 



REGISTRY ACTS. 

And^f^MoBTGAGE [A.] 14. — Ship. 
r-* Ship Rbgistby. — : Vbndob 

AND PUBCHASEB^ [A.] 49. 

1. A registered conveyance of 
premises in Middlesex fbr valuable 
consideration established against a 
prior devise not registered ; the evi- 
dence of notice, which ought to 
amount to actud fraud, not bemg 
sufficient JoUand v. Stainiriigtj 
Vol. III. 478. 

2. The object of the registry acts 
is only to protect subsequent pur- 
chasers : the want of registering aoes 
not vitiate the conveyance, as be- 
tween the parties, under a commis- 



mS-HEARIlTG. 

sion of bankruptcy. Jonei'v. Gib* 
bans, Vol. ix. 407. 

3. Clerical mistakes do not vitiate 
enrolment under the registry act 
Wyait V. BarmeU^ Vol. xix. 435. 

4. To affect a registered deed by 
notice of a prior unregistered deed, 
the policy of which has been much 
douDtedy actual notice must be 
clearly proved, amounting to fraud. 
Ibid. 

5. Notwithstanding the rigorous 
exactness that has been required in 
enrolments under the annuity act, 
clerical mistakes do not vitiate the 
memorial. Ibid. 438. 



REMAINDEUS. 



RELATIONS. 
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RE-HEARING. 

. !• Two days' notice is sufficient 
/or a re-hearing. Robinson v. Tay^ 
lor. Vol. 1. 45. 

S. Generally there can he only 
one re-hearing. Waldo v. CaUjf, 
Vol. XVI. 214. 

3. Decree on default setting aside 
a lease of a charity estate, with co- 
Tenant for perpetual renewal, and 
directing an account of the actual 
rent. Ke-hearin^ permitted, on 
paying costs, not disturbing proceed- 
ings before the Master, to the draft of 
a report of what was due: but the 
money not to be paid into Court 
before the report made. Petition, 
not motion, tne proper application. 
jlitomey^General v« Brooke, Vol. 

X¥in.3l9* 

4. Re-hearing of course on the 
certificate of counsel. Ibid. '625. 

5* After the order permitting the 
defendant to re^hear the decree 
made on his default, setting aside 
the charity lease, and directing an 
account of the rents, he was ordered 
to give security for tlie sum reported 
due. S. C. Ikd. 496. 

And see Practice, [K.] 



1. Bequest to relations does not 
include those by marriage. .Mait- 
land V. Adair, Vol. iii. 231. 

2. Various constructions of '* re- 
lations" in devise. Wright v. M- 
Jcyns, Vol. XIX. 301. 

3. The word " relations,*' or '' near 
relation8,''from their extent, confined 
to the next of kin, under the statute 
of distributions. Smiih v. Campbell, 
Vol. XIX. 403. 

4. Devise to relations to claim 
within a year, established for those 
claiming within that period. Walter 
v. Matmde, Yo\. xix. 426. 

And see Power, 62. 



RELEASE. 



i. Release after a eeneral assign- 
ment no answer to the assignee, if 
notice. Defendant's knowledge that 
assignee was, on many, occasions, 
a trustee for assignor, may be suf- 
ficient to affect him with notice. 
Wilkinson v. Stafford, Vol. i. 43. 

2. Release of a debt: a reversion 
not included by the general terms. 
Lord Braybroke v. Inskip, Vol. viii. 
417. 

3. A waiver is nothing* unless it 
amount to a release. Stackhouse v. 
Bamston, Vol. x. 466. 

And see Tbnancy in tail, 16. 



REMAINDERS — CONTIN- 
GENT—CROSS. 

And 5f(? Copyhold,^ — Deeds [B.] 
5. — Devise, 75. 

1. In case of a trusty the estate in 
the trustees will support contingent 
remainders. Habergham v. Vincent, 
Vol II. 234. 

% Cross remainders implied. 
BunUtbj/ v. Griffin, Vol. in. 266. 

3. Execution of a direction by will 
to convey lands to be purchased^ by 
raising cross remainders among 
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more than two, upon the intention, 
by implication, without regard to 
the words " several and respective/' 
in the limitation to the heirs. 

Distinction upon this subject be- 
tween devises by a general descrip- 
tion, to a class of persons, not ascer- 
taining the namber, and to indivi- 
duals named. Green v. Stephens, 
Vol. XVII. 64. 

4. The reasoning in the implica- 
tion of cross remainders, upon the 
expression, " all the premises," &c. 
not satisfactory. Ibid. 15, 

5. Under a devise in trust to settle 
on the devisor's children, in equal 
shares and proportions, undivided, 
for and during their respective lives, 
with remainder to their issue, seve- 
rally and respectively in tail gene- 
ral, with cross remainders . over, 
there being two daughters, cross re- 
mainders inserted, not only among 
the several children of each, but 
also as between the two families. 
Hotme V. Barton, Vol. xix. 398. 

6. Implication of crossremainders, 
under a direction, in default of such 
issue, to go over. Ibid. 400. 



RELIEF. 



1. Relief prayed by the bill, but 
given up at the hearing, must be 
expressly waived on the record. 
Dundass v. DtUens, Vol. i. 197. 

2. A party might be compelled to 
produce papers connected with the 
relief. fVright v. Mai/eryVol. vi. 28 1. 

3. Party praying a relief different 
from that which he is entitled to. 
Quarej If he can have the latter 
under the general prayer for relief? 
The proper relief may, however, be 
obtained by amendment. When 
another party was necessary to be 
added, leave was given to amend by 
adding that party, including the in- 
troduction of facts consequent upon 
such addition, and prnying*such re- 
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lief as he should be advised. Palk 
V. Clinton^ Vol. xii. 48. 

4. Relief, according to the case 
made by the bill, granted under the 
general prayer, though not speci- 
fically asked upon 36 Geo. 3. c.90. 
Hiem v. i/fff, Vol. xiii. \20. 



REMAINDERMAN. 
And ^f Renewal, 4. 

1. Motion by a remote remainder 
and tenants to restrain receiver from 
ejecting tenants, refused with cosii, 
their interest not being .sufficient 
Wynne v. Lord Nenoborough, Vol. i. 
164. 

2. Tenant for ninety-nine years, 
if she shall so long live; remainder 
to trustees to preserve eontiogeot 
remainders ; remainder to the hein 
of her body; remainder over to tb< 
same trustees upon trust for other 
persons. Upon the application of 
those persons and the trustees, under 
the statute 6 Ann. c. 18. the husband 
of. the tenant for life was ordered to 
produce her. Ea: parte Grant, Vol. 
VI. 512. 

And see Tenancy in tail. 



RENEWAL. 

And see Lease, 11.20. — Specific 
Performance, [B.] 13. — ^Te- 
nancy FOU UJE.— .WiLLj [B.]48. 

1. Lessor for lives, under ooyo- 
nant to renew, on expiration of one, 
not bound, if no application until 
two drop. Bayly v. Corporation cf 
Leominster, Vol. i. 476. » 

2. Right of renewal forfeited by 
the laches of the tenant. JBoyn&nii 
V. Gtn/'s Hospital, Vol. iii. 295. •• 

3. The Court leans ag&inst a con^ 
struction for perpetual renewal^- un- 
less clearly intended. Ibid: 

4. Bill by devisee, in remainder 
to him and his heirs male, of a lease 
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for life, against tenant for life^ also 
entitled in reversion to him and his 
heirsy to compel him to procure a 
renewal, one life having dropped, 
the lease being, by the will, to be 
kept fiill; and no more than 5002. 
charged thereon for that purpose, 
upon the dropping of each life : de- 
vised that lease should be renewed, 
if plaintiff chose to pay the excess, 
in trust to secure the 500/. and sub- 
ject thereto, for the defendant for 
Ufe ; after his decease, to raise the 
farther sum advanced by plaintiff 
for. renewal and expense of suit, 
with compound interest at four per 
cent, during life of defendant, and 
sat^ect thereto for plaintiff, in tail 
male, remainder to aefendantin fee. 
.The defendant was not allowed to 
charge the estate with 500/. towards 
a fine paid by him upon a former 
renewal without consent of the Re- 
mainder man. Whiter. Whitcy Vol. 
IT. 24. 

,5. Tenant for life of an estate for 
lives, being himself one of the lives, 
it is not competent to the remainder 
man to compel him to contribute to 
the expense of renewal, if it be a 
legal estate. Qtuere, If it were a 
trust ? Ibid. 33. 

The rule, that tenant for life of 
an estate for lives shall pay one- 
third, held unreasonable, and not 
ndw to prevail :- the fair proportion 
is, that he shall keep down the in- 
terest, like the devisee of a mort- 
gaged estate. Ibid. 

6. And afterwards upon an in- 
qpiry^ directed on a re-hearing, the 
plaintiff appearing to have consent- 
ed to the former renewal in 1786, 
the defendant was held entitled to 
charge :500/. towards the fine upon 
that as well as all other renewals: 
and the decree was varied accord- 
ingly. S. C. Vol. v. 554. 
. 7* Construction of a' covenant for 
renewal under the like covenant?. 
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8cc., that it was not for perpetual 
renewal; the Courts leaning against 
that construction, unless clearly in- 
tended. Moore v. Foley^ Vol. vi. 

8. A leasehold estate renewable, 
being bequeathed with limitations 
in the nature of a strict settlement, 
the habit being to renew annually 
and to underlet, the decree declared 
that the fines, upon renewal, ought 
to be paid out ot the rents and pro- 
fits ; and that the person entitled 
for life undertaking to pay those 
fines out of the rents and profits, 
was entitled to the fines on renewal 
of the under-leases.; and a renewal 
of such of the under-tenants as 
should be desirous of it, was directed. 
MiUes V. Milks, Vol. vi. 761. 

g. Grant of an annuity for life 
out of tithes leased for years, with 
covenant for further assurance. The 
lessee afterwards renewed the lease, 
married, and died. Her husband 
administered, and renewed with his 
own money. Jhe annuity is a 
charge upon the renewed term ge- 
nerally; and the grantee is not 
bound to contribute to the expense 
of renewal. Moody v. Matthews, 
Vol. VII. 174. 

10. Settlement of a renewable 
lease in trust, out of the rents and 
profits, to pay the fines and charges 
of renewing, and subject thereto, 
for husband and wife successively 
for life ; remainder to the first vSon 
at twenty-one. The trustees not 
having renewed in the lives of the 
tenants for life, answerable, as for a 
breach of trust, though not deriving 
any benefit from it; liable, there- 
fore, with the assets of the tenants 
for life, with reference to their en- 

i'oyment, and the occupying tenant 
laving purchased the husband's life 
interest to procure a renewal for the 
son : the trustees. indemnified against 
the expense, by an application of 
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the assets of the tenants for life in 
the first instance ; but the occupying 
tenant not charged in their favour. 
Ijord Montford v. Lord Cadogan, 
Vol. XVII. 485. 

1 1. Upon bequest of leaseholds to 
testator's widow, with remainders 
over, and it appeared that the leases 
contained covenants for renewal, 
and the term expired during tes- 
tator^s life, but he continued to hold 
as tenant by the year, held that his 
widow having renewed, took such 
subsequent lease subject to the uses 
of the will. James v. Dean^ Vol. 
ii. 383. 

12. The general doctrine, " that 
a renewed lease does not pass by a 
general bequest of all leasehold 
estates/* depends upon the context 
of the will. Ibid.SgO. 

13. {Ante, Vol. xvii. 485.) The 
decree affirmed, with the explana- 
tion, that the tenants for life are to 
6e charged respectively, not upon 
their .actual enjoyment, but as it 
would have been under a due exe- 
cuti6n of the trust, by renewing, 
with a fund drawn from the rents 
and profits. Liberty to the plain- 
tiff, the son, as against the assignee 
of his father's life estate, to apply, 
if not otherwise paid, not as, but if, 
he shall be so advised, so as not to 
imply an opinion, that the assignee 
will be liable. Lord Montford v. 
Lord Cadogan^ Vol. xix. 633. 



RENTS AND PROFITS. 

See Account, 10, 1 1. — Tenant in 
Tail, 17. — Trustee, 1. 



REPRESENTATIVE. 

1. A representative must take his 
interest as fortune has directed it, 
and has no equity to vary it : there- 
fore, where a lunatic dies entitled 
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to an estate, and also to a charge 
upon it, the heir takes it discharged* 
A trust term to secure the charge 
makes no difference, for it remains 
inert, unless required to be executed 
for proper purposes: the trustees 
have no discretion. Ijord Compton 
V. Oxenden, Vol. ii. 261. 

2. Testatrix directed her real 
estate to be sold, and all her estate 
to be converted into money for the 
purposes of her will : the will was 
satisfied without touching the real: 
no equity for the next of kinagidost 
the heir. Chittjf v. Porker ^ Vol. ii. 

271. 

3. Testator gave real estates to 
be sold, and the produce to b6 c6o-« 
sidered as part of nis personal estate; 
and thereout and out of his personal 
estate ^ave legacies to his next of 
kin, heir, and others : he gave othef 
estates to be sold, and the produce 
to 'be considered from thenceforth 
as other part of his said personal 
estate and to be disposed of in 
manner following: he then gave 
legacies, and some estates specific- 
ally, and other legacies out of hb 
said trust monies and personal 
estate; and gave his executor lOOOt. 
to be disposed of according to any 
instructions he might leave in writ- 
ing, and gave all the residue^of his 
goods and chattels, personal ^estate 
and effects, whatsoever, subject to 
debts, legacies, &c. No. instruc- 
tions being found, the heir is en-^ 
titled to the 1000/. Collim v. Wcik&-^ 
maUy Vol. II. 683. 

4. Money settled in trust to be 
paid according to the appointment 
of A., and in default thereof to his 
legal representatives, according to 
the course of administration : A. by 
will, in pursuance of the power, ap-i 
points to such legal representatives, 
and makes aresiduary legatee, whom 
he also appoints his executors. 
Upon the will the next, of kin 
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entitled. Jennings v. GaUimore^ VoL 
III. 147. 

5. Testator gave his wife real and 
personal estate in bar, &e. of all 
aoweir or thirds : he gave the resi- 
due to four persons, and afterwards, 
by codicil, directed them to dispose 
thereof in charities : part of the re- 
sidue being invested in real securi- 
ties, goes, according to the statute, 
as uudisposed of; and the widow is 
pot barred. Pickering v. Lord Stam- 

ford^ Vol. J 1 1. 332. 492. 

6. Testator gave real and personal 
estate to one daughter in satisfac- 
tion of her child*s part of whatsoever 
more she might have expected from 
bim, or out of his personal estate : 
he also gave a provision to his wife 
in full of her dower, thirds, or other 
claim at law or in equity, or by any 
local custom, to any other part of 
his real or personal estate : the re- 
sidue to his other daughter: upon 
her death in his life, he by codicil 
gave it according to the appoint- 
ment of his wife : the power not 
being duly executed, the residue 
goes, according to the statute, as 
undisposed of; and the widow and 
daughter are not barred. Ibid. 335. 

?• Neither an heir at law nor next 
of kin can be barred by any thing 
but a disposition. Ibid. 493. 

8. No equity between the heir or 
devisee and personal representative 
to convert property from the state 
in which it is found at the death. 
Attomejf'General v. Boftxyer^ Vol. v. 
303. 

9» To convert real or personal 
property, as between real or personal 
representatives, from the state in 
which it is found at the death, the 
character of land or money must, 
by the trust, covenant, &c. be im- 
peratively and definitively affixed 
to it: otherwise, if there was an 
option, there is no equity. The bill 
by the heir, claiming the pergonal 
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property as real estate, was dismiss- 
ed without costs. Wheldale v. Part^ 
ridgCy Vol. V. 388. 

10. As between the heir and the 
persona] representative, whatever is 
the liability of the party himself to 
take at his death, must be the state 
of liability upon questions between 
those representing-him; if he could 
not be compelled to take, the heir 
could not insist on having it, and 
making the personal estate pay for 
it. Broome v. Monck, Vol. x. 607. 

11. Distinction between a limita- 
tion to the executors and admini- 
strators, and to the next of kin ; as 
between a limitation to the right 
heirs and to heirs of a particular de- 
scription as to real estate, giving the 
ancestor, having a particular estate, 
the whole property in the forqaer 
case, not in the latter. Anderson v. 
Dawson^ Vol. xv. 536. 

12. Lessee for years, with an op- 
tion, at certain periods, to purchase; 
making that option, was considered 
owner ab initio for the benefit of the 
heir; the price to be paid by the 
executor. Daniels v. Davison, Vol, 
XVI. 253. 

13. One lease for lives to the 
lessee and her heirs, and another to 
her and her executors: as to the 
effect in equity of a declaration of 
trust for A. simply, '^Qtuere. But if 
the leases were merely renewals by 
a guardian, the trust must follow the 
actual interest of the infant, viz. in 
one estate to the heir, in the other 
to the executor. Milner v. Lord 
Harewood, Vol. xviii, 274. 

14. The real estate, except what 
was converted in execution of the 
power, taken by the next of kin as 
real, the will not operating a con- 
version out and out; the represent- 
atives therefore, the trust being dis- 
appointed, taking the respective 
estates as they find them, having 
no equity against each other. The 

Y 2 
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costs apportioned according to the 
.value of the real and personal estates. 
Walter v. Maunde, Vol. xix. 424. 
(See Cole v. Wade, Vol. xvi. 27.) 
. 15. Right of the next of kin to 
the residue undisposed of, not under 
testator's intention, but by the ab- 
sence of intention, that they are not 
to take. MiUs v. Farmer, Vol. xix . 

485. 
And seeTRVST Estate, 8. 12.14. 



REPUBLICATION. 

See Will, [A.] 14, et seq. 



RESIDUE. 
And see Executor, [B.] — Legacy, 

IL-l 
1. General devise and bequest to 
two persons, their heirs, executors, 
administrators, &c. upon trust in the 
first place to pay, and charged and 
chargeable with all the testator's 
debts and funeral expenses, and the 
legacies after given. Those persons, 
being afterwards appointed exe- 
cutors, taking the absolute property, 
subject only to a charge, are entitled 
to the residue undisposed of (in- 
cluding a legacy to a charity, void 
by statute 9 Geo. 2. c. 36.), for their 
own benefit against the claim of the 
next of kin ; the whole property 
being personal. Upon their right, 
as executors, Qtusre. Dawson v. 
Clarke, Vol. xviii. 247. 

2. Executor takes all, not meant 
to be disposed of; not all that is not 
disposed of, as in the case of lapse ; 
or being appointed executor in trust, 
and no object expressed. Ibid, 254. 

3. Personal property bequeathed 
upon trust, which dbes not exhaust 
the whole, the executor not entitled 
to the surplus. Ibid. 9,55. 

4. Devise and bequest upon trust: 
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the real estate not exhausted: but-a 
trust results for the heir ; nor caa 
the executor, whether himself the 
trustee or another, take beneficially 
the surplus of the personal property. 
Jbid. 

5. In the ordinary case of lapse 
the executor will not take ; though 
the subject is. not given to any one 
else. ibid. 

6. The general residue of personal 
property comprehenda eyery thing 
not otherwise effectually cfisposed 
of; and no difference whether a le- 
gacy falls into it by lapse, or as 
void at law ; the next of kin there- 
fore excluded, by an express be- 
quest of the residue. . S. C. anUj 
Vol. XV. 416. 

7. Distinction between the be- 
quest of a residue and. of enumerated 
parts with the words ^' personal 
estate,^' not described as residue. 
BootUy. BlundeUy Vol. xix. 523. 

8. Residuary bequest of the per- 
sonal estate not hereinbefore spe- 
cifically disposed of, not specific 
without a clear indication of that 
intention. Ihid* 532. 



RESULTING TRUST. 

And see Advancement, 2. — De- 
vise, 80. 83. — Heir. 

1. Devise of real and personal in 
trust, personal alone being sufficient, 
and the residue undisposed of, there 
is a resulting trust as to the real for 
the heir at law. Robinson v. TatfUff, 
Vol. I. 44. • . 

2. Consideration of deed only 5i. 
resulting trust arises to the grantor. 
Scidthorp V. Burgess, Vol. i. 92. 

3. Devise upon a future con- 
tingency, and no intermediate dis- 
position of the rents and profits, a 
resulting trust for the heir. Attorney 



. ^^ ,^ Genercds. Bonm^er, Vol. iii..725. 

the devisee cannot take beneficially 4. The produce of real ^stat.e sold 
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tmder a power in a will passed by a 
residuary clause with the personal 
estate: tne object being a conversion 
out and out: but part remaining 
unsold was held a resulting trust 
for the heir at law. Brown v. Bigg, 
Vol. vii. 279. 

5. Where by the will it was 
clearly ascertained for whose benefit 
the sale of real estate was directed, 
which purpose failed ; declared a 
resulting trust as to the real estate 
fbr the heir, and as to the personal 
for next of kin. WiUiams v. Coade^ 
Vol. X. 501. 

6. General devise and bequest 
upon trusts, not sufficient to exhaust 
tne whole property; a resulting trust 
for the heir and next of kin. Dawson 
V. Clarke Vol. xv. 416. 

7. Resulting trust for the heir; 
the only express devise being to 
convey to the devisor's son, from 
and after his age of thirty, which he 
did not attain ; and no devise by 
implication from a declaration, that 
he shall have no power over the 
estate uiitil his age of thirty. Nash 
V. Smith, Vol. xvii. 29. 

8. Trustee for the purchase of 
land died without personal assets ; 
having purchased land. If the trust 
cottldqave been executed during his 
life, which upon the construction 
was questionable, yet no part of the 
trust fond being traced, and the cir- 
cumstances affording no' presump- 
tion that the purchases were made 
in execution of the ti*ust, they were 
held not liable. Perry v. Phelips, 

'Vol. xvn. 173. 

9* Devise when the devisee attains 
tTfenty-one, a resulting trust for the 
heir until that period ; and by the 
previous death of the devisee the 
remainder Accelerated. Chambers v. 
JBrailsford, Vol. xviii. 368. 
• . 10. Bequest of accumulated fund 
from real and personal estate, when 
the legatee attains twenty-one, upon 
his death under that age a resulting 



REVIEW, BILL OF. 325 

tirast for the respective representa- 
tives. Und. 



RETAINER. 

A right of retainer is not preju- 
diced by the circumstance that the 
administration is granted to another 
for the use of the creditor, a lunatic, 
any more thsLn if durante minoritaie j 
nor that the debt is due to a trustee. 
Franks v. Cooper, Vol. iv. 763. 



REVERSION. 



1. The sale of a reversionary in- 
terest in this Court considered as 
the case of an expectant heir, forms 
an exception to the general rule, 
that for mere inadequacy of value, 
a contract is not to be set aside. 
During thecontinnance of the same 
situation, acquiescence has no ef- 
fect ; and the value is to be estimated 
at the time of the transaction, not 
according to the event. 

Interest at 5 per cent^ upon the 
money advanced, com pound interest 
refused. Gawland v. De Faria, Vol. 
xviL 20. 

2. Jurisdiction as to the valuation 
of reversionary uncertain interests, 
depending on lives. Montesquieu v. 
Sandys, Vol. xviii. 311. 



REVIEW, BILL OF/ 

1. Commission of review in Ireland 
upon a sentence of the Court of 
Delegates, affirming a sentence of 
the Prerogative Court. Goodwin v. 
Giesler^ Vol. i v. 211. 

2. Commission of review granted 
upon a sentence of the Court of De- 
legates affirming a sentence of the 
PrerogativeCourtestablishingawill. 
Matthews v. Warner^ Vol. iv. 186. 

3. Costs of course upon a bill of 
review for error ; where no error in 
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the decree. Bolger v. Mackell, Vol. 
V. 509. 

4. The prerogative of granting a 
commission of review is to be ex- 
ercised upon the peculiar circum- 
stances and the importance of the 
case. In this instance, a sentence 
of the Court of Delegates setting 
aside a will, the report of the Lord 
Chancellor was against the applica- 
tion: his lordship concurring upon 
the evidence, that the will was ob- 
tained, or an alteration prevented, 
by undue influence; and there being 
no question of law. Upon this pro- 
ceeding no costs are given. Ex 
parte FearoUj Vol. v. 633. 

5. Application for a commission 
of review to re-hear a sentence of 
the Prerogative Court, upon a will 
affirmed by the Delegates, referred 
to the Lord Chancellor ; who cer- 
tified against granting the commis- 
sion ; on the ground^ that the case 
did not furnish any such doubt with 
reference to the facts, or to important 
points of law, as made it expedient 
to grant the commission ; which is 
prayed of the grace and benignity 
of the crown, regulated by sound 
discretion ; usually withholding it 
upon grounds of public expediency, 
unless there are very cogent reasons 
for believing, that the sentence is 
founded on error in fact or in law ; 
or, unless the doctrines of law, upon 
which it is supposed to be founded, 
are so questionable and important 
as to make it clearly fit, that they 
should be considered in the most 
solemn manner. Eagleton and Co- 
ventry v. Kingstqn, Vol. viii. 438. 

6. Grounds of granting a com- 
mission of review. Ibid. 465. 

7. Whether a commission of re- 
view can be granted with a clause, 
admitting anewpiea and newproofs, 
QjuBre. At least the memorial ough t 
to contain allegations, and a special 
prayer. Ibid. 466. 

8. A different conclusion of fact 
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xxpoti the evidence not a sufficient 
ground for the extraordinary relief 
of a commission of review. Ibid^ 
471. 

9. Bill of review may be also a 
bill of revivor and supplement* 
Perry v. Phelips, Vol. xvii. 173. 

10. Error apparent, to support a 
bill of review, must be plain and ob^ 
vious; as a decree against an infant 
without a day to show cause ; not 
merely an erroneous judgment, 
which might be the subject of a re-> 
hearing. Ibid, 

11. Whether a bill can be main- 
tained as a bill of review in case the 
decree should have been enrolled, 
or, if not, as a bill of revivor and 
supplement, with a prayer in the 
alternative adapted to either case; 
whether there is any instance of a 
bill in the nature of a hill of review, 
upon error apparent or matter of 
law, to be collected from the plead-^ 
ings and evidence, a supplemental 
bin being required only to intro- 
duce new facts, to come on with & 
re-hearing of the original causey. 
Qtuere. Ibid. 

12. For a bill of review on newly 
discovered facts, the leave of the 
Court necessary. Ibid, 177. 

13. Distinction between a bill of 
review, and a supplemental bill in 
nature of it ; if the decree is enrolled 
it is strictly a bill of review, and 
prays that the decree may be re- 
viewed and reversed: if not enrolled, 
the prayer is, that the cause may be 
re-heard ; in either matter of sup- 
plement or revivor may be intro* 
duced with the proper prayer. Ibid. 

14. Petition for leave to file a bHl 
of review after a decree, affirmed on 
re-hearing, and pending an appeal 
to the House of Lords, for the pur- 
pose of introducing evidence in an- 
swer to evidence, admitted by sur- 
prise, viz. not in answer to an inter- 
rogatory, nor the subject directly in 
issue, the decree not being made 
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upon that evidence was refused with 
costs. Willan ¥• fVUlan^ Vol. xvi. 72. 

15. Bill of review, or a supple- 
mental bill in nature of it, wlieire 
the decree has not been enrolled, 
upon new evidence discovered since 
publication, not permitted to intro- 
duce a new case; of which the party 
was sufficiently apprised to enable 
him with reasonable diligence to have 
put it upon the record originally. 
Young V. Keighli/, Vol. xvi. 348. 

16. Grounds of bill of review; 
error apparent; new evidence dis- 
covered since publication, as to a 
material fact. Ibid, 

And see Will, [A ] 2. 
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1. After a decree the suit may be 
revived by a defendant, or by the 
representative of adeceased defend- 
aut. WiUiams v. Cook^ Vol. x. 406. 
. 2. Where one tenant in common 
dies, the other may revive, without 
making him a co-plaintiff, but if be 
does so,' he must make him a co- 
defendant. Fallcmes v. Williamson, 
Vol. xt. 306. 

3. Upon revivor by scire facias all 
must join. Ibid^SW. 

Qtuercy If the defendant in the 
original cause be in contempt, 
.having had the usual ord^s for time 
to answer, upon a revived bill, by 
the representatives, has a right again 
to the usual course of orders. Ibid, 

4. The cases in which adefendant 
may revive are confined to matter 
of account, and where he has an in- 
terest in the farther prosecution of 
the suit The Court therefore al- 
lowed the demurrer, where the only 
object of the party, a defendant in 
the original cause, was to. put an 
end to the suit, and dissolve the in- 
junction, that he might go on at law. 
Horwood .v. Schmedes, Vol. xii. 31 1. 

5. Upon the marriage of a female 
plaintiff, iier interests being-secured 
by settlement in trustees, revivor 
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alone is not sufficient, but the 
trustees must be brought forward 
by a supplemental bill. Merry^ 
wether v. Mellish, Vol. xiii. l63. 

6. Where the husband had cove- 
nanted to permit the suit to be re- 
vived by the trustees, the Court 
would not permit him to consent to 
a stay of attachment against the 
defendant in contempt. Ibid. 

And see Costs, 12, 13. l6. 19. 
Pbactick, [N.] 12. 



REVOCATION. 
51^6 Power, 70.— WiLL,[C.]pfl«ifli. 

SALES. 

1. The Court refused to make an 
order under an act of parliament for 
the sale of estates upon the opinion 
of a conveyancer, approving a con^ 
veyance, without a reference to the 
Master. Ex parte the Duchess of 
Newcastle, Vol. vi. 454. 

2. The Court, on the ground of 
convenience, often sells property, 
which subsequently perhaps it would 
have been unnecessary to sell, as 
real estates, before it can know the 
real situation of the personal estate, 
looking at its own powers of setting 
right ttke interests of all parties as 
among each other. Lloyd v. Johnes^ 
Vol. IX. 65. 



SATISFAC I ION. 
And see Covenant, 1. — Election, 
S8. — Legacy, [I.] — Marriage 

SETTLEMENT, 2. 

1. Slight circumstances are laid 
hold of to get rid of the rule, that 
a legacy to a creditor extinguishes 
the debt : but a little diflerence be- 
tween a portion aud a legacy to a 
child as to. the time of payment 
shall not prevail against the pre- 
sumption of satisfaction.* Barday 
V. Wainwrighf, Vol. iii. 466. 

2. Portions for children by the- 
will of the parent presumed a satis- 
faction of a prior provbion by set- 
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tlement, unless clearly not so in- 
tended : the presumption is not re- 
butted by slight circumstances: 
accounts in the testator's hand- 
writing were admitted as evidence 
of the circumstances, under which 
he made his will ; but not to explain 
the will. Hinchcliffe v. Hinchcliffcj 
Vol. III. 516. 

5. The Court will lay hold of any 
circumstances to get out of the rule, 
that a debt is satisfied by an equal 
legacy. Ibid. 529. 

4. Portions for children by the 
will of the parent held a satisfaction 
of a provision by settlement upon 
the intention : slight circumstances 
of difference, that would repel the 
presumption of satisfaction between 
strangers, are not sufficient in the 
case of parent and child. Spetrkes v. 
Cator, Vol. iii. 530. 

5. A negotiable bill of exchange 
not satisfied by a legacy. Carr v. 
EasfabrooJce, V ol. iii. 56 1 . 

6. Nothing presumed in favour of 
the rule, that a debt is satisfied by a 
legacy equal or greater. Ibid, 564. 

7. SeiWement previous to mar- 
riage of the wife^s fortune on her- 
self, with a covenant b^'the husband 
in consideration of ihe marriage, 
&c. and for making some provision 
for the wife and her issue, to pay 
within three months after his death 
6000?. to the tnjstees, in trust if the 
wife should survive him, and there 
should be no issue, (which was the 
event,) to pay 1500Z. to the wife, her 
executors, &c. and to pay the in- 
terest of the remaining 4500/. to her 
for life. She is entitled to dower: 
and her share under the statute of 

. distributions is not a satisfaction or 
performance of the covenant. Couch 
v. Stratton, Vol. iv. i59 1. 

8. Legacy at twenty-one, the in- 
terest for maintenance, not satisfied 
byadvancementsduringminorityfor 
the infantas benefit, nor by a legacy 
larger, but of a different nature, re- 
ceived under the will of the executor : 



SATISFACTION. 

there being no positive relinquish- 
ment; though no demand for ten 
years. Lee v. Brown^ Vol. iv. S62. 

9. As to a presumed satisfaction of 
a debt by a legacy, there is no distinc- 
tion between the cases of parent and 
child and of strangers: therefore cir- 
cumstances of difference, as that the 
legacy given by the parent is con- 
tingent, are laid hold of to prevent 
the application of the rule of satis- 
faction. Tols(mv,CollinSyVo\.ir. 4S3. 

10. Portion by will prima facie a 
satisfaction of a portion by settle- 
ment. Ibid. 491. 

1 1 . Distinction between a legacy 
and a residuary bequest as ton pre- 
sumed satisfaction by the advance- 
ment of a portion. The presumption 
from the former does not arise from 
the latter; and parol evidence of an 
intention to satisfy cannot be acU 
mitted originally, as it may where 
first introduced to repel a presump- 
tion. Freemantle v. Bankes, Vol. v. 79. 

12. Upon a question of presump- 
tion of satisfaction in a hard case 
the Court gave the executors leave 
to bring an action upon the bond ; 
but would not direct it. Beeves v. 
Brymer^ Vol. vi. 516. 

13. A son placed by his father in 
business, accounting to his father 
for all the profits, deducting only the 
expense of his board, having made 
no demand for wages during his fa- 
therms life, was held not entitled as a 
creditor after his father's death ; or, 
if he had a demand, it was satisfied 
by a will, giving him. a legacy to a 
greater amount, and other benefits* 
Plmne v. Pltime, Vol. vii* 258. 

14. Presumed satisfaction of a le- 
gacy by a portion: the evidence not 
being sufficient to rebut the presump- 
tion. Trimmer V. Bayne,Vo\, vii.508. 

15. Distinction as to satisfaction 
between the case of double portions 
and perfonuance of a covenant. In 
the former small circumstances of 
difference are overlooked. Ibid. 515. 

16. Though generally, a satisfac- 
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tioQ by will of a portion must be of 
the same nature, and equally cer- 
tain, a bequest of a share in pow- 
der works to be made up in value 
10,000/., charged with an annuity 
of 20/. for a life, was held a satis- 
faction of a portion of 2000/. Ben- 
gough V-. Walker, Vol. xv. 507. 

Land not a satisfaction for money, 
nor vice versa, not being ejusdem 
generis. Ibid, 

As to satisfaction of a portion by 
a residue. Ibid. 513. 

Whether aportionof 2000/. would 
not be satisfied by a bequest of so 
much of his residuary estate as 
should be of the value of 2000/., 
Qtuere. Ibid. 514. 

17. Satisfaction of a legacy by a 
parent to a child by a portion of the 
same amount, though with some 
circumstances of difference. Whe- 
ther parol evidence can be admitted 
originally of an intention to substi- 
tute the one provision for the other, 
or only where it is first offered 
against the presumption, it is iclearly 
admissible to show that the father 
was the author of the portion, viz. 
by stipulating on joining in the 
marriage settlement of his eldest son 
for a charge, and giving up interests 
in consideration of it. Hartopp v. 
Hartopp^ VoL xvii. 184. 

18. in the case of double provi- 
sions by a father for a child, slight 
circumstances of difference not re- 
garded. Ibid. igi. 

19. Implied satisfaction of a debt 
from a father to his child by a mar- 
riage portion of a greater amount. 
Chave v. FarrarU, Vol. xviii. 8. 

20. The presumption of intention 
to satisfy a legacy by a portion to 
A child from a parent or a person 
placing himself in loco parentis, not 
raised upon a legacy, not described 
as a portion, the legatee, reported 
to be the testator^s natural daughter, 
described, not so, but as the daugh- 
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ter of another man. Ea parte Pt/e 
andDubost, Vol. xviii. 140. 

21. The law does not acknow- 
ledge the relation of a natural child; 
who is therefore considered as a 
stranger, within the rule of satis- 
faction of a legacy prima fade by an 
advance of money. Ibid. 147. 

22. Portion by settlement, vested 
at 'twenty-one, or marriage of 
daughters, to be paid at the death 
of tne surviving parent; if the pa- 
rents, or either, should, in their or 
either of their lifetime settle, give, 
or advance money, lands, &c. iii 
marriage or otherwise, such ad- 
vancement to be taken as part or 
the whole of the portion, unless the 
contrary declared in writing. A 
legacy payable at twenty-one a sa- 
tisfaction pro tanto. Onslow v. Mi- 
chell, Vol. XVIII. 490. 

23. Rule as . to satisfaction of a 
portion by a legacy, that there must 
be some express evidence, or at 
least a strong presumption, that it 
was intended, as such. Slight va^ 
riation in the time of payment be- 
tween twenty-one and twenty-one 
or marriage immaterial. Ibid. 493'. 

24. Presumption of satisfaction 
of a legacy by a portion from a pa- 
rent or person in loco parentis, not 
applied to an illegitiniate child : no 
relationship existing in law: nor re- 
cognised expressly or by inference 
by the testator, neither a legal pa- 
rent, nor assuming the parental cna- 
raeter, or discharging parental du- 
ties ; and nothing in the nature or 
manner of the legacy, indicating, 
that it was given as a portion by a 
father for his child. Wetherby v. 
Dixon, Vol. xlx. 407. 

25. No general rule, that a se- 
cond gift must be understood as 
substitution, not addition: but a 
reasonable presumption, that, a 
debtor does not pay twice. lUd. 
411. 
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26. Origin of the presumption 
against double portions from giving 
the name of a debt to a portion 
from a father to child, not perhaps 
with great propriety in a country 
ivliere there is no claim to any 
thing in the nature of legitime. To 
come within that rule the donor 
tnust be parent, or in loco parentis ; 
and the first gift must be in nature 
of a portion . Ihid. 
• 27. Distinction between legiti- 
mate and illegitimate child, as to 
the presumption against double 

Jortions, favourable to the latter. 
hid. 412. 

28- Subsequent provision for a le- 
gatee not of itself an ademption. Ih. 
And zee Power, 74w 
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tions, reflecting upon moral cha^ 
racter, and not relevant to the sub- 
ject, to be expunged from tb^ 
record, whether in a suit, or bank-^ 
ruptcy ; and without an applicatioik. 
Ibid. 

9. Any proceeding ma^ be re^ 
ferred.for scandal and impertinence ; 
as a state of facts before the Mas. 
ter, and affidavits in bankruptc^^^. 
Erskine v. Gartlishore, Vol. xvan, 
114. 

10. Jurisdiction to expunge scan^ 
dal from an affidavit in lunacy or 
bankruptcy, on reference to the 
Master. Ex paHe Le Heup^ Vol. 
XVIII. 221. 

11. Motion of course to refer jt 
bill or answer for impertinence or 
scandal. Ibid. 223. 
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And sec Peactice, [E.] 5. 56. 

1. Answer referred for scandal 
on the motion of another defendant 
C(^n V. Cooper y Vol. vi. 514. 

2. Reference for sqapdal upon the 
application of any one, not a party, 
nor even without a motion. Ibid. 

S. What is material or relevant 
not to be considered scandal. Ibid. 

4. Principle of referring scandal 
to the Master in the first instance. 
Ibid. 515. 

5. Difference between plaintiff 
and defendant referring for imper- 
tinence, not applicable to scandal. 
Ibid. 

6. Affidavit in bankruptcy or- 
dered to be taken off the file as irre- 
levant and scandalous, with costs, 
as between attorney and client. £^ 
parte Simpson, Vol.. xv. 476. 

7. Allegations, material to the 
issue, are not impertinent ; and be- 
ing relevant and pertinent, though 
they may be false, and of whatever 
natuire,.are not scandalous. lb. 4177. 

8. Scandalous matter, as all^ga- 
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And see Bankeupt, [^U.] 

1. At law there can be no set-off 
between joint and separate debts* 
Ex parte Quinten, Vol. iii. 248. 

2. Equitable set-off upon mutual 
credit; though no mutual debts, 
upon which a set-off could be main- 
tained at law. James v. Kynnier, 
Vol. v. 108. . 

3. Bill by an insuraiice broker for 
a discovery and account of money 
paid and received by him in that 
capacity on account of the defend- 
ants, and money due to him for 
commission, &c. and for promissory 
notes indorsed to him, and to re- 
strain an action, as brought con- 
trary to the universal custom of the 
business. . Demurrer allowed ;. the 
subject being matter of set-off, and 
capable of proof at law. Dinwiddie. 
V. Baile7/y\oL \u 136, 

4. A. having directed her bankers 
to lay out a certain sum in . the 
funds, which they fraudulently mis-* 
represented to her th^y had done. 
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and credited ber half-yearly with 
the dividends; she afterwards joins 
her brother in a note to them for 
lOOOi^.and they subsequently become 
banrkrupt. The assignees brought 
aa action on the note against the 
brother alone. Upon bill filed by 
the brother and sister, the Court, 
considering her as a surety, and 
having a right before the bankrupt- 
cy to cancel the note, with the 
n^oney for which they were her 
debtors, allowed her to set off the 
audount of the note, and to prove 
th^ residue under the commission. 
■E-a? parte Stephens, Vol. xi. 24?. 

^. Set-off allowed against a debt 
^pon a sum of money borrowed 
^^der an Express promise to pay. 
'^at/lor V. OAey, Vol. xiii. 180. 

6. A debt from a bankrupt to a 
Carried woman, dum sola, cannot be 
^et off against a debt from her hus- 
band to the bankrupt Ex parte 
Slagden, Vol. xix. 465. 

7* The benefit of a policy of in- 
snrance, previous to the bankruptcy 
of the insured, upon a loss after it, 
passes ; and gives a right of action 
to the assignees, not capable of set- 
off against a debt from the bank* 
rupt. Ibid. 

8. Distinction between set-off in 
equity and at law. In equity it pre- 
vailed long before the statute. Jbid. 

467. 

9. The case ejp parte Stephens 

(antey Vol. ii. 24.) said to rest upon 
the fraud. 
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1. Qtuere, Whether there can be 
any sale of goods, taken under a 
sequestration upon mesne process, 
farther than to pay the expenses. 
Hales v. Shaftoe, Vol. i. 86. 

fi. And where the estate was or- 
dered to be sold for payment of 
debtSy Court ordered money levied 



under a Sequestration to be paid 
into Court, although the contempt 

was cleared. v. Bennet, 

Vol. I. 89. 

3. Bill for an account taken pro 
confesso against surviving executor 
and deviisee in trust ; and leasehold 
estates taken under a sequestration 
for want of an answer : the Court 
would not order the sequestrators 
to sell ; but directed them to apply 
the profits. The Court also, ordered 
the dividends of money in the bank 
on the testator's account to be paid 
under the will ; but could not order 
the bank to transfer before the 
statute 36 Geo. 3. c. 90. Skaw v. 
Wright, Vol. ill. 9.2. 

4. Appointment of a receiver in 
the place of the sequestrators, dis- 
charges the seqiuestration. Ibid. 
22. 

5. The Court will sell perishable 
commodities, rents paid in kind, or 
the natural produce of a farm. 
Ibid. 23. 

6. Bill stating a sequestration fot 
want of an answer prayed a discovery 
and account of all money or other 
property of the defendant in the 
original cause in the bands of the 
defendants, who were bankers, at 
the time of service of the sequestra- 
tion, or since. Upon demurrer ad 
to the money, and answer as to thi^ 
rest of the bill, thie Lord Chancellor 
determined against the demurrer 
upon the form, considering it over- 
ruled by the answer, and would not 
in that stage of the cause decide the 
two points: 1st, Whether a seques- 
tration upon mesne process can be^ 
executed farther than to pay the 
expenses: 2dly, Whether a chose 
in action is liable to sequestration. 
Simmonds v. Lord Kinnaird, Vol. iv* 
735. 

7. Upon a sequestration a mort- 
gage mtist come to be examined jttIc) 
interesse suo. Anon. Vol. vi. 288. • 
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8. It is a contempt to disturb 
sequestrators ; semble, if the seques- 
tration be executed, a judgment 
creditor, though prior, must come 
in to be examined pro interesse suo ; 
but if not, there may be a levy 
under the execution. Angel y.Smitk, 
Vol. IX. 337. 

9, Notice of motion to sell goods 
and furniture under sequestration is 
necessary. Mitchell v. Draper, Vol. 
IX, 208. 
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And see Marriage Settlement, 

passim. 

. 1. Settlement, after marriage, of 
the wife's property, reciting, and in 
pursuance of, a parol agreement 
before, in trust as to part of the 
produce to the separate use of the 
wife; as to the rest, for husband 
for life, then for wife for life, then' 
among the children, according to 
appointment of the survivor, good 
against creditors of the husband. 
Their bill to set it aside was dismiss- 
ed with costs; and defendants were 
held entitled that judgment even 
against a plaintiff, who was made so 
without authority; but his whole 
expense, and also the whole ex- 
pense above the costs, taxed of all 
the defendants except the husband, 
were decreed to be paid by the so- 
licitor for plaintiffs ; the transaction 
being considered as a combination 
between the husband, the creditors,^ 
who authorised the bill, and the 
solicitor, to deiraud the children. 
JDundass v. Dutens, Vol. 1. 196. 

2. Charge well created by settle- 
ment, though for a volunteer, not 
revoked by general revocation of the 
uses under a power for the mere 
purpose of partition of joint estate 
ai)d resettling to the same .uses, the 
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separate part to be taken on par- 
tition. Earl of Uxbridge v. Baylt/j 
Vol. I. 500. 

3. Settlement of the wife's estate 
to such uses as the husband and 
wife, or the survivor, should appoint 
by deed or will, with three witnesses; 
in default thereof, to the heirs of the 
husband : the wife surviving, made a 
disposition by her will to a charitj; 
and therefore void : decreed to the 
heir of the husband. Attomey-Ge- 
neral v. Ward, Vol. iii. 327. 

4. Covenant in a marriage set^ 
tlement to settle leasehold estates in 
trust for such persons, and such and 
the like estates, ends, intents, and 
purposes, as far as the law would 
allow, as declared concerning real 
estates, limited to the first and other 
sons in tail male, with several re- 
mainders : the Court, in executing 
the covenant, declared, that no per- 
son should be entitled to the abso- 
lute property, unless he should at- 
tain twenty-one, or. die under that 
age, leaving issue male. Dtike rf 
Newcastle v. the Countess ofLincdny 
Vol. III. 387. ' r - 

5. Where, under a marriage set- 
tlement, a reservation was made to 
the husband to charge by his will, 
Sec. held that it must be construed 
to extend to the estate in all the li- 
mitations of it, and not be confined 
merely to the reversionary interest, 
limited to himself. StacJchouse v. 
iSa^-w^s/ow, Vol. X. 453. 

Where settler executed the charge 
by will, conditionally, if the rever- 
sion expectant should never fall tp 
him, held to be effectual, though 
thie reversion came to his heir. 
Ibid. 

6. Estates limited in strict settle- 
ment, and afterwards sold under the 
London Dock Act, and the purchase 
money paid into the bank until in- 
vested in land, held to be considered 
as land, though not laid out in the 
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husband's lifetime, there existing at 
bis death a right to call for such re- 
inyestment. Shard v. Shard, Vol. 
XIV. 348. 

7. Devise in strict settlement, with 
power to the tenants for life to join- 
ture, on condition that two thirds of 
the portion should, upon such mar- 
riage, be settled, one third upon the 
eldest son of the marriage, and the 
other third upon the younger chil- 
dren. Upon the intention, that the 
settlement should be conformable to 
the limitations of the real estate, a 
trust for the father, for life, was 
established, and the interest of the 
eldest son was not to be devested 
except by bis death under twenty- 
one without issue male. Burrel v. 
CnOchky, Vol. xv. 342. 

J5EWERS, COMMISSIONERS OF. 

Injunction against the act of com- 
missioners of sewers, reducing the 
height of water in a river, dissolved ; 
there being a much shorter remedy 
by certiorari in the court of King's 
' ^nch; who interfere with great 
cautioQ. Whether there may be 
cases in which a court of equity 
would interfere, Qci^er^. Kerrisonw. 
Sparrow, Vol. xix. 449* 

SHIP. 
1. Where a bill of sale was exe- 
cuted of -a share in ship and freight, 
but the indorsement upon the cer- 
tificate of the registry, according to 
the acts, was not made within ten 
days after the return of the ship into 
port; in consequence of the de- 
fendant proposing terms, the Court 
directed an issue as to whether such 
indorsement was prevented by fraud, 
the freight to be paid into Court, 
and the arbitration, as to damages, 
to proceed. . QfkBre, If such indorse- 
ment were prevented by fraud, relief 
could be given in equity ; what form, 
and whether it could be had as to 
the freight, not provided for by the 
registry acts, though the assignment 
of it were coupled with the ship, 
and comprised both in one instru- 
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ment ? Assignment of freight alone 
not within the acts. Mestaer v. G//- 
Uspie, Vol. XI. 621. . 

2. Policy of the registry act being 
that there should be a public registry 
of ownership of all vessels navi- 
gating to and from the British do- 
minions, access^ible to all persons. 
Qiuere, If an equitable title to a ship 
can subsist ? Ibid. 625. 

3. Ship sold at sea, the vendee 
having done every thing required 
by the act that could be done before 
her arrival, previous to which the 
vendor becomes bankrupt, the ven- 
dee and not the assignees entitled. 
Ibid, 637. 

4. Lien of the captain upon the 
ship, in respect of bills drawn and 
payments made for the necessary 
repair of the ship, while abroad, and 
in the course of her voyage, allowed, 
though there was no contract of hy- 
pothecation. Hussey v. Christie, Vol. 
XIII. 594. 

5. For repairs done in this qoun- 
try the owners are personally liable, 
and the ship cannot be pledged with- 
out a special contract. Ibtd. 599. 

6. By the civil law, there is also 
a lien upon the ship itself for the 
repairs, and which follows the ship 
into the hands of different pur- 
chasers, in different countries, for 
different periods. Ibid. 

7. The power of the master to 
hypothecate the ship, as well as 
cargo, must be for the benefit of the 
ship and cargo. Ibid. 

8. Distinction as to an express 
hypothecation, by, the law of Eng- 
land, does not take place as to re- 
pairs done abroad, and for this pur- 
pose Ireland, Jersey, and Guernsey 
are foregn countries. Ibid. 

9. Where the bill of sale is not 
according to the tierms prescribed by 
the 17 Geo. 3. c. 26. or if the indorse- 
ment is not made within the time 
limited after the arrival of the ship, 
the transaction is void at law, and to 
all intents and purposes; property, 
therefore, held to be vested in the 
assignees. of a part-owner become 

Y7 
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bankrupt, and that tlif y were entitled 
to an account. Speldt v. Lechmere, 
Vol. XIII. 588. 

10. Nor will equity relieve in such 
case, as in the case of a defective 
conveyance. Ibid. 

11. Lien for general contribution 
toindividualloss by property thrown 
overboard for the safety of the ship, 
under the right of the master to 
require security, not extended to an 
injunction against delivering the 
cargo, receiving the freight, and 
parting with any share of the ship. 
Tlie mode of adjustment not con- 
fined by usage to arbitration. Hat" 
let v. Bousfiddf Vol. xviiu 187. 

And $ee Bankrupt, [U.] 1. — 
Paktneb, 15. 

SHIP, EAST INDIA. 
The command of an East India 
ship is a public trust; and the sale 
of it contrary to a public regulation 
of the company is a breach of public 
duty. East India Company v. Neave^ 
Vol. V. 181. 



SHIP, REGISTRY OF. 
And see Registry. — Ship, 2. sup. 

1. Where the interest in a ship is 
derived under the party's own act 
and contract, not executed accord- 
ing to the registry act, it cannot be 
reformed in equity any more than 
an annuity deed, not according to 
the annuity act. Curtis v. Perryy 
Vol. VI. 745. 

2. Whether the ship registry 9cts 
26 Geo. 3. and 34 Geo. 3. have any 
efiect upon trusts imolied or arising 
by operation of law, Cbuere. lb. 746. 

3. The registry of a ship is con- 
clusive evideiK'e of the property, 
upon the policy of the registry acts ; 
even against the claim of creditors, 
upon a joint purchase and various 
acts of apparent ownership, within 
the bankrupt act, 21 Jam. 1. c. 19- 
§ 10, 1 1. Distinction between trans- 
fers by the act of the parties, and by 
operation of law. Ex parte Yallap, 
Vol. XV. 60. 

4. Po/icyof the registry acts. lb. 66. 
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5. The registry of a ship is con^ 
elusive evidence of the property, 
even .between creditors ; excluding 
all trusts created by act of the 
parties; as by payment of money in 
a purchase in the name of another. 
Distinction as to trusts arising by 
operation of law, upon bankruptcy, 
or death. Ex parte Houghton and 
Gribble, Vol. xvii. 251. 



SHORT BILLS. 

And see Bankrupt^ [Q.] 7, 8. 

Short bills remitted to a banker, 
the property of the remitter, subject 
to acceptances, &c* on his account. 
Waring, ex parte, Vol. xix. 349. 

SIX CLERKS. 

Under the order 18th June, 1666, 
regulating the office of Six Clerks, 
they are entitled to receive their 
proportion of the fee from the sworn 
clerK, though he has given credit to 
the client. & parte tie Six Cierks, 
Vol. III. 589. 
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Aud see Agreement, passim^^ 
Award, 22. — Frauds, Statute 
OF, 7, et seq. — Laches, 6 — 
Lease, 23. — Vendor and Fvs,- 
CHASERf passim. 

[A.] Where Decreed. 
[B.] Where Refused. 

[A.] Where Decrebd. 

1. Small deviations from a build- 
ing plan would not affect an agree- 
ment, in itself loose ; but otherwise 
of any corrupt or .obstinate devia- 
tion. Craven v. Tickell, Vol. i. 60. 

2* Specific performance of arti- 
cles to grant a lease to the plaintiff 
decreed; though he liad contracted 
to underlet, contrary to those articles. 
Williams v. Cheney, Vol. iii!. 59«. 

3. Objections by a purchaser by 
auction, )st, that a way round and 
across a meadow was not specified; 
2dly, on account of a bidding for 
the plaintiff } a specific peiforinunc^ 
was decreed with costs. Oldfield 
B&ooles V. Bound, Vol. v. 508. 
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4. Bill for specific performance 
of a contract for sale of an estate 
upon various objections to the title 
dismissed in the first instance with- 
out a reference. Omerod v. Hard- 
man^ Vol, V. 722. 

5. A small incumbrance, which 
may be the subject of compensa- 
tion, no objection to a specific per- 
formance. Gtiest V. Hmifray^ vol. 
V. 818. 

6. Specific performance decreed : 
the abstract, though delivered very 
late, and under a notice, that the 
vendee would insist oa his deposit 
with interest, if the title should ^not 
be made out, and possession deli- 
vered by the time of payment, 
having been received and kept with- 
out objection ; and the vendee upon 
the construction and the circum- 
stances not being entitled to insist 
on the time, as the essence of the 
contract. Seton v. Slade^ Vol. vii* 
265. 

7* Execution of a contract on 
marriage by bond, with condition 
to settle all the personal estate that 
the husband should at any time 
during thie coverture be possessed 
of. JLemk v. Madocks^ Vol. viii. 
150. 

8. Specific performance of a co- 
venant to make good a gravel pit 
refused. Tlint v. Srandon, Vol. vj 1 1. 
159. 

. 9- Principle of specific perform- 
ance, that the legal remedy is in-* 
adequate or defective. Ibid. l@d. 

10. Upon appeal the decree af- 
firmed; on the ground, that the 
evidence did not prove satisfac- 
torily, as it ought, especially in the 
case of married women, that the 
-valuation was made with due atten- 
%ioiK and care. Emery v, Wase^ Vol. 
VIII. 505. 

And see Babon and Femb, [C] 
34. 
. 11. Mere difference in value, 
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though considerable, not of itself a 
sufficient ground for refusing a spe- 
cific performance. Ibid. 517^ 

12. An agreement for* the pur^- 
chase of an estate binding, though 
signed only by the purchaser, and 
accompanied by a letter to his at- 
torney to prepare a more formal 
instrument. Fonde v. Freeman^ Vol. 
IX. 351. 

13. There have been decrees 
founded merely upon letters, pro- 
posals never intended at the time 
to be a complete final agreements 
Ibid. 355. 

14. Where the contract has beea 
entered into by a competent party^ 
and in the nature and circumstances 
of it is unobjectionable, a specific 
performance decreed as much of 
course as damages at law. Hall V4 
Warr^y Vol. ix. 608. > 

15. Where fraud is not proved^ 
Court will not refuse to execute the 
contract on the mere ground of in*^ 
adequacy of price. BiarravDes v* 
Locke, Vol. X. 474. 

16. The principle of the Roman 
lawy as to such contracts, requires 
that the price should exceed half 
the value, Ibid. 475^^ 

17- Specific performance decreed, 
notwithstanding a variance in the 
description, as lying within a ring 
fence; which being an object of 
sense, the purchaser, must have 
known the fact: the principle is, 
that if he gets substantially that for 
which he bargains, he must take a 
compensation for a deficiency in 
value.: Dyer v. Hargravey VoL x» 
505. 

1 8. Interest decreed upon the pur^ 
chas&-money for the time, elapsed 
by the pendency of the suit, and a 
rent set upon the premises in re-, 
spect of the vendor's possession. 

im. 

1 9. Upon submitting by answer to 
perform the contract, if a good title 
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can be made, order of reference to 
the Master to see whether a good 
title can be made, and whether it 
appears upon the abstract. Wright 
V. Bondj Vol. XI. 39. 

20. The report bein^ against the 
title, bill was dismissed with costs, 
under circumstances, notwithstand- 
ing purchaser had taken possession, 
upon the representation of the 
vendor, without any advice upon 
the title. In a question of costs 
the Court looks at the answer. Van- 
couver V. Blissj Vol. XI. 468. 

21. Costs in equit}' do not follow 
the rule at law, but are in the dis- 
cretion of the Court upon all the 
circumstances. Ibid. 

22. Consequences of the distinc- 
tion taken between a good title and 
one which a purchaser will not be 
compelled to take. Ibid. 465. 

23. Upon a large purchase, ob» 
jection to title as to six acres : spe- 
cific performance decreed with com- 
pensation. McQueen v. Farqtthar, 
Vol. XI. 467. 

24. Party may have specific per- 
formance of part of an agreement 
where the whole cannot be exe- 
cuted, and defendant cannot object. 
Mestaeir v. Gillespie ^ Vol. xi. 640. 

25. On a bill for specific perform- 
ance of an agreement for purchase 
of lands, contained in letters, which 
the Court considered an agree- 
ment on both sides, the answer 
amounting to an admission of the 
letters stated in .the bill, no objec- 
tion could be taken under the stamp 
acts, and the defendant refusing to 
produce the office copy of the re- 
cord, held, that the draft signed by 
counsel could not be read, but that 
the Court could sustain the decree 
for pei'formance, by stating that it 
was made " upon inspecting the re- 
cord of the bill.** Huddleston v. 
Briscoe, Vol. xi. 583. 

26. The distinction is, that if the 
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agreement is one upon which no 
action is to be brought unless it is 
stamped, it must be stamped before 
action brought; but if it is an agree- 
ment which you may get stamped, 
paying the penalty, then it may be 
stamped pending the action. Ibid, 
595. 

27. The Court will not decree 
performance unless it can collect, 
upon a fair interpretation of snch 
letters, that they import a concluded 
agreement; if doubtful, the Court 
will leave the contract to be en- 
forced at law. Ibid. 59^. 

28. Quare, If the Court would 
perform a contract signed only by 
one party, a.nd nothing having been 
done upon it? Ibid. 

29. Specific performance is grant- 
ed upon the principles of compeo- 
6ation and indemnity; but not if 
the effect is to operate a substantial 
deviation from the original con- 
tract. The origin of the j urisdiction 
being a legal title ; but the modes 
of administering justice in courts 
of law not giving complete relief 
there. Halsey v. Grants Vol. xiii. 
73. S.P.HomibUmN.Kirb2i,im. 

83. 

30. But where time is not the 
essence of the contract, or a mate- 
rial object, execution of the con- 
tract will be decreed, though the 
lapse of time is considerable, and 
not the effect of accident.- Heam 
V. Tenant y Vol. xiii. 289- 

31. Where a plaintiff offers to 
perform the specific agreement 
which he represents, the Court will 
dispense with a cross bill, which 
was the old course. Fife v. Clayton, 
Vol. XIII. 54?6. 

32. Upon an agreement to let 
premises, stipulating that the vent 
should not be raised, nor the pany 
turned out so lon^ as the- rent 
was paid, and no injurious busi- 
ness carried on ; oh bill for kpe« 
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sific performance and general de- 
murrer, the Court held that wheth^ 
it might turn out such an agree- 
ment or. lease. as the Court would 
execute or not, and whether there 
was enough in the body of it to 
show the terms, the case was not so 
clear as that the demurrer should 
be allowed. Broom v. Warner, Vol. 
xiv. 106. 

The injunction against the eject- 
ment afterwards continued. S. C. 
aid. 409' 

'3d. Agreement for a lease, in part 
performed ;by possession taken, 
though without express assent, ac- 
quiesced in, and expenditure per- 
mitted: specific performance, ac- 
cording to the plaintiff's evidence, 
against the assertion of a right of 
resumption by the answer, and one 
witness: not proving that it was 
admitted. Gregory v. MigheU, Vol. 
XVIII. 328. 

34. Specific performance, the 
lapse of time being trifling, and the 
nesult of fraud. Savage v. Brock- 
soppf Vol. XVIII. 335. 

35. The relief .by a delivering up 
a contract, requires a stronger case 
than to resist a specific performance. 
IbiiL 

36. Specific performance against 
a purchaser under a power of sale 
in a mortgage deed, without the 
mortgagor, though under a cove- 
Bant to the mortgagee to join in a 
sale, without costs, the onl^ autho- 
rity produced not being in print 
Carder v. Morgan^ Vol. xviii. 344. 

'37 • To a bill for specific perform- 
ance of an agreement a plea of the 
atatute of frauds^ being coupled 
with another defence, was ordered 
to statid till the hearing. Cooih v. 
Jaciso^f Vol. VI. 12. 

38. Bill for specific performance 
of a parol agreement to grant a 
farm leaise wim the usual and cus- 
tomary po^Denants of the neighbour- 
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hood, and an injunction to prevent 
an ejectment; the plaintiff having 
taken possession. Upon the answer, 
stating the insolvency of the plaint- 
iff and various breaches of the 
agreement during five years' pos* 
session, to the ruin of the estate, 
the injunction was continued on an 
undertaking to give judgment in 
ejectment, go to commission, and 
set down the cause for next term, 
paying the rent into Court. De- 
fendant also insisting on a covenant 
not to assign, that is the subject of 
inquiry as to the custom of the 
neighbourhood. Bodrdman v. Mos* 
tyn, Vol. VI. 467. 

39. Decree for specific perform- 
ance of an agreement to grant a 
lease, rejecting one term for such 
conditions, &c. as shall be judged 
proper by J. G. ; and substituting a 
reference to the Master : the agency 
of J. G. not being of the essence of 
the contract. Gourlay v. the Duke 
of Somerset, Vol. xix. 429- 

[B.] Where refused. 

l.Bill for specific performance 
of au agreement dismissed; the 
agreement appearing, from letters 
produced, to have been different 
from that set up by the bill, and 
proved by one witness. Leigh v. 
Haverfield, Vol. v. 452. 

2. Specific performance, refused 
on account of the laches of the 
plaintiff, the vendor. Guest v. Horn* 
jrcutfy Vol. V. 8 1 8. 

8. A party who has contracted 
for a freehold estate cannot be com- 
pelled to take a leasehold estate, 
though a term of 4000 years. Dreto 
V. Corp, Vol. IX. 368. 

4. Where trustees with power to 
sell appointed one of the cestui que 
trust their agent in the sale, who 
assented to a contract of sale upon 
the representation of the auctioneer, 
I without knowledge of a revaluation. 
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Court, on the grounds of breach of 
trust in the trustees, and of gross neg- 
ligence in the agent, refused to lend 
its aid to enforce specific perform- 
ance, leaving the plaintiff to his 
remedy at law. Mortlock v. Btdler, 
Vol. X. 292. 

' 5. The Court is not bound to en- 
force every contract it will not set 
aside, nor deliver up or set aside 
every contract it will not enforce. 
Agent's authority may be by parol, 
though the agreement must be by 
writing. Ibid* S\\. 

6. Court refused to enforce a 
contract for purchase of what was 
described as the residue of a term, 
free from incumbrances, it appear- 
ing to be only the residue of a few 
vears of an old term, and a rever- 
sionary term from a different lessor, 
in investigating whose title old in- 
cumbrances appeared not to be dis- 
charged. White V. Foljambe^ Vol. 
5ci. 337. 

7. In a case of clear misappre^ 
hension and mistake, the Court will 
exercise its discretion as to enforcing 
Specific performance. Stuere, As to 
sales by auction, not beitig within 
the statute of frauds. Mason v. 
Armitage^ Vol. xiii. 25. 

8# Specific performance seldom 
granted in the case of chattels ; so 
for agreements to transfer stock. 
lbid.S7. 

9. Not decreed at any distance 
of time; the principle of jurisdic- 
tion being, tiiat the party had a 
legal right to a performance of the 
contract ; but not to prevail, unless 
the party will have substantially 
that which he contracted for. ' Sem- 
ble, The doctrine of compensation 
has been carried to too great an^ ex- 
tent. AUej/ V. DeschampSf Vol. xiii. 
225. 

And see S. C. Ibid. 289. 

10. Where the objection to a 
specific performance, viz. that no 
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title could be made to part of' the 
premises, which were the induce- 
ment to purchase, failed, reference 
to the Master was directed. Where 
the party establishes such a fact, he 
will be relieved from the contract 
altogether. Staj^tton v. ScoU, Vol. 
XIII. 425. 

11. A mistake of both parties 
avoids the contract at law, as welt 
as equity ; but where it is occa- 
sioned by the mistake of the pur- 
chaser, to which he was not lea l^ 
the vendor, case is very diffsrent, 
though the Court has a discretion. 
Ibid. 

12. Where by the laches of the 
party, and subsequent alterations of 
the property, it could not be eiH 
joyed according to the stipulatioDS 
at the time of making the contract, 
specific performance refused. Cily 
of London N.Mitfbrd, Vol. xiv. 41* 

13. Construction of covenant for 
renewal. Ibid^ 

14<. An agreement for sale at a 
valuation to be ascertained by two 
persons, and in case of dispute, by 
an> umpire chosen by them; the 
specific mode failing, the Court re* 
fused to apppint a person to set the 
valuation, or otherwise ascertain it. 
Milnes v. Gety^ Vol. xiv* 406. 

15. An agreement to sell at a fair 
valuation, no particular means being 
pointed out, may be executed ; but 
the Court will not extend the cases, 
when they have modified the sub- 
ordinate parts of such^agreements. 
Ibid. 407. 

16. A fixed price is an essehtial 
ingredient in every contract of sale. 
Und. 

17. Trustees of a charity filing a 
bill to enforce a parol - agreement 
for a lease for 60 years, held that it 
was competent for defendant to 
oflTer evidence of an alteration in the 
terms entered into at the same time 
with the written agreement^ and' be* 
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fore it was signed, and upon the 
faith of which it was executed. 
Clarke "v. Grants Vol. xiv. 519* 

18. No specific performance of a 
covenant to repair, HiUy, Barclay^ 
Vol. XVI. 405. 

19« No specific performance of 
an agreement to refer to arbitration. 
Under particular circumstances, as 
in tbe case of the opera-house, and 
a brewery wliere there yrere many 
partners, the parties were left to the 
remedy they had chalked out for 
themselves ; the C!ourt refusing all 
interposition; not acting through 
tbe ageocy of the arbitrators, 
appointing them to take the ac- 
counts, and adopting their decision 
as the decree. Gourlay y. DuJce qf 
Samersetf Vol. xix. 431. 
. And see Award, 18. 
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See Specific Pbufobmance, [A.] 
24- — ^Vendor and Purchaser, 
[A.] 25. 



STATUTE. 
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some; ground for restraining their 
meaning by reasonable construe* 
tions, not by arbitrary additioq or 
retrenchment. Beckford v. Wade, 
Vol. XVII. 91. 

4, The preamble of an act of par* 
liamenty though it may assist am-* 
biguous wordsy cannot control a 
clear and e;Kpres8 enactment. Jl^es 
V, SummersgUl, VoL xvii. 508. 

And se^ Specific Performance, 

[B.] 8.— l.EOACY, [D.] 



And see Infant, 24, 

1. Where the enacting part is 
doubtful^ the preamble may be ap- 
plied to, to throw light on U. Afo- 
son Y, Jrmitage^ Vol. xiii. 36. 

2. Distinction between acts of 
parliament, denying legal effect to 
be instruments, as the act for in- 
rolling bargains and sales, and the 
registry act, (7Anne, c.20.) and acts, 
declaring instruments void ^to all 
intents; as the annuity and the ship- 
registry acts. Notwithstanding the 
former, the party is bound in equity 
by the contract. Davis v. Earl qf 
Straikmore^ Vol. xvi. 428. 

3« . General words i^ a statute 
inu^t receive a general construction? 
VX^^% th^re is in the statute i^elf 
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1. Bequest of stock, if the testa-* 
tor has it at the time, it is specific ; 
and any act destroying it» proves an 
intention to revoke. If a ring or 
picture bequeathed cannot be found, 
that cannot be rectified. Selwood 
V. MUdmqy, Vol. iii. 310. 

2. Specific legacy of stock de- 
greed according to the value at the 
tin^e it ought to have been trans- 
ferred. Morley v* Bird, Vol. iii. 
628. 

3. Transfer of stock by way of 
loan upon bond, with condition to 
replace the stock six months after the 
datey and in the mean time to pay 
interest at 5 per cent. The stock 
not being replaced, and being de<p> 
preciated, the obligee is entitled to 
tbe value of the stock at the time 
of the transfer, with interest at 5 per 
cefU. to the date of the report ; credit 
being given for some payments on 
account of the principal. Forreft v. 
EbtpeSf Vpl. IV. 492* 

4. In an action recently after 
breach of an agreement to transfer 
stock, the rise, if any, would be 
given in damages. Ibid, 497. 

5. The 3 per cents, are perpetual 
annuities granted for ever, redeem- 
ai;>le b}^ the public. The cQn^mon 
expression, therefore, of " 100/. 

Z2 
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stock,'* 8cc. is incorrect, Kirhy v. 
Potter, \o\. IV. 751. 

6. The 5 per cent, annuities of 
1797, created upon the subscription 
of the Bank for the public service, 
and in piursuance of a resolution of 
the Bank divided amone the pro- 
prietors of the Bank Stock pro ratd, 
are considered as, an accretion to the 
capital ; and therefore a person en- 
titled for life can have the benefit of 
it by way of dividend only. Brander 
v. Brandery Vol. iv. 800. 

7. Stock included in a will under 
the word '^securities/* legacies being 
charged, for which the securities 
properly so called were not sufficient. 
'Dicks V. Lambert, Vol. iv. 725. 

8. Stock bequeathed by a will 
without two witnesses is subject, in 
the hands of the executor, to the 
jdirections of the will ; even for the 
purpose of a residuary bequest. JSip- 
ley V. Waterworth^ Vol. vii. 440. . 

9. Trustees under a foreign will 
dead ; and no personal representa- 
tion taken out in this country: not 
a case for relief by directing a trans- 
fer of stock within the stat. 36 Geo. 
3. c. 9Q. Le^ V. Bank of England, 
Vol. viii. 44. 

10. This Court will not enforce 
the specific performance of an agree- 
ment for a transfer of stock. Nut-- 
brown v. Thornton, Vol. x. I6l. 

11. Stock how got at, in the ad- 
ministration of assets. Rider v« 
Kidder, Vol. x. 369- 

12. A bequest of stock to a mar- 
ried woman for her life to permit her 
to receive to her sole use, give re- 
ceipts, &c. ; held that she might dis- 
pose of a part of such interest, and 
that such sale was not a grant of an 
annuity, or within the scope or ex- 
ceptions of the act. Browne Y. Like^ 
Vol. XIV. 302. 

13. Demurrer allowed to a bill by 
the Bank of England for an injunc- 
tion against the action of an exe- 
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cutor claiming a transfer of stocK 
Considering the stock as specifically 
bequeathed (which was doubtful) to 
trustees in France upon special trusts, 
if the executor cannot maintain the 
action, upon the nature of the be- 
quest, or as having assented, the in- 
junction is unnecessary: if he can; 
upon his title to the stock, to be ap- 
plied as the other property, there is 
no equity, fiankof England v. Ltmn, 

Vol. XV. 569. 

14. Stock not liable to the pay- 
ment of debts during the life of the 
proprietoi'in any way except under a 
commission of bankruptcy. i&. 577» 

15. Direction for sale or transfer 
of stock without attention to the rise 
or fall : the party must take it, as it 
happens at the time of appropriation. 
Ea; parte Pye and Dubost, Vol. xviii. 
140. 

16. Indefinite bequest of the divi- 
dends gives the absolute property 
of stock. Page v. Leapingwell, Vofc 
xviii. 46s. 

And 5^^ Baron AND Feme [D.] IS. 



SUPERSTITIOUS USE. 

1. Legacy to such purposes as 
the superior of a convent or her 
successor may judge most expe- 
dient, void as a superstitious use. 
Smart v. Prujean^ Vol. vi. 567. 

2. The statute 1 Edw. 6. c. 14; 
relates only to superstitious uses of 
a particular description then exist- 
ing. Cary v. Abbott^ Vol. vii. 495. 

SURETY. 

And see Baron and femb, [C] 31. 
Bankrupt [K.] 56, et seq. 

1 . Any evidence of conversation 
between principal and surety at the 
time of raising the money is evidence 
to rebut. Clinton v. Hooper, Vol. i. 
179. 

2. A surety admitted under the 
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banki^ptcy of his principal as to all 
recovered against him and his costs, 
there being a surplus. Ex parte 
Millsy Vol. II. S09,. 

3. Obligee in a bond with a surety 
without communication with the 
surety takes notes from the principal, 
and gives farther time: the surety 
is discharged. Rees v. Berrington, 
VoL II. 540. 

4. Creditor sues the principal by 
direction of the surety, but without 
his privity agrees to stay execution: 
the surety is discharged.' Ibid. 544- 

5. A surety to the East India 
Company discharged by payment of 
a balance to the principal, under an 
erroneous settlement by the officers 
of the Company, without their 
authority or knowledpje. Law v. 
East India Company, Vol. iv. 824. 

6. The East India Company 
having compelled payment from a 
surety in India by their power over 
him as one of their servants, without 
an account or proceeding against 
the principal (though solvent), and 
otherwise under harsh circum- 
stances, he was restored to the same 
situation by a decree for repay- 
ment, with interest at 5 per, cent. 
upon giving security for repayment 
in case in a future suit by the Com- 
pany he should be held liable ; but 
the Court would not give Indian 
interest. Ibid. 

7. Proof by obligee under a com- 
mission against the principal at the 
request oi the surety, securing the 
obligee by paying the amount of the 
bond into a banker's. Leers, ex 
parte^ Vol. vi. 646. 

8. A surety may be sued in the 
first instance: but if the creditor 
sues the principal first, and gives 
time, the surety is discharged. 
Wright v. Sanpson, Vol. vi. 734. 

9. Surety, depositing the money 
and indemnifying against expense, 
&c. may compel the creditor to go 
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against the principal, and 6ven to 
prove under a commission of bank- 
ruptcy for the benefit of the surety. 
Ibid, 

10. The discharge of a surety by 
the creditor has not the effect of a 
discharge of the principal without 
reserve: and therefore a co-surety 
is. not discharged. When it is ascer- 
tained, what each of the co-sureties 
has paid beyond his proportion, thfe 
equity as between them is arranged 
upon the principle of contribution 
for the excess. Ex parte Giffbrd, 
Vol. VI. 805. 

H. Grounds of the decision, that 
a discharge of the principal debtor, 
without a reserve of the remedy 
against the surety, discharges the 
surety. Ibid. 807. 

12. Where bankers being about 
to advance money to A. upon his 
bond, in which iB. was joined as 
surety, and not being satisfifed, ap- 
plied to C to become surety for the 
due satisfaction of such bond ; held 
that the latter was only a supple- 
mental security, and was not Ijable 
with them but only in the event of 
their default, and therefore not 
within the equity between co-sureties 
for contribution. Craythorne v. 
Swinburne, Vol. xiv. 160. 

The right of sureties to call for 
contribution depends upon a prin- 
ciple of equity rather than of con- 
tract, except so far as it may be in- 
ferred from the implied knowledge 
of that principle by all persons. 
Ibid. 164. 

The equity may. be limited by 
the extent of their respective con- 
tracts, as where they engage for 
different sums, so the surety may 
contract by special engagement so 
as not to DC liable in any degree. 
Ibid. 

Evidence i^ admitted to show 
who is th6 principal and who is the 
surety, and so It may be admitted 
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to show that' the equity ought not 
to be applied, or the contract not 
inferred. Ibid. 171* 

13. Undertaking in writing to 
guarantee the debt of another, with- 
in the statute of frauds, without 
stating the consideration as between 
the creditor and surety. Ex parte 
Gardom, Vol. xv. 286. 

.14. Under the guarantee of a bill 
of exchange, expressly as if the 
surety had indorsed it» the bill not 
being due until after his bankruptcy, 
no proof; actual indorsement being 
necessary. Ibid. 288. . 

15. Composition, with reserve of 
the remedy against sureties, valid ; 
but must plainly appear. BouUbee 
V. Stubbs, Vol. XVIII. 22. 
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among each other. Ii9^v.«/bftii€% 
Vol. IX. Q5. 



SURRENDER. 
See CoFYHOhX), passim^ 



SURVIVORSHIP. 

&^ Baron and feme, [E.] — Le- 
gacy, [F.l — Partners, 3. — 
Will [B.] 65. 



SALES. 



1. The Court refused to make an 
order under an act of parliament for 
the sale of estates upon the opinion 
of a conveyancer, approving a con- 
veyance, without a reference to the 
Master. Ea parte the Duchess of 
Newcastle^ Vol. vi. 454. 

2. The Court, oki the ground of 
convenience, often sells property 
which subsequently perhaps it would 
have been unnecessary to sell, as 
real estates, before it can know the 
1*^31 situation of the personal estate, 
looking at its own powers of setting 
right the interests of jsH parties as 



SHORT BILLS. 

And see Bankrupt, [Q.] 15. 

Short bills remitted to a banker, 
the property of the remitter, subject 
to acceptances, &c. on his account. 
Waringf ex parte, Vol. xix. 349. 



SIX CLERKS. 

Under the order 18th June, 1668, 
regulating the office of Six Clerks, 
they are entitled to receive their 
proportion of the fee from the sworn 
clerk, though he has given credit to 
the client. Ex parte the Sui CkriSf 
VoL III. 589. 



SEWERS, COMMISSIONERS 

OF. 

Injunction against the act of cood- 
missioners of sewers, reducing the 
height of water in a river, dissolved ; 
there being a much shorter remedy 
by certiorari in the court of King's 
Bench ; who interfere with great 
caution. Whether there timj be 
cases in which a court of equity 
would interfere, Qiuere. KerrisOn^n. 
Sparrow^ VoL xix. 449. 



TENANCY IN COMMON- 

And see Devise, 52.— Will [BJ 

IS, etseq. 

1. An estate in common cfOinot 
be SQ settled on the marriage of one 
as to prevent the right of me other 
to make partition, ^el v. Heathcate^ 
Vol. lu 100. 

2. Testatrix gave stock to trustees 
on trust to pay the dividends to her 
niece for lim, and after her decease 
that the stock should be eqoaUir 
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divided among the l^rother and four 
sisters of the testatrix, and in like 
manner among the survivors or sur- 
vivor of them. The niece was re- 
siduary legatee* This is a tenancy 
in common between those alive; at 
the death of the niece and the re- 

1>resentatives of such as died in her 
ife. Roebuck v. Dean, Vol. ii. 265. 

3. '^ Equally" makes a tenancy in 
common. Davenport v. Hanbwry^ 
Vol. III. 260. 

4. No action of trover between 
tenants in* common. Birjford v. 
DoTnmettf Vol. iv. 760. 

5. Tbe Court, on appeal, held, 
that the course of dealing for twelve 
years was to be taken as evidence 
of an intention to sever thejoiiit te- 
nancy, and that from the jime they 
were let into possession, they were 
to be considered as tenants in com- 

• 

mon of their father's property em- 
barked in trade, as well the capital 
as the profits^ and the decree was 
altered accordingly. Jackson v. 
Jackson^ V9I. ix. 5d\. 

6. Tenancy in common under the 
words " equally divided." Jenaur 
V. JenofUTf Vol. x. 569^ 
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And see Devise, 87- — Election, 
25.— Exoneration, 1. — Fine, 
2. — Infant, i6.-^Recoveby, 2. 
— Waste, 14. 

1. Trustees having laid out the 
fund upon a bad security, obtained 
irom the debtor, under circum- 
stances unfavourable, and to the 
prejudice of other creditors, a charge 
.on his estate under a power ; their 
bill to enforce the charge against the 
son, tenant in tail under the mar- 
riage settlement, was dismissed with 
ca&t^• Bradbury v. Hunter^ Vol. 11 1. 
187-i260. 

^ T^napt in tail in remainder 
.e^t^tjied by -the .death Qf a prior te- 
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nant in tail without issue, may con^ 
tinue the suit of the former tenant 
in tail by a supplemental bill, and 
have the benefit of the former proT 
ceedings. Lhyd v. Johnes^ Vol. ix. 
37. 

3. Upon a purchase under b, de^ 
cree to which the former tenant in 
tail wad a party, though affected by 
notice and irregularity, yet not set 
aside in favour of the subsequent 
tenant in tail in remainder. Ibid, 

4. And where the prior tenant in 
tail had paid off an incumbrance by 
the sale of one estate under a decree, 
and by which he might have barred 
the remainder man, the Court held 
there should be no contribution in 
his favour. Ibid* 64. 

5. A decree against a person re- 
presenting the inheritance, is bind- 
ing upon all remainders behind him, 
by analogy to the law in recoveries, 
where a subsequent remainder man 
is vouched without prejudice to the 
intermediate remainders; all remain- 
ders behind may be barred. Ibid. 

6. Purchase by tenant for life not 
impeached on general principles. 
Ibid. 53. 

7. The rule that it is sufficient to 
bring the first tenant in tail before 
the Courts was established for cone 
venience. Ibid. 55. 

8. Issue of tenant in tail party 
to a suit may appeal against the 
decree; so remainder man may bring 
a writ of error. Ibid, 5Q. 

9* A court of eqiiity in many 
ca^es considers the tenant in tail as 
having the whole estate vested in 
him at least for the purposes of suit, 
and for those purposes does not look 
beyond the estate tail in a suit aiming 
by tbs decree to bind the right to 
the land. /j&/(2. 

.10. Distinction between where 
the suit is founded upon contract by 
the tenant in tail, and a suit to bind 
ji^he land iu respeg t of charges created 
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by the author of the gift and im- 

{)osed upon all who take^ in which 
atter case^ the subsequent remain- 
der man has a clear interest in the 
event of the suit of the prior tenant 
in tail. Ibid. 57. 

11. Equity will in many cases, 
not ally admit a plea of dismissal 
upon the merits to bar a remainder 
man in tail of a new estate tail under 
the same gift, as well as a person 
claiming the same estate ; upon the 
principle, that those who are entitled 
to the inheritance shall have the 
benefit and disadvantage of a pro- 
ceeding by him who represents it. 
Ibid. 58. 

1£. Where bill claims a charge 
upon the whole inheritance in strict 
settlement and created by the author 
of the gift, and the first tenant in 
tail be made a party and he dies 
without issue^ by the practice all the 
proceedings are had against the 
second son as if he had been ori- 
ginally a party. Ibid, 

1 3. So where an intermediate re- 
mainder man comes in esse, and such 
subsequent defendant is entitled to 
the benefit of the testimony which 
has been given, if the witnesses 
should die. This principle must be 
•applied both for and against the te- 
nant in tail, subject to this, that 
when he takes a similar interest not 
afiected by the same circumstances, 
it is competent for him to bring 
forward the equities belonging to 
those circumstances as contradi- 
stinguishing his case. Ibid. 60. 

14. Where the object of a trust 
under a marriage settlement termi- 
nated with the life of the wife, and 
a remainder was limited over to the 
same trustees for a term of years ; 
held that such trust, though ex- 
pressed in terms creating a fee, was 
yet limited to the life ot the tenant 
for life ; and a subsequent remainder 
over to the heirs of the body of the 
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tenant for life was therefore a le^ 
estate, and capable of uniting with 
the previous life estate, vesting an 
estate taiL Curtis v. Price, VoL zii. 

89. 

15. The rule in Shelly 's case only 
requires that the ancestor shall take 
an estate of freehold, and afterwards 
in the same conveyance an estate 
shall be given to his heirs, and an 
estate during widowhood is a suf- 
ficient estate of freehold* Ibid. 
99. 

16. The statute 11 H. 7. c. 2(J. 
cannot apply ta the case of a fine 
by a/eme covert of lands exprovisione 
vtri, when the heir in tail himself 
joins with his mother, either in the 
fine or in the deed, declaring the 
uses. Ibid. 97- 

17* Quare, In tail of an estate for 
lives barred by release. MooAfi. 
Walters, Vol. xvi. 313. 

18. Residuary trust by will to 
apply the rents and profits for J. 
during his life, and afterwards for 
the heirs of his body, if any; and in 
default of such issue over, an estate 
tail in the real estate : and the ab- 
solute interest in the personal. EUon 
V. Eason, Vol. xix. 73. 

19* Devise to the use of the de- 
visor's second son, A. for life, with- 
out impeachment of was tC) and from 
and after his decease to the heirs of 
his body, to take as tenants in com- 
mon and not as joint-tenants ; and 
in case of his decease without issue 
to the devisor's eldest son B. his 
heirs, &c. ; and in case both sons 
should die before twenty-one, over: 
an estate tail in the land, and abso- 
lute interest in personalty, bequeath- 
ed with it. Bennett v. Earl of Tan- 
keroille, Vol. xix, 170. 

20. Necessary construction of a 
devise over upon death without issue 
an indefinite failure of issue; and the 
intention of preferring all the issue 
to the remainder man cannot be ef> 



TENANT IN TAIL, &C. 

fectuated iii any other way than by 
an estate tail. Ibid. 178. 

21. Devise to A. for life: remaio- 
der to trustees to preserve contia- 
eeat remainders : remainder to the 
heirs of bis body, with remainders 
over for life, and in tail male ; . de- 
claring that the respective devises 
to A. Sec. ^' and to their respective 
heirs male/' are on condition of 
taking the testator's name; the re- 
sidue of the personal property be- 
queathed to A. on attaining the age 
of twenty-four; to go over, if he 
died under twenty -four without 
leaving any child or children living 
aty or born in due time after, his 
,death. Codicil giving an after-pur- 
chased leasehold for years for such 
estate and estates and in «uch man- 
ner and form as the real estates are 
devised by the will ; and with, un- 
der, and subject to, the like limita- 
tions, trusts, conditions, &c. A. 
takes an estate tail in the freehold, 
and the absolute interest in the 
leasehold, estates. Brawncker y. 
Bagot, Vol. XIX. 574. 

22. Right of the first tenant in 
tail to the absolute interests in per- 
sonal property bequeathed to go as 
heir-looms with real estate. Ibid. 
580. 

23. Estate with furniture of the 
house limited to A. and such heir 
of her body bs should be living at 
her death, and in default of suca re- 
mainder over, an estate tail; and 
consequently the absolute interest 
in the furniture. Ibid. 



TENANT IN TAIL AFTER 
POSSIBILITY OF ISSUE 
EXTINCT. 

Instances of tenant in tail after 
.possibility of issue extinct, in pos- 
session, or of a remainder or rever- 
sion. Williams v. Williams, Vol. xv. 
.^23* •  ». 

And see Waste, 14. 



TENAVCT FOR LIFE. 34tS 

TENANCY FOR LIFE. 

And see Deeds [C] 89. — Leqacy 
[N.] 16.— Purchase, 8.. — Bb- 

MAINDER MAN, 2. — ReMEWAL. 

Trust Estate, 1. — Waste, 1. 
11.— Will [C] 62. 

1. Tenant for life punishable for 
waste, without power under an in- 
closing act, to mortgage for the ex*- 
pense of inclosure, felled timber and 
applied the produce instead ; de^ 
creed to account to the owner of the 
next estate of inheritance, but costs 
refused. Lee v. Alston, Vol. i. 78.* 

2. Inclosure uuder an act must not 
be ad libilum, as pleasure grounds, 
&c. Ibid. 

S. General rule as to paying off 
incumbrances by tenant for life, not 
broken through on account of in- 
convenience. Countess of Shrews- 
bury v. Earl of Shrembury, Vol. i. 
234. 

4. Tenant for life having made a 
lease of coal mines amounting' to 
forfeiture, cannot join the remain- 
der man in a. bill tor injunction. 
Wentworth v. Turner, Vol. iii. 3.. 

5. Tenant for life liable to waste, 
having sold timber, cannot prevent 
the vendee from cutting it. Ibid.- 

6. The old rule imposing upon 
the tenant for life a gross sum, part 
of the capital of incumbranoe8,.is at 
an end; but he takes subject to all 
the interest. Lord Fenrhj/n v. 
Hughes, Vol. v. 107. 

And vid. supr. 3. 

7. In general the tenant for life 
must now contribute beyond the 
interest, in proportion to the benefit 
he takes : but where the testator 
gave a fund for renewal to the 
extent, of 6QOl. and did not mean to 
impose on the tenants for life the 
burthen of renewing, as they might 
become cestui que. vies, if that fund 
would not enable them, held they 
.were bound to permit a mortgage 
for raising that fund, and 'ought to 
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have kept down the interest. White 
V. White^ Vol. IX. 554. 

8. The statute 1 1 Geo. 2. c. 19- 
§ 15. does not apply to apportion 
the payment of land tax, quit-rents, 
&a between tenant for life and re- 
mainder man. Sutton v. Ckaplitiy 
Vol. X. 66. 

9. Bequest to a woman of a fund^ 
with the interest thereon^ to be 
vested in trustees, ihe income ari- 
sing therefrom to be for her sole use 
«jid benefit, vests the capital for her 
separate use. ^damson v. Armiiage, 
Vol. XIX. 416. 

10. In a devise of real estates, 
words of limitation required to give 
more than an estate for life ; as are 
-words of qualification to restrain the 
extent and duration of the interest 
in personal property. Jbid. 418. 

1 1. Bequest of the produce of a 
fund is a gift of that produce in per- 
petuity, and consequently of the 
fund itself, unless not the intention 
on the face of the will. Ibid. 

12. Intention extremely imput- 
able, to give the same person first 
the estate for life, and afterwards 
the £ee ; but that is often the legal 
efiTect, whatever may be the inten- 
tion : and the limitations may be so 
consistent as to carry the fee, and 
not so uncertain as to let in the 
hear* Chambers v. Brail^brd, Vol. 
XIX. 655. 

1 3^ Tenant for life without im- 
peachment of .waste, farther than 
wilful waste, entitled to the interest 
of money produced by the sale of 
decaying timber cut by order of 
Court. As to any farther claim, a 
question at law, Qtuere. 

The capital laid out in real estate, 
to be settled to the same uses. Wick-- 
ham V. Wickham, Vol. xix. 419* 

14. On application of all parties, 
the expense of an inclosure was de- 
frayed out: of money produced by 
sale of decaying timber cut by order 
ofthe Court. Ibid. 463. ■> .^^; 



theatre; 

TENANCY YEARLY. 

And see Bank Stock, 2, 3. 

' 1 • Tenancy from year to year U 
an interest transmissible to repre- 
sentatives. James v. Dean, Vol. xv. 
241. 

2. The interest of tenant from 
year to year i^ transmissible to re- 
presentatives. Ibid. Vol. XI. 393. 



TENDER* 

&^ Waiver. 



TERM. 



1. Where a term would, by its 
union with the inheritance, merg^ 
the testator having an equitable 
title to the latter by contract for the 
purchase made subsequent to his 
will, held that the term attended 
the inheritance, and that the resi- 
duary legatees bad no claim under 
the term against the heir. Capd ^ 
Girdler, Vol. ix. 609. 

An estate contracted for, passes 
by a subsequent devise of all lands. 
Ibid. 

£• When the purposes of a trust 
are once satisfied in equity, the 
ownership of the term belongs to 
the owner of the inheritance, whe^ 
ther declared by the original con- 
veyance to attend it or not. Matuh 
drell v. MaundreUj Vol. x. 270. 

And see Power, 72. 



THEATRE. 

1. Although an agreement to refer 
disputes to arbitration is generally 
no- objection to a suit in a court of 
equity, yet, upon the nature of the 
subject, the management of the 
Opera-House, and the anxious pro- 
vision of the parties for arbitration, 
the Court refused, upon motion, tp 
interfere before they had taken that 
course. Waters v. Taylor, Vol 
10. 



TXHBER. 

2. Tbe priticiple upon which a 
court of equity interferes between 
partners by appointing a manager, 
receiver, &c. is merely with a view 
to the relief^ by winding up and 
disposing of the concern, and di-^ 
vidiQg the produce ; not to carry it 
on. The Court, therefore, would 
not, upon motion, appoint a ma- 
nager, &c. of the Opera-House, ex- 
cept upon the principle applicable 
to any other partnership, as neces- 
sary to the relief, a foreclosure; 
taking into consideration also the 
difficulties, from the nature of the 
subject and the contract, an anxious 
piovision for arbitration, and that 
one party was, by the express con- 
tract, manager. Ibid, 

S. Jurisdiction in the case of a 
dieatre considered as a partnership. 
Morris v. Colenumy VoL^xviii. 4S7. 

4. Coutract with the proprietors 
of a theatre not to write dramatic 
pieces for any other, legal; as a 
similar restraint of a performer 
would be; not resembling a cove- 
nant restraining trade generally. 
Ibid. 



TITHES; 
TIME. 



Sir 



TIME. 
See Contract, passim. 



TIMBER. 

And ^ee Account, 13. — Copyhold, 
1 1. 24. — Estate for Life, 5, 6. 
— Injunction, passing — Lu- 
nacy, 4. 9. J 2.— Tenancy for 

I^IFS^ 1. 5.— WASTE,^M«»m. 

1- Order made to prevent the re- 
moval of timber wrongfully cut. 
Jlnon. Vol. T. 93» 

. .2. If a baiiiff cuts timber without 
authority, and before it is sold tbe 
party dies, it is personal assets, ^nd 
the i>eir has no action against tbe 

Eersonal reprcE^ntative: no equity 
etween them. Oxenden v. Lard 
Comptwi, Vol. II. 74. 



1. No general rule, in computing 
time from an act or event, that the 
day is to be inclusive or exclusive^ 
depending on the reason of the 
thing, according to circumstances* 
Lester v. Garland^ Vol. xv. €48* 

2. In the time from the present* 
ment of a bill of exchange, tbe day 
of presentment is inclusive* Other 
instances, where the clay of an act 
done, or an event happening, .is 
sometimes exclusive, sometimes in« 
elusive. Ibid. 

Our law rejects fractions of a 
day more generally than the civil 
law does. Ibid. 257* 



. TITHES. 



1 . Bill to establish the rector''» 
right, and for an account: the de-^ 
fence, though informally.stated as a 
prescription denondeciwlanda, in 9.que 
estatey was as to two-tbirds, posses- 
sion by the lord of the manor, under 
an apparent title by various coqh 
veyances, &c. stated from .37 Hen. 
8. of the lands, with tithe generallj^^ 
or two-thirds specifically, with evir 
deuce of reputation and notice to 
the plaintiff, who bad purchased 
the ad vowson, and was lessee of the 
tithes, but the commencement pf 
the title did not appear; bill was 
dismissed with costs. Strutt v. 
Bai^,VoLii. &25. 

2. An account of tit^s is conse- 
quential upon the legal right; and 
therefore^ if the least doubtis thrown 
upon it hj prim&Jhdeesidiencef the 
account cannot be decreed, till the 
right is established at law. Foteorqfi 
?. Parrisy VoL v.».22i*- v . . 

And see Account, 13. — Plraj>' 

3. Bill for tithes. Answer ad- 
mitl^g die right to on^-thihl^ «od 
subnMtting to Jtccouat, and xtaim* 



348 tithes; 

in^ the other two- thirds under a 
title derived by a grant by Queen 
Elizabeth; submitting to be ex- 
amined upon interrogatories, but not 
setting forth a description of the 
lands. The defendants having gone 
into evidence in support of their 
claim, pressed to have the bill dis- 
missed generally: the plaintiff 
Sressed for a general account. The 
faster of the Rolls decreed an ac- 
count as to one-third; and as to 
two-thirds, the plaintiff declining to 
try the right at law, dismissed the 
bill. Ibid. 

4. Issue directed on a modus for 
certain lands, amounting to Is. per 
acre for all tithes, notwithstanding 
the apparent rankness. O^ Connor 
V. Cooky Vol. VI. 665. 

5. Rankness of a ipodus is only 
evidence, not an objection in point 
of law. Ibid. 672* 

6. Distinction as to rankness, be- 
tween a modus for tithe of parti- 
cular things and a farm modus. 
Ibid. 

7. 'And afterwards a new trial 
granted. Verdict for the plaintiff. 
S.C. Vol. VIII. -535. 

8. Rankness of a modus a ques- 
tion of fact. Ibid. 5S6. 

9. Upon the rankness of a modus, 
the quantum of the payment is not 
decisive, if immemorially paid. lb. 
539. 

10. The Court refused to grant a 
new trial, after two trials at bar 
had, upon an issue whether any, 
and what less sum than 2s. 9d. had 
been paid, although material evi- 
dence, which ought to have been 
received, had been rejected; neither 
that nor any other proving a certain 
payment in lieu of tithes. Warden, 
8^c. of St. PavVs V. Morris, Vol. ix. 
155. 

1 1 . The Court may grant a new 
trial, after trial at bar, upon the 
principle, that the conscience of the 
Court must be satisfied. Ibid. 
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12. The right of deciding without 
any issues is to be exercised ten- 
derly. Ibid. 

This Court has granted new trials 
after trials at bar, where courts of 
law would not grant them. Ibid. 

13. If a party puts himself upon 
one modus in his defence, and proves 
another at the hearing, there is a 
decree against him. ibid. 

Customary payment in lieu of 
tithes ne^d not be immemoriaL 
Qu€ere, If eight years, or what pe- 
riod, be sufficient? Ibid. 165. 

14. When a party of whom titha 
had been demanded by the parson, 
according to the statute Hen. 8. bnt 
no suit insjtituted, alleged a custo- 
mary payment, hut did not. state 
what it was, and prayed, by his bill, 
discovery and relief, demurrer al* 
lowed, but permission given to 
amend. Gordon y. Sirnkinson^ Vol 
XI. 509. 

15. Where warehouses . were 
erected on the scite of ancient houses 
in London, formerly occupied at 
low rents, some of which .w.ere not 
known,' and no specific customary 
payments were stated in the answer, 
decree was made for payment of 
2s. Qd. in the pound' upon the value, 
and a referencie to the Master di- 
rected. Antrobus v. East India Com- 
pam/, Vol. XIII. 9. 

16. Reference, whether several 
tithe causes should be consolidated, 
notof course, before answer. Keigh- 
ley V. Bromi, Vol. xvi. 344. 

17. To a bill for tithes, even by a 
lay impropriator, prescription in non 
decima?ido,or presumption from mere 
retainer, without colour of title, is 
no defence, and will not be sent to 
law. Bemey v. Harvey, Vol. xvii. 
119. 

18. Issue directed to try moduses, 
alleged variations in some of the 
payments appearing to be only irre- 
gularities in the collection, "nhuk- 
bum V. Jepsen, Vol. xvii. 473. 



TnXE. ' 
' 1 9. As to a modus of Id. for tithe 
of all hay, Qtuere. Ibid. 

 20- Modus for every garden and 
orchard, in lieu of all tithes, of all 
titheable matters or things arising 
therein, sufficiently laid without 
itatiog them to be ancient gardens, 
tic, and not too extensive. Ibid. 

 Q.\. Modus of 4c2. by each occu- 
pier having lands cultivated by the 
plough by three or more hordes, 
QftuaTly called a plough, in lieu oi 
all small prsedial tithes of all such 
lands so cultivated, bad for uncer- 
tainty as to the quantity of laud. 
Ibid. 

- .22. Modus disproved by the evi- 
dence: for every cow producing 
a calf, \^d.; or if no.cnlt, \d.\ the 
evidence proving a higher payment 
beyond a certain number. Account 
of tithes decreed. Ibid. 
. 23. Modus supported by the evi- 
dence in part, not as to the rest, and 
capable of distinction, void in Mo, 
viz. SO: much for every calf, up to 
seven, proved ; and different sums 
proved from those laid, as to other 
numbers. Ibid. 478. 

24. Annual payment of Id. by 
each occupier for tithe of hay. Letf- 
ton V. Parsons, Vol. xviii. 173. 

25. Modus for turnips bad, being 
of too recent introduction into this 
country to be the subject of imme- 
morial usage. Ibid. 



TITLE. 

And tee Vendor ahd Pubcbasbr, 
passim. 

1 . Exception to a report in favour 
of a title, on the ground that the 
reversion in fee might have been 
disposed of, so as not to have de- 
scended to the heir, from whom the 
title was derived, over-ruled, iS^ier- 
U^ V. Trax>r, Vol. vii. 497, 

. S. The abstract is complete, when 
it. appears, that upon certain acts 
done, the legal and equitable estates 
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will be in the purchaser, .though 
long before the title can be com^ 
Dieted. Lord Brat/broke v. ImJcijp, 
VoL VIII. 417- 

TITLE DEEDS. 

1. Title deeds are incident to the 
possession of a freehold estate. 
Wakeman v. Duchess of Rutland, Vol. 
lih 225. 

8. Title deeds delivered out of 
Court, upon the application of the 
trustees and the tenant for life. 
Duttcombe v. Mayer, Vol. viii, 320. 



TOLLS. 



Upon a hill for an account of tolls, 
the right being firfit established at 
law, held that the Court bad a con- 
current jurisdiction, and general de- 
murrer over-ruled. Corporation of 
Carlisle \. Wilson, Vol. xiii. 276, 

TRESPASS, 

And see In jwctvok, patsim. 

1. The jurisdiction against waste 
by injunction and account, applied 
to trespass, by exceeding a limited 
right to enter and take stone from a 
quarry: being a destruction of the 
inheritance; asin the case of timber, 
coal, Gic. ; and the distinction be 
tween waste and trespass therefore 
disregarded. Thomas v. Oaila/, 
Vol. xviii. 184. 

2. Formerly,before injunction was 
applied to the case of trespass, upon 
the death of the party an account 
was given : the trespass dying with 
the person. Ibid, 186. 

TRIAL. . . . 

See Practice [O.] 

TROVER. 

And tee Estate fob Life, Q,- — 

Tbnascv i« cohmoh^S. 

Trover does not lie for one not 
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having, the property, nor against left among his children in «tch 



one in possession nndler^ and making 
«ale by, erder of the owner ; for con- 
version is the gift of it ; and if no 
conversion at moment of sale, re-' 
fusal afterwards will not do. Wey^ 
mouth V. Bojfcr^ Vol. i. 418. 



TRUST ESTATE. 

And see Charity, 52. — Election, 
44. — Equitable Estate. — 
Frauds, Statute of, 4, 5, 6. — 
R£MAiNi>|:iis^ h — ^Tenancy in 
tail, 13. 

I. Tenant for life, subject to a 
trust term, not let into possession 
before account ; nor till the trust is 
executed, unless on paying into 
Court a sum sufficient to answer it; 
or where the best way of performing 
the trust appears to be by letting 
him into possession. Blake v. Bun- 
bwy, Vol. I. 194. 

^. Payment in name of A. .with 
bis money raises a trust ; but it is 
an equity which may be rebutted by 
evidence. Ibid, 275. 

3. Where testator desires all his 
money viay be disposed of in land, 
or vice versa, it is a direct trust, and 
will be executed in equity. Walker 
V. Denne, Vol. 11. 170. 

4. Trust raised under a recom- 
mendation by will to a legatee to 
dispose of her legacy among certain 
persons after her death. Malim v. 
Aeigkleyj Vol. 11. 333. 529. 

5. Testator, by showing his desire, 
creates a trust, unless plain words 
or necessary implication that there 
is to be a disci-etion to defeat it. 
Ibid. 335. 

6. The testator gave the residue of 
his personal estate to his wife, desi- 
ring-her to provide for his daughter 
A. out of the same, as long as 
she, his wife, should live, and at her 
decease to dispose of what ehall be 



manner as she shall judge most 
proper. There is not an absolute 
trust for the children after the death 
of the wife. Pvshman v. Filiiter^ 
Vol. III. 7. 

7. Under a,commi88ion of chari« 
table uses, it was agreed, that copy- 
hold lands, formerly surrendered for 
maintenance of a Bsinister in W. 
chapel should be let, and the renta 
employed towards maintenance of 
the minister to be chosen and ap- 
pointed by the inhabitants, and pre- 
sented and allow^ed by the lora of 
the manor, who, upon complaint^ 
might give the minister halfni-year's 
warning, and if he had not reformed 
by that time, might remove him; 
information prayed that the lord 
might be decreed to allow and uh 
prove of the candidate who had the 
majority of votes, which was re- 
fused on the ground of misconduct: 
and the evidence clearly proving it, 
a new election was directed : upon 
which the same candidate being re- 
turned, and producing strong affi* 
davits of good conduct for the last 
six years, the decree stating the af- 
fidavits, declared, that in conse- 
quence of them, the relator deserved 
the approbation of the trustees. 
Attomey-General v. Marquis cfStaJ- 
ford,Vol. III. 77. 

8. A general devisee in trust for 
testator's widow and children, ha- 
ving received from the widow (exe- 
cutrix), on her going abroad to re- 
cover part of the property, bonds 
for a debt from him and his^ part- 
ners to the estate, in settliiie. the 
affairs of the partnership on the K- 
tirement of one who had notice of 
the trust, delivered to him the bonds 
to be cancelled, without the privity 
of the cestui que trusty coatinoing 
to make remittances on that account 
from the funds of the new partner- 
ship : the partner who retired held 
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not d iscbarged . Dickenson v. Loik- 
yer; Vol. iv. 36. 

9- The Court will not interfere 
between representatives^ by chan- 
ging the nature of property in execu- 
tion of a trusty the object of which 
has fulled. Crqfl v. Slee^ Vol. iv. 

6a 

10. Trustee for the purchase of 
land died without personal assets, 
but having purchased land^ the 
estates were held not liable to 
the trust; the circumstances affbrd- 
iog no presumption that they were 
purchased in execution of the trust. 
JPerry v. Phelips^ Vol. iv. 108. 
~ 11. Bill by the heir at law against 
residuary devisees, legatees, and 
executors; suggesting a secret trust, 
undertaken at the request of the 
testator, either not legally declared, 
or if so, void as to the real estate, 
and written acknowledgments by 
the defendants of an intended trust 
for charitable purposes: the will 
also by equal legacies to them, and 
some particular expressions import- 
ing a trust. A general demurrer to 
the discovery and relief was over- 
ruled. Muckleston v. Braam^ Vol. 
VI. 52. 

12. In general cases, trusts will 
not fail by the failure of the trustee. 
Ellison V. EUisouj Vol. vi. 663. 

13. Words of recommendation 
not considered imperative, unless 
the objects and subject are certain. 
Moggridge V. Tkackwell, Vol. vii. 
85. 

14. Where any act is to be done, 
as a conveyance to be made, the 
estate is a trust, not a use executed. 
MoU V. Buxton^ Vol. vii. 201. 

15. Words of recommendation, 
or precatory, or expressing hope^ 
&c. if the objects and subject are 
certain, are imperative, and create 
m trust. • Paul v. Compton, Vol. viii. 
380. 

• l6L By a devise in general terms 
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a trust estate will pass, unless an 
intention to the contrary can be in- 
ferred from expressions in the will 
or purposes or objects of the tes- 
tator. Lord Brayhroke v. Inskip, 
Vol. VIII. 417. 
And see Truster, 9* 

17. When the Crown, by letters 
patent, granted the booty, &c. taken 
in war in moieties, one to the East 
India Company towards their ex« 
penses, and the other in trust, to be 
divided amongst the officers and 
men, &c. leaving open the consider- 
ation of the mode of distribution, 
held that the Court considering the 
defendants as trustees, had jurisdic- 
tion, but that the letters patent had 
not gone far enough to create rights 
in the individuals, and make them 
cestui que trust, with a title such as 
the bill supposed them to have. 
Brawn v, Harris, Vol. xiii. bb%. 

18. Purchase in the name of an- 
other, a trust for the party who 
pays the consideration, except by a 
parent in the name of a child, which 
is presumed an advancement. The 
presumption capable of being re- 
butted, but does not give way to 
slight circumstances. Finch v. 
Pinch, Vol. XV. 48. 

19. Conveyance to B. of an estate, 
the money lieing paid by A. ; B. is 
a trustee, and C. taking from B. with 
notice. Mackreth v. Simons, Vol» 

XV. 350. 

20. Trust not disappointed by 
the failure or negligence of the 
trustee. Bax v. Whitbredd, Vol. 

XVI. 26. 

Residuary devise and bequest 
for such of the testator's relations 
and kindred, in such proportions, 
8cc. as his executors should think 
proper; recommending and advi- 
sing his said trustees and executors 
to give the greatest share to such 
person and persons, who, in their 
opinion and- judgment, should tip^ 
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pear to them to be his nearest rela^ 
tions, and the most deserving, .de- 
claring his intention not to controul 
their discretion; but that every 
thing relative to that disposition, 
who were his relations and the pro- 
portions, should be entirely in the 
discretion of the said trustees and 
executors,. and the heirs, executors, 
and administrators of the survivor 
of them. 

A trust and a power. The ground 
of the power being personal con- 
fidence, it is primdjade limited to 
the original trustees; not without 
express words passing to others, to 
whom by legal transmission the 
same character may happen to be- 
long ; and cannot be executed by 
the devisees and executors, for that 
specific purpose only, of the sur- 
viving trustee. A trust, therefore, 
executed by the Court for the next 
of kin at the death of testator, ac- 
cording to the sta,tute of distribu- 
tions. Cole \. Wade J Vol. xvi. 27. 

21. Precatory words held impe- 
rative,, where the object and sub- 
ject are certain. Dashwood v. Pey^ 
tqUf Vol. xviii.41. 

22. Bill by. heir, suggesting a se- 
cret, void, trust for charity in re- 
siduary devisees, but without evi- 
dence of a trust expressed, or of an 
engagement, expressed or tacit, 
preventing it, dismissed with costs, 
unless the heir would take an issue, 
to which he is entitled. Pain^ v. 
//(«//, Vol. XV I II. 475. 

23. Devise, to a nephew in fee, 
*' not doubting, in case he should 
have no child^ but that he will dis- 
pose and give my said real estate to 
the female descendants of my sister, 
in such. part or parts, and manner, as 
he shall think fit, in preference to 
any descendant on his own female 
line.^ Trust, in the event descri- 
bed, for the sister's children. Par* 
sans V, Better, Vol. xviii. 476. 
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^ 24* Purchases held not a sub- 
stitution for estates sold under a 
power in a settlement to sell, and 
itivest the -money in estates to 
be settled to the same uses, there 
being no original trust, subsequent 
agreement, or representation relied 
on. Account decreed of the money 
produced by the sale, not of the 

? resent value. Denton v. DameSf 
ol. xviii. 499. 

25. Recomniendation in a will, 
where the object and subject are 
certain, amounts to trust. Tibbits 
V. TibbitSy Vol. xix. 664. 

26. .No trust under words, of re- 
commendation and confidence, ap- 
plied to an uncertain subject; as 
what shall be left after the death of 
a person to whom the property is 
given in the first instance. Ibid. 
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And see Executor [B.]— Feaud, 
13. — Infant Trustee.— ^Re- 
cEivER,9.13.3l. — Renewal, 10. 

A.] Privileges and Duties. 

B.] Appointment — Substitu- 
tion — ^Removal. 
[C] Liability. 
[35.] Not a Purchaser. 



\ 



[A.] Privileges and Duty. 

1. Terms to raise by rents and 
p)rofits : trustees may raise by sale 
or mortgage. Countess of Shrew- 
bury V. JStarl of Shrenosbmy^ Vol. i. 
234. 

2. The Court views trustees with 
jealousy ; and in cas^ of two estateiy 
one in trust, the other belonging to 
the trustee, will not permit nim to 
act for his own or infant's benefit as 
he pleases. Wilkinson v. Staffbrd, 
Vol. I. 43. 

3. Trustee mistaking his po^wer, 
sold stock without authority: de- 
creed to replace it immediateljr ; if 
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nt a less price, to invest the surplus 
in the same stock to the same uses. 
Earl Pofdet v. Herbert ^ Vol. i. 297. 
- 4. Bill, beino: dismissed without 
costs, as a hard case, parties made 
trustees without their knowledge^ 
and as such being necessary parties 
to the bill^ cannot have costs against 
plaintiiF; but left to their remedy 
against their principal: otherwise, 
perhaps, if plaintiff had prevailed ; 
because then those costs might 
have been given over against other 
defendants.. Brodie v. St. Paxdy 
Vol. I. S9.Q. 

5. Mo kcX of the trustee can vary 
the right of the cestui que trust; but 
his situation may; sis where the 
cestui que trust is his heir, the right 
to dower depends upon which dies 
first Se/ln/ v. Alston, Vol. in. 34 1. 

6. Devise of a copyhold (duly 
surrendered) to A. and his heirs in 
trust for B. and his heirs : upon the 
death of B. without heirs, the heir of 
the trustee has no equity to compel 
the lord to admit him ; and his bill 
was dismissed without costs. Wtl- 
Hams V. Lord Lansdale, Vol. iii. 752. 

7. Settlement, upon marriage, of 
stock, the property of the wife, in 
trust, from time to time to receive 
the dividends, and pay them into 
the bauds of the wife for her sole 
and separate use, her receipt to be 
;i discharge; after her decease, if 
the husband should survive, for him 
for life ; and after the decease of 
the survivor, to transfer the princi- 
pal among the children, according 
to her appointment by will ; in de- 
fault thereof, equally; if no chil- 
dren, according to her appointment 
by will. The trustees,, with the 
privity of the wife, sold the stock 
and paid the money to the husband, 
taking his bond of indemnity: he 
died insolvent. Upon the bill of the 
widow and children, the fund being 
replaced by the trustees, was traus- 
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ferred to the Accountant-General 
upon the trusts of the settlement ; 
the trustees to pay the dividends to 
the widow from the death of the 
husband, with costs. Whistler v* 
Newman, Vol. iv. 129. 

8. The Court refused to order 
court rolls, &c. to be delivered by 
the steward appointed by the trus- 
tees to the steward of the testamen- 
tary guardian ; there being no sug- 
gestion of improper conduct or ad- 
vantage from the change. Mott v. 
Bu0^on, Vol. VI T. 201. 

9. A general devise by a trustee 
does not pass the trust estate. The 
Attomey^General v. Bidler, Vol. v. 
339. 

10. A trustee and executor, 
though taking under the will a 
commission as a satisfaction for 

I 

his trouble, entitled to allowances 
under a general trust to set and 
manage as he should think proper, 
and out of the r^nts and profits to 
pay all rates and taxes, charges of 
repair, stewards', bailiffs', and game- 
keepers' salaries and expenses, and 
all other charges and expenses he 
should think proper. But he was 
not allowed to appoint an establij;>h- 
ment, game-keepers, *&c. except as 
the due management required. In- 
quiry therefore directed as to that; 
and whether the liberty of sporting 
during the continuance of the trust 
could be let for the benefit of the 
cestui que t^nist: if not, the game 
belongs to the heir. Webb v. Earl of 
Shaftesbury^ Vol. vii. 480. 
. 11. The indemnity of ' the trus- 
tees under a deed of trust does not 
give the persons employed by them, 
a right as creditors against the trust; 
fund. Worrall v. Harford, JTok 
VIII. 4. 

12. Upon an assignment of a 
term to trustees for the benefit of 
creditors, upon trust, that they^ 
should from time to time let thej 

A A 
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premises to the best advantage^ and 
the trustees accordingly demised, 
with covenants to renew; held, 
under the circumstances, and with 
reference to the value of the pre- 
mises at the time, such renewable 
lease was not inconsistent with the 
covenant to manage to the best ad- 
vantage, and specific performance 
of suck renewal decreed. Kirkham 
V. Chttdwick, Vol. xiii. 547- 

13. Trustees to preserve contin- 
gent remainders, joining in a re- 
covery, held, with reference to the 
circumstances and occasion, no 
breach of trust. Moody v. Walters, 
Vol. XVI. 283. 

14?. Generally trustees joining to 
destroy the contingent remainders 
before the tenant in tail is of age, a 
breach of trust. Ibid. 307. 

1 5. Executors and trustees charged 
for negligence by joining in a 
transfer to a co-executor, upon his 
representation that it was required 
for debts : but not liable so far as 
they can prove the application to 
that purpose ; though he possessed 
other funds, not throuc;h them; 
which funds he wasted. Lord Ship- 
brook V. Lord Hinchinbrook, VoJ. 
XVI. 477. 

16. As to the cases, breaking 
down the distinction between exe- 
cutors and trustees joining in an 
act, by which one obtains and mis- 
applies the fund, that executors are 
all liable, trustees not, as the former 
need not, and the latter must, join, 
Qtue7e. Ibid, 479. 

17. Devise to trustees for ninety- 
nine years upon the trusts herein- 
after expressed ; and from and after 
the expiration, or other sooner de- 
termination of the said term, in 
strict settlement. The term, do 
trust being declared, decreed to at- 
tend the inheritance, according to 
the limitations of the will, and no 
resulting .trust for the heir, upon 
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the apparent intention td devise im- 
mediate estates, subject to the term, 
not future estates, expectant oh its 
determination. Sidney v« Shelley, 
Vol. XIX. 352. 

18. One executor can do any act: 
not one trustee. JRigby^ ex parte, 
Vol. XIX. 463. 

19« In equity, undertaking to exe- 
cute trusts equivalent to execution 
of the deed ; and the general words, 
'' ft is declared and agreed," amount 
to covenant. Lord Montford v. Lord 
Cadcgan, Vol. xix. 638. 

20. Tenant for life joining in a 
breach of trust, answerable mthe 
first instance. Ibid. 63£« 

[B.] Appointment — Substitu- 
tions-Removal. 

1. Decree discharging from a 
trust a woman who had married a 
foreigner, though the answer de» 
nied an intention of quitting the 
kingdom ; and stated her desire of 
continuing in the trust. Laie v« 
De Lamb^, Vol. iv. 592. 

2. Testator directed a new trn»> 
tee to be appointed if either should 
die or become incapable of acting: 
one absconded on a charge of forge- 
ry, but was not outlawed : referred 
to the Master to appoint a new one. 
Millard v. Evre, Vol. ii. 94* 

3. One of the trustees, under an act 
of parliament being gone abroad, 
and having released, there being nd 
provision for the change of the 
trustees, upon a bill, it was referred 
to the Master to appoint a new trus- 
tee. Buchanan v. HaTniUon, Vol. v. 

722. 

4. Where by neglect the number 
of trustees in a trust to present to 
a living, was not filled up at the 
time of an avoidance, the Court 
would not, by injunction, prevent 
the effect of a presentation under 
the legal title of the heir of the sur- 
viving trustee, without a special 
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ground : but the Court will take 
care as to the future, that the trust 
shall be properly filled up. Attar- 
ney-Oeneral v. Bishop of Lichfield, 
Vol- V. 825. 

5. The Court controls a trustee 
in the exercise of a power to appoint 
new trustees, though given in very 
large words. fVeNf v. the Earl of 
SlutfteAury^ Vol. vii. 480. 

6. A provision, in case of the 
death of a trustee, for the substitu- 
tion of another, and a conveyance 
by the survivor, so that he and the 
new trustees should be jointly inte- 
rested in the trust, satisfied by the 
sabstitution of two trustees, after the 
death of both the former, and a con- 
veyance by the heir of the survivor. 
Morris v. Preston^ Vol. vii. 547. 

[C] Liability. 

And see Costs, 3, 4. 6. 17.— Te- 
nancy IN TAIL. 

1. Account decreed against a 
trustee, who having engaged the 
trust property in an adventure, af- 
terwards renounced it for the trust, 
and declared it to be on his own ac- 
count, though no part of the trust 
money actually laid out. Wilkinson 
V. Stitffbrdy Vol. i. 82. 

'2. Trustee not answerable for 
having applied the trust property 
even to what turned out a losing 
adventure, if without fraud or neg- 
ligence. Ibid* 41. 

But having so engaged the pro- 
perty, he cannot sell to himself or 
another. Ibid. 42. 

3. So not answerable for having 
engaged the infant's name in an ad- 
venture, if afraid of the conse- 
quences, he does not engage the 
property. Ibid. 

' 4. Trustees are mere stakeholders, 
and cannot be affected with more 
than they actually received, without 
wilful default. Pybus v. SnUihj Vol. 
I. 190. 
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5. Trustee charged with interest 
for wilinl misconduct in not paying 
money into Court, pursuant to an 
order: but slight difference in th^ 
sums reported in his hands is not 
enough ; nor will farther inquiry be 
directed but on a strong case. 
Sammes v. Rickman, Vol. ii. 36. 

Nor will he be deprived of costs 
in respect of misconduct. Ibid. 

6. Costs refused to a trustee set- 
ting up a trust different from what 
it really was ; but general miscon- 
duct, &c. is not a sufficient ground. 
Bcdl V. Monigomery, Vol. ii. 192. 

7* Bank stock was purchased by 
the government of Maryland before 
the American war, and vested in 
trustees for the discharge of certain 
bills. After the peace, upon a bill 
under an assignment by the new 
state of part of the stock, as a com- 
pensation to mortgagees of lands 
that were confiscated, the fund sub- 
ject to that assignment was claimed 
by the new state ; and there being 
.no claim under the bills, the whole 
was claimed by the surviving trus- 
tee beneficially; also by the pro- 
prietary under the old government ; 
and a specific lien was insisted on 
in respect of losses by confiscation 
occasioned by the refusal of the 
trustees to transfer: held^ that there 
was no lien; that the new state 
could take only such rights of the 
old as were within their jurisdic- 
tion ; that the claims of the plain- 
tiff, the state, and the confiscations 
were the subject of treaty, iU)t of 
municipal jurisdiction; and the 
fund, no object of the trust existing, 
must be at the disposal of the Crown. 
Barclay v. RusseU, Vol. iil 424. 

8. Executors directed with all 
convenient speed to pay debts and 
lay out the residue on mortgages, 
held not answerable for a loss by 
the insolvency of the testater'^s 
banker, after selling negociable se- 

A A2 
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curities deposited with him by the 
testator. Ramth^. HoweU, Vol. iii. 
565. 

g. Trustee of stock sells it: the 
cestui que trust has an option to havje 
the stock or the produce, with in- 
terest. Forrest v. Elwes, Vol. iv. 

497. / 

10. Trustee charged with interest. 
Younge v. Combe^ Vol. iv. 101. 

11. Executor and trustee having 
been guilty of a breach of trust by 
selling out stock and dealing im- 
properly with the money, the cestui 
quet7nists have an option to have the 
btock replaced, or the money pro- 
duced by the sales, with interest at 
five per cent, or more, if more has 
been made by it, and the costs oc- 
casioned by bis misconduct. Pocock 
V. ReddingtOTh Vol. v. 794. 

12. Executor in trust for infants 
having paid under a written obli- 
gation executed abroad, though in 
possession of a counter-obligation 
to repay part, with interest, at the 
deatli of the party, acknowledging 
that to be so much more than the 
debt, and neither instrument having 
been transferred, was charged as 
having been paid incautiously, 
though innocently; and therefore 
he was permitted to try the question 
at law. Fez v. Emery, Vol. v. 141. 

13. On motion, a reference di- 
rected to inquire, whether the de- 
fendant, a trustee, remains account- 
able for any acts done by him as 
trustee, and if not, to settle a re- 
lease. V. Osborne, Vol. vi. 

455. 

14. Trustees charged with a loss 
occasioned by their negligence, 
though without any corrupt motive. 
The costs followed of course. Caffrey 
V. Darby y Vol. vi. 488. 

15. Bill to charge a trustee, as 
having, by delivering the title deeds I 
to the tenant for life, enabled him 
to make a mortgage of a settled 
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estate as tenant in fee, dismissed ; 
the fraudulent purpose of enabling 
him to mortgage resting upon the 
evidence of a single witness, and 
being positively denied, by the an- 
swer, as far as the allegations of the 
bill gave an opportunity of answer- 
ing: but without costs, on the 
ground of negligence ; and without 
prejudice to an action; and with 
an option to the plaintiff to take an 
issue. Evans v. BickneUy VoL vi. 
174. 

16* Trustee not charged with a 
loss by the failure of the banker to 
the agetit, in whose hands the money 
was deposited^ pending a transaction 
for the change of a trustee. Adams 

V. Clcucton, Val. vi. 426. 

17. General rule, that he, who 
bargains in matter of advantage 
with a person placing confidence in 
him, is bound to show that a rea- 
sonable use has been made of that 
confidence. Gibson v. Jeyes, Vol. 

VI. 278. ^ . 

18. Decree for execution of a 
trust to pay debts against the trus- 
tees: the other defendant not ap- 
pearing, upon process to sequestra- 
tion. Dawnes v. Thomas, Vol. vii: 
206. , . 

19. Trustee making a false re- 
presentation of the right of his dssttd 
que trust to make an assignment, 
held responsible: and the court of 
equity has a concurrent jurisdiction 
with the courts of law in cases 
of misrepresentation. Burrofwes v; 
Locke, Vol. X. 475. 

20. VS^here a trustee joined in a 
sale under a power without neces- 
sity, and permitted his co-trustee to 
keep the money in his hands in op- 
position to the trust, held that he 
was chargeable to the cestui , que 
trusts, but not as to the interest of 
one who had notice of the misr 
application^ and acquiesced. Brice 
V. Stokes, Vol. XI. 319. 
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"QU Distinction between execu- 
tors and trustees joining in receipts 
for money received in fact by one. 
Ibid, 3'24. 

22. If the executor do any act, 
whereby his co-executor gets pos- 
session of the property, both are 
equally liable; but not where one 
is merely passive. Lang ford v. Gas^ 
an^, Vol. XI. 333. 

23. Trustee charged with interest 
at 5 jper cent, upon a misrepresenta- 
tion that the money was laid out in 
stock, accounting for the dividends, 
and settling an account as for stock, 
though there was no such fund. 
JBate v. Scales^ Vol. xii. 402. 

24. Costs to defendant, a mere 
trustee by consignment of goods, 
as to plaintiff in bill of interpleader, 
not as between attorney and client, 
but according to the course of the 
Court as between, party and party. 
Dunlop V. Hubbard, Vol. xix. 205. 

[D.] Not a Pdrchaseb* 

1. There is no general rule that a 
trustee to sell shall not be himself 
the purchaser; but he shall not 
thereby gain a profit to himself: 
one of several tnistees to sell having 
purchased, asid afterwards sold at a 
profit, was therefore decreed to ac- 
count for that profit, with costs. 
Whichcote v. Lawrence, VoL hi. 
740. 

2. One trustee for sale of an 
estate having released and conveyed 
to his co-trustee, refused to join in 
the receipt of the purchase-money ; 
upon the special expression of the 
deed, the purchaser was not held to 
tlie agreement with the remaining 
trustee ; it would have been other- 
wise if one had merely renounced. 
Crewe v. Dicken^ Vol. iv. 97. 

3. There is no rule that a trustee 
to sell cannot be purchaser; but, 
however fair the transaction, it must 
be. subject to an option in the.cestm 
quefrust, if he comes in a reasonable 
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time, to have a resale ; unless the 
trustee, to prevent that, purchases 
under an application to the Court. 
Campbell v. Walker, Vol. v. 67S. 

4. General rule upon a purchase 
of trust property by the trustees on 
their own account, that at the op- 
tion of the cestui que trust it shall 
be resold ; being put up at the price 
at which the trustees purchased; 
who^ if there is no advance, shall be 
held to their purchase. Lister y. 
Lister J VoL vi. 631. 

5. To set aside a purchase by a 
trustee of the trust property, it is 
not necessary to show that he has 
made an advantage. Principle of 
the general rule. Ex parte James, 
Vol. VIII. 348. 

6. Principle on which a purchase 
by a trustee from the cestui que trust 
may be supported. Coles v. Treco* 
thick, Vol. IX. 246. 

7. Purchase by trustees of trust 
property set aside, although after 
a considerable lapse of tim^. To 
constitute an exception to the rule, 
they ought to show notice to fhe 
cestui que trust, distinct information 
to him, and acquiescence after that 
distinct information communicated. 
Randall v. Errington, Vol. x. 423. 

8« Principles on whix;h courts of 
equity hold that trustees shall not 
buy. Ex parte Bennett, Vol. x. 385. 
393. 

9. It is not necessary, in order to 
undo 'a sale to a trustee, to show 
that he has made any advantage in 
the purchase. Ibid. 393. 

10. The principles apply with 
more force to assignees than to any 
other class of trustees. Ibid, 395. 

1 1 . Trustee keeping the property 
of his cestui que trust,. effect of long 
acquiescence under the sale. Parkes 
V. White, Vol. xi. 226. 

12. A trustee for sale may enter 
\ntodLContxs.ctviix\\\a% cestui que trust, 
that with reference to the contract 
of purchase they shall no longer stand 
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in the relative situation of trnstee 
and cesHd que trust ; but this cannot 
be done where they are infants. 
Where the sale was effected through 
the medium of a trustee, though 
without fraud, and by auction, the 
sale was set aside with costs: the 
circumstatice of its having been by 
auction will make no difference. 
Saundersdn v. Walker ^ Vol. xiii. 601. 
And see Attorney and Client, 

4.— COEPOBATION, 1, 2. 4. 



TRUST, BREACH OF. 

To constitute felony, breach of 
trust is not sufficient. There must 
be a felonious taking. But that is 
satisfied by an act not warranted 
by the purpose for which the pro- 
perty was delivered; as a tailor 
taking notes out of a pocket*book 
left in the pocket of a coat delivered 
to him to mend: or a hackney 
coachman in. whose coach it was 
left, &c, Cartwright v. Greets Vol. 
viit. 409. 



UNDERWRITING. 

Court refused an account in the 
profits of underwriting, being illegal 
junder 6 Geo. 1 . c. 1 8. f 1 2. Knawles 
V. Houghtorif Vol. xi. 168. 
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1. The decisions, that where the 
uses to convert personal into land 
are united with the fund in the 
same person, it shall be considered 
a$ land without a declared contrary 
intent, have gone too far; for in 
that case the uses are merged, there 
being no person to call for the ap- 
plication. Rashley v. Masters^ Vol. 
1.204. 

2. At common law the use was 
intended to be in the feoffee or co- 
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nusee; and is not averred, as it 
must be if to the use of the feoffor, 
&c. Cave V. Bolfard, Vol. iii. 666. 

3. Conveyance by one seised ex 
parte matemd, the use results in the 
same manner: so if expresslv limited 
to him . Jhid. 667 > 

4. Devise, charged with debts, to 
trustees and their heirs ; in trust to 
receive and take the rents, issues,) 
and profits ; and thereout to support 
and educate the devisor'^s son till 
the age of twenty-one; and then to 
him. Not a use executed in the 
son before the age of twenty-one. 
Bailey v. Ekins, Vol. vii. 322. 

And see Supebstitious Use. — 

EXECUTOEY TeUST. 
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1. Agreement by A. to purchase 
houses from B. for 4312. lOs. posk 
session to be given, and 2002. paid, 
immediately, the rest with interest 
at Michaelmas: but if not then 
paid, A. to pay " in Keu of interest 
upon the same a clear rent of 4^ 
per annum/^ out of which was to be 
deducted interest for the 200/. paid : 
not usurious* Spurrier v. 3lmfass, 
Vol. I. 527. 

2. Usury is taking more than the 
law allows upon a loan, or for for- 
bearance of a debt. Ibid. 531. 

3. Post obit bonds, though upon 
terms of gross inequality, establish- 
ed ; such securities not being liable 
to be impeached on the ground of 
usury. Wiarton v. May, Vol. v. 
27. 

4. A reasonable commission be- 
yond legal interest for •extra inci- 
dental charges, as upon agency in 
the remittance of bills, is not usd* 
rious. Baynes v. Fry, Vol. xv. 120. 

5. Contract for repayment of a 
debt with legal interest, or, at the 
option of the creditor, to transfer 
so much stock as it would have pro- 
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dnced on the day it was payable^ 
void, as usurious : the principal and 
interest beine secured, with a chance 
of a rise of the stock ; not therefore 
like a contract to replace stock ab- 
solutely, which might fall. Bat" 
nard v. Young, Vol, xvii. 44. 

6. Relief against usury upon the 
terms of paying what is due. Dal- 
iriac V. Dalbiac, Vol. xvi. 124. 



VALUABLE CONSIDERATION. 

See Purchase, 6. — Vendor and 
Purchaser^ [B.] 23. 24. 51, 52. 



VALUATION. 

Valuation not regulated by pre- 
tium iiffectionis. Montesquieu v. San^ 
ib/s, Vol. xvin. 312. 



VARIANCE. 

Allegation of the bill, that the 
plaintiff, the tenant, was to pay 
taxes and do necessary repairs, not 

E roved, is no substantial variance ) 
ein^ an admission against himself, 
and immaterial from a tenant^s legal 
liability. Gregory v. MigheUj Vol. 
XYiii. 3£8. 



VENDOR AND PURCHASER. 

And see Lien,9* 12.— Specific Per- 
FORMANCE, possim. — Trustee, 
[C] 19. 

[A.] Rights and Liability of 

Vendor. 

[B.] Rights and Liability of 

Purchaser. 

[C.] Reference to Master. 

[A.] Rights and Liability of 

VENi)OR. 

!«, A vendor ;cannot. come at any 
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distance of time for a performance i 
but upon a bill filed fourteen months 
after the correspondence upon the 
objections to the title having cease4 
by the defendant's returning no an- 
swer to the last letter^ calling for a 
distinct answer^ and threatening a 
bill^ and the auctioneer not having 
been called on to return the deposit, 
it was referred to the Master. The 
Marquis qf Hertford v. Boore,.Vo\. v. 

719. 

2. In the case of a bargain and 

sale without enrolment, the vendor 
will be compelled to make a title. 
Curtis V. Pern/, Vol. vi. 745. 

3. A person having resort to two 
funds shall not by his choice disap- 
point another having only one: the 
Court, upon this principle, extended 
the benefit of vendor's lien on the 
estate for the purchase-money to 
third persons, against the claim of 
the heir. Trimmer v. Baj/ne, Vol. ix. 
1209. 

4. Trustees under a pQwer of sale, 
having bound the estate) although 
by events the contract cannot. he 
exacted under the power, shall be 
made good by those who have ucr 
ouired the interest. Mortloci v. 
BuUer, Vol. x. 315. 

5. Where vendor has not a title 
at the .date of the contract, shall 
have specific perform^ince if he can 
have a title before the report. Ibid. 

6. Vendor having only a partial 
interest, contracts and represents to 
sell the whole estate as his own; 
vendee, if he chooses to take as 
much as he can have, has a right to 
that, and to an abatement. Ibid. 
316. . 

7. Warranty not binding at law 
where the defect is obvious. Dyer 
V. Hargrave^ Vol. x. 507. 

8. Upon sale before the Master^ 
upon openingbiddjogs,but before the 
report confirmed, the premises were 
damaged by a fir^; held^ tl^t the 
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loss must fall upon the vendor. Ex 
parte Minor ^ Vol. xi. 5o9. 

9. Upon sale of timber, purchaser, 
upon being declared, to give se- 
curity, which condition was never 
complied with; he took away part, 
and paid partof the purchase-money, 
Imd subsequently became bankrupt. 
Qfjuefe, If the condition was thereby 
Waived, and the right of stoppage 
in transitu gone by such delivery in 
part ? Court directed the vendor to 
sell the rest of the timber, and the 
assignees to bring trover; if they 
succeeded, to have the proceecfs 
paid over to them ; if not, the vendor 
to retain it, and prove for the re- 
sidue. JEo? parte Gwynne^ Vol. xii. 
379. 

10. The circumstance of the 
vendors employing a person to bid 
for them at the auction, with in- 
structions not to let the premises 
go under certain specified prices, it 
appearing that, as assignees, they 
only endeavoured to prevent a sale 
at an under-value, and no fraud was 
contemplated, held not to vitiate 
the sale, and specific performance 
decreed. Sembte, Otherwise if done 
for enhancing the price. Court will 
not admit evidence attempting to 
introduce a different defence than 
that made by the answer. Smith v. 
Clarke, Vol. xii. 477. 

11. Where a vendor, not being 
prepared to make the title at the time 
appointed, received notice from the 
vendee that he had invested the 
money in the stocks, to which no 
answer was returned for two years 
and a half; but having risen, they 
then claimed the stock: held, that 
having never assented to the risk, 
and could not have been fixed with 
a loss if it had arisen, they could 
not claim the advantage. Roberts 
V- Massejfy Vol. xiii. 561. 

12. There is no rule that if the 
vendor' cannot make a title fit the 
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date of the report, the purchaser has 
a right to be discharged. If the re- 
port be that a good title can be 
made within a reasonable time, or 
on the vendor getting in a term, 
administration, &c. the Court will 
put him under terms of procuring 
such speedily. Coffin v. Cooper ^ Vol. 

XIV. 204. 

13.. Vendor's lien for purchase- 
money unpaid against the vendee, 
volunteers, and purchasers with no- 
tice, or having equitable interests 
only, claiming under him; unless 
clearly relinquished j of which an- 
other security taken, and relied on, 
may be evidence ; according to the 
circumstance^) the nature of the 
security, &c. : the proof being upon 
the purchaser, and failing in part, 
upon the circumstances, anotbet 
security being reliqd on, may pre- 
vail as to the residue. As to mar- 
shalling the assets of the vendee by 
throwing the lien upon the estate, 
Qucere. Mackreth v. Symmonds, Vol. 

XV. 329. 

14. Vendor's lien probably de- 
rived from the civil law as to goods; 
which goes farther than the law of 
England; by which the lien, giving 
the right to stop in transitu, is gone; 
where possession, actual or con- 
structive, has been taken : the lien 
by the civil law prevailing even 
against actual possession. Ibid, 344. 

15. Lien of vendee having paid 
prematurely, analogous to that of 
vendor. Ibid. 345. 

16. Lien, where either convey- 
ance or paynjent was by surprise.. 
Ibid. 353. 

17. Whether, after a contract for 
sale of an estate the vendor, selling 
to a purchaser for valuable consi- 
deration without notice, is not ac- 
countable for the money as a trustee, 
Qtuere. Daniels v. Davison, Vol. xvi. 

249. 

18. Inj unction restraining vendor, 
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-defcDdant to a bill for specific per- 
formance, from conveying the legal 
-estate* Echliffw, Baldwin^ Vol. xvi. 
267. 

19. Outstanding term, to attend 
the inheritance, the trusts being 
performed, may be an objection to 
the conveyance; not to the title. 
BerJceley v. Dann, Vol. xvi. 380. 

20. Sale of a trade, with th€ 
good- will, does not prevent the 
vendor's setting up again a similar 
trade, without express covenant or 
fraud, by representing it as a con- 
tinuation of the old trade, or by 
conduct encouraging others to in- 
volve themselves, in the confidence 
that he would not trade again, 8cc. 
Cruttwell V. Lye, Vol. xvii. 335. 

21. Whether the effect of adver- 
tising for sale a lease in possession 
is precise!}^ the same as a declara- 
tion that the vendor cannot produce 
the lessor's title, Qucere. Deverell v. 
Lord Bolton, Vol. xviii. 512. 

£2. Approbation of counsel not a 
waiver of all reasonable objections 
to the title. . Ibid. 514. 

23. Implied covenant by vendor 
of a freehold estate for the title, 
though an assignee under a com- 
mission of bankruptcy, selling by a 
general description, not restrained 

-to his actual interest. Ibid. 512. 

24. Veqdor and vendee proceed- 
ing in treaty beyond the time for 
completing the contract, the vendor 
having brought an action and with- 
drawn bis record, not having got in 
a judgment amounting to half the 
purchase-money, refused an injunc- 
tion. Wood V. Bemal, Vol, xix. 
220. 

25. Purchaser not to be compelled 
to take an indemnity against a judg- 
ment amounting to half of the pur- 
.chase-money. Distinction of a small 
incumbrance on a considerable 
estate. Ibid. 221. 

. , 26. .On the report against vendor's 
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title, his bill for a specific perform- 
ance dismissed with costs on mo- 
tion. Walters v. Pyman^ Vol. xix. 
351. 

27. Possession by a purchaser 
according to the contract not a 
ground for payment of the money 
into Court on objections to the title; 
acts of alteration, or destruction, 
against the nature of the contract, 
are; and slighter acts, after the 
objections discovered, effectual for 
that purpose, than if done with an 
understanding on one side that there 
is a title, on the other that there is 
not. Dixon v. Astley, Vol. xix. 
564. 

And see Bankrupt, [I.] 10. . 

[B.] Right and Liability of 
Purchaser. 

And see Copyhold, SQ. — Notice. 

1. Advertisement of an estate for 
sale by auction described it all as 
freehold, though a small part was 
held at will; after execution of 
articles, a treaty for an exchange 
of that part took place; pending 
which, at the time appointed for 
completing the purchase, purchaser 
took possession forcibly; but pro- 
ceeded in the treaty afterwards, till 
he finally refused to agree to the 
purchase: on bill of vendor, pur- 
chase-money decreed to be paid, 
with 4? per cent, from the tin>e it 
ought; but inquiry directed as \o 
what ought to have been the com- 
pensation at that time for the part 
not freehold ; that with the out- 
goings to be deducted. Ccdcraft y. 
Roemtck, Vol. I. 221. . 

2. A purchaser cannot be conpt- 
pelled to take an equitable estate. 
Abelw. Heathcote, Vol. ii. 100. 

3. Purchaser not entitled to a 
conveyance of part, though answer- 
ing the general description in the 
advertisement* of sale> purchaser 



362 VENDOR AND PURCHASER. 

being referred to a more particular 
one, which did not include that 
part, and the surrender having been 
made pursuant to that and his own 
instructions. Calverley y. WiUiami, 
Vol. I. 2ia 

4. If one party thought he had 
purchased bond fide part of an estate, 
"which the other thought he had not 
sold, it is a ground to set aside the 
contract; it both understood the 
whole was to be conveyed, it must; 
otherwise if neither did so. Ibid, 
211. 

5. A party undertaking to de- 
scribe, is bound by the description, 
whether conusant or not. Ibid. 
213. 

6. A small variation in a general 
description of land is not material. 
Ibid. 

7. Relief against forfeiture of the 
deposit upon putting the other party 
in the same situation, as if the con- 
tract had been performed at the 
time agreed. Moss v. MaUhems^ Vol. 

III. 279- 

8. The bill praying .an inquiry 

into the title and a specific per« 
formance, on the defendant's mo- 
tion after answer an inquiry was 
directed as to the title, at what 
time the abstract was delivered, and 
whether it was sufficient: but xht 
Court would not decide upon any 
matter of relief. Ibid. 

9. Purchaser decreed to take a 
title under an obscure will amount- 
ing to a power to sell : the legal 
estate not being given descends to 
the h^ir till execution of the power; 
and then passes to the vendee. 
Wameford v. Thompson^ Vol. iii. 

513. 

10. A purchaser under a bank- 
ruptcy must take such title as the 
bankrupt had, and cannot insist 
upon a title strictly free from ob* 
jection, as in other cases. In such 
a case the purchaser objecting to 
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the title, but insisting on his pup- 
chase, his bill for a specific per- 
formance was under the circum- 
stances dismissed with costs, except 
as to some part of the answer and 
the depositions containing irrelevant 
matter. Pope v. Simpson, Vol. v^ 
145- 

11. Upon a late decision of the 
Court of Exchequer, that a pre- 
sumption from non-pajrment of 
tithes cannot bar even a lay im- 
propriator, the Lord CbanceUori 
though holding the contrary opi*- 
nion, would not compel a purchaser 
to take such a title ; and dismissed 
the bill against him for a specific 
performance. Rose v* CaHand, Vol 
V. 186. 

12. A purchaser not compelled 
to take a doubtful title ; nor will a 
case be directed without his coHf 
sent. The Court also hesitated upcm 
giving sanction to a title founded 
on the destruction of contingeBt 
remainders by the tenant for ufe; 
there being no trustees to" support 
them. Boake v. Kiddy Vol. v. 647. 

13. A purchaser, who cannot have 
the original title deeds> the estate 
being sold in a great number of 
lots, is entitled to attested copies at 
the expense of the vendor, notwith 
standing the inconvenience and ex- 
pense. Dare y. Ttick^^ Vol. vl 
460. 

14. The Court will not discharge 
a purchaser and substitute another:, 
even upon paying in the money, 
without an affidavit that there is no 
under bargain. Rigby v. MiKM^ 
^wara. Vol. VI. 515. 

15. One purchaser not substittited 
for another without afiidavit that 
there is no underhand bargain. Vak 
V. Davenport, Vol. vi. 615. . 

16. General rule, that the Court 
will not decide upon a title withoat 
a reference to the Master; unless 
unequivocally; jand without fraud or 



VENDOR AND PURCHASEB. > 

stnrprise, waived ; a plaintiff seeking 
a specific performance of a contract 
being entitled to the opportunity of 
making out a better title before the 
Master ; and the defendant having 
a right to farther inquiry beyond the 
objections arising on the abstract, 
upon the principle, that the bill 
seeks relief beyond the law. Jenkins 
V. HiUs, Vol. VI. 646. 

17. Charge or direction by deed 
or will for payment of debts gene* 
rally, followed by specific disposi- 
tions: the purchaser is not bound 
to see to the application. Ibid, 654* 

18. From the execution of the 
contract the estate is in equity the 
property of the vendee, descendible 
and deviseable, as such. Seton v* 
Slade^ Vol. vii. 274. 

19* To excuse a purchaser from 
pajrtng interest dunng the delay in 
clearing difficulties as to the title, 
it 18 not sufficient, that the money 
was appropriated and unproductive: 
but the vendor must have notice of 
that. PaaeU y. Martyr^ Vol. wiu 
146. 

20. Whether the rule, that, where 
there is a general charge of debts^ 
not Bchedcued, a purchaser is not to 
see to the application, holds^ where 
the purchase is hot from the original 
trustees, but from others^ to whom 
they conveyed, Qjuere. An objeo- 
tion upon that distinction was over- 
ruled •* upon circumstances. Ijord 
Brca/fnvke v. Inskip, Vol. viii. 417- 

£1. Objection by a purchaser 
upon illegitimacy, upon the circum- 
stance, that the register of marriage 
could not be found, an inaccurate 
statement in a deed, and some par- 
ticularity of description of the child 
in a will. Upon the time of the 
marriage, previous to the marriage 
act, and other circumstances, the 
Lord Chancellor'^s opinion was 
against the objection: but it was 
overruled upon a general release.; 
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which, though only reciting gene- 
rally, th£(t objections were taken, 
was held sufficient; as binding the 
party to inquire into the nature of 
the objections. Ibid, 

22. The rule, that a purchaser 
shall have possession as from the 
quarter-day preceding the sale, does, 
no^ apply to a colliery ; > which is an 
article of trade, the profits accruing 
daily. The proper period is the 
month or week, in which the pur- 
chase takes place ; according to the 
usual course of taking the account. 
Wren v. Kirton, Vol. viii. 502. 

23. The Court gives no assistance 
against a purchaser for valuable 
consideration without notice ; a bill^ 
therefore, of tenant, in tail for dis- 
covery of title deeds ; plea, that a 
mortgage was executed by tenant 
for life, alleging himself to be seised 
inifee and in actual possession of the 
premises and title deeds as apparent 
owner, allowed. WaUvoyn v. Lse^ 
Vol. IX. 24. 

24. In plea of purchase for va- 
luable consideration without notice, 
seeking to shut out discovery, it 
must be averred, that the vendor or 
mortgagor was the owner, or pre- 
tended owner, and that he was in 
possession, but it is not necessary 
to aver that the purchaser was put 
in possession. Ibid. S2. 

Principle of this plea. Ibid. S3. 

25. Receipt for deposit of part 
of purchase money allowed to be 
stamped as an agreement during the 
hearing. Qjiuerej however, if it 
could have the effect of an agree* 
ment within the statute, not in it>- 
self containing nor referring to anv 
other paper stating the terms of such 
agreement. Ccles v. Trecothici, Vol. 
IX. 234. 

26. Qfuere^ Also, if payment of 
such deposit be an act of part per- 
formance as to take the case out of 
the statute i Ibid. 
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27. Qiuerej As to the effect of in- 
serting the name in the body of an 
agreement as a signature within the 
statute. Ibid. 253. 

28. In the case of heirs expectant 
the whole duty of making good the 
bargain is upon the vendee. Ibid, 
246. 

Unless the inadequacy of price 
amounts in itself to conclusive evi- 
dence of fraud, it is not of itself a 
sufficient ground for refusing a spe- 
cific performance. Ibid. 

29. A contract to sell an estate 
for a life annuity, if signed the 
Court must execute it, though the 

Earty die before the end of the first 
aU-year. Ibid. 

30. A purchaser under a decree is 
not affected by any irregularity in 
the decree or default of the parties 
acting under it Curtis v. Price, 
Vol. XII. 104, 

31. Upon the sale of an annuity 
and report of the Master confirmed, 
theCourt directed thatthe purchaser 
should pay interest from the very 
day upon which he could have con- 
firmed the report. Twigg v. Fifield, 
Vol. XIII. 517. 

- 32. Upon a bill for delivering up 
a contract on the ground of a de- 
fective title in the vendor, and for 
compensation, held that the former 
part was the only equitable relief he 
could obtain, the latter was more 
proper for an action. Gwillim v. 
Stone, Vol. xiv. 128. 

33. The representation of a small 
fine on renewal^ and that the estate 
was nearly equal to freehold, con- 
nected with circumstances, may be 
fraudulent, and grounds for re- 
scinding the contract; but. such re- 
presentations ought to put the party 
upon inquiry. Fenton v. Browne, 
Vol. XIV. 144. 

34. Where the vendor resisted 
the payment into Court of deposit 
in the agent's hands, the agent fail- 
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ing, vendor's representatives charged 
with the loss. Ibid. 

35. Vendor insisting upon the per- 
formance, after considerable delay, 
the contract performed according to 
the terms, and purchaser therefore 
entitled to the rents from the time 
stipulated by the contract. Ibid. 150. 

36. If a party has notice that 
the estate is in lease, he has notice 
of every thing contained in the 
leases. Where the sale was by a 
particular, describing a lease as sub- 
ject to a notice to quit, held that it 
was not inconsistent with a covenant 
that the tenant should hold over for 
a certain time, after the end of the 
term, distinguished by the context 
from the 'Mother sooner determina- 
tion." Semble, It is established that 
time is not of the essence of the 
contract. Hall v. Smith, Vol. xiv. 
426. 

37. A purchaser may be commit- 
ted for not obeying an order to pay 
money. Lansdawn v. JEMerton, Vol. 
XIV. 512. 

38. Where the purchaser before 
the Master was the solicitor in the 
cause, who had bought in the lots 
to prevent a sale at an undervalue, 
there being no higher bidding, the 
Court refused to discharge him from 
the purchase. Nelthorpe v. Penny' 
man. Vol. xiv. 517* 

39. The Court will not oblige a 
purchaser to take a title where there 
has been an act of bankruptcy upon 
the mere possibility that it may never 
take effect, the Court having no 
means of ascertaining whether a 
commission could not oe taken out 
Lames V. Uush, Vol. xiv. 547. 

40. So where there has been an 
act of bankruptcy, a docket struck, 
though no commission taken oat, 
even though part of the purchase 
money has been paid, and sub-con- 
tracts for the sale of part been eiir 
teredintaand agreements to convey 
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accordingly. Franklin v. Lord 
JBrcrwriUnv, Vol. xiv. 550. 

41. Purchaser of small lots en- 
titled to attested copies of the title 
deeds, accompanying the principal 
purchase, at the vendor's expense, 
no stipulation having been made 
upon the subject. Boughton v. 
Jewell^ Vol, XV. 176. 

4£. Under a general agreement to 
sell a fee-simple estate, free from 
incumbrances, the purchaser is en- 
titled to various covenants, accord- 
ing to the nature of the vendor's 
title. Church v. Br(mn, Vol. xv. 
263. 

43. Purchaser having taken pos- 
session, but objecting to the title, 
required either to pay in the pur- 
chase money, or deliver up posses- 
sion. Clarke v. Wilson, Vol. xv. 

3J7. 

44. Objection to title by a pur- 
chaser under a trust to sell, as bound 
to see to the application of the 
money in satisfaction of scheduled 
creditors, and others, coming in 
within a limited time after the date 
of the deed, or disabilities removed, 
overruled upon the tenor of the deed ; 
imp^ing, that the receipt of the 
trustees should be a discharge* 
Balfour v. Wdland, Vol. xvi. 151. 

45. The doctrine as to binding a 
purchaser to see to the application 
of the money by trustees has been 
extended farther than any sound 
equitable principle will warrant. 
Ibid. 156. 

46. Purchaser not compelled to 
take a doubtful title. Stapylton v. 
Scott, Vol. XVI. 272. 

47. No objection to a purchaser, 
that the defect of the title appeared 
on the abstract delivered before he 
filed his bill. Ibid, 

48. Reservation of salt works, 
mines, 8cc. in 1704, with a right of 
entry, though no instance of any 
blaim, and tne title had been trans* 
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ferred in 176 1, without such reserva- 
tion, upon the usual covenants, 
held an objection, giving a right to 
compensation : the purchaser not 
insisting upon it farther. Seaman 
v. Vawdrey, Vol. xvi. 390. 

49. Purchaser bound by notice of 
a judgment, though not docketed. 
Davis V. the Earl y^Straihmore, Vol. 

XVI. 419. 

50. Purchaser within the registry 
act (7 Anne, c. 20.) bound by notice 
of a deed, not registered. Ibid. 427. 

51. Purchaser not compelled to 
take a doubtful title, viz. by exe- 
cuting a power of sale introduced 
under a direction by a decree esta- 
blishing a will, to the Master to ap^ 
prove a proper settlement; the will 
not authorising the insertion of such 
a power, nor could it be sustained 
under a power by a former settle*' 
ment, which, if not extinct by the 
failure of the limitations, and the 
union of the estate for life, with the 
reversion, could not be duly applied 
to purposes clearly foreign to itd 
original object; and though pur- 
chasers are not put to exercise a 
very nice and critical judgment with 
regard to the purposes for which 
powers are created, it could never 
be intended to refer to a perfectly 
new set of limitations in a new set- 
tlement at a long subsequent period^ 
under £L disposition by the will of the 
owner of the fee; to be exercised 
not for any purpose iii the least de- 
gree connected with the settlement, 
but avowedly as an expedient to 
supply the want of a valid power in 
that settlement, and enable those 
whom he had made only tenants for 
life to dispose of the estate. Wheate 
V. Hall, Vol. XVII. 80. 

52. No instance of purchase for 
valuable consideration, without no- 
tice, without an averment that the 
party purchased from a person 
seised, or pretending to be seised^ 
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in fee. Attoniey-General v. Back- 
house, Vol. XVII. 290. 

53. Purchaser of a lease, though 
not considered a purchaser for va- 
luable consideration without notice^ 
to the extent of not being bound to 
know from whom the lessor derived 
his title, is not to take notice of all 
.the circumstances under which it 
is derived. Ibid. 

54-. Therefore understood to have 
notice that the lessors were trustees 
for a charity ; not that the lease was 
bad, that depending on circum- 
stances dehors. Ibid. 298. 

55. Order on a purchaser, before 
conveyance, to pay into Court in- 
stalments due, and interest accord- 
ing to the contract, the subject being 
a coal-mine; and the purchaser in 
possession and working it. Bud v. 
Lodge, Vol. XVIII. 450. 

56. Purchaser under a particular, 
giving a false description, not bound 
at law or in equity, nor by any act 
of his agent without a fresh autho- 
rity or subsequent approbation ; a 
different agreement requiring a fresh 
authority. Deverell v. Lord Bolton^ 
Vol. xvin. 509. 

57. After judgment against the 
purchaser of a leasehold house and 
furniture, lien of the vendor upon 
the house and furniture, and proof 
under a commission of bankruptcy 
against the purchaser for the de- 
ficiency. jBa? parte Liord Seaforth, 
Vol. XIX. 235. 

« 

[C] Reference TO Master. 

Upon the purchase of a lease, the 
only objection being, whether the 
purchaser had a right to see the title 
of the lessor, held that the rule for re- 
ference to the Master upon the title, 
after answer, did not apply, it is only 
where the title is in dispute. Gom^ 
periz V.  , Vol. xii. 11. 
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VESTED INTEREST. 

And see Legacy, [K.] 

1. By settlement on marriage, re- 
citing an intention to provide for 
the wife and children, certain tolls 
were granted for the remainder of 
the grantor'^s term, in trust to raise 
an annuity for the lives of the wife 
and her mother and the survivor: 
then reciting, that the remainder of 
the term might expire in the life of 
the wife or her children, therefore to 
make a provision for her and ber 
children, by her then, or any future 
husband, the trustees should be pos- 
sessed of the said tolls for the re- 
mainder of the term, upon trust to 
raise after the deaths of the grantor 
and the mother of the wire lOOl 
annually, to be placed out in the 
purchase of freehold lands or here- 
ditaments, or leasehold estates, for 
two or three lives, as often as a com- 
petent sum should be raised for that 
purpose ; and until convenient pur- 
chases should offer, to be invested 
in government securities upon trust) 
in case the wife should survive the 
term, to pay the rents and profits of 
such estate or estates so to be pur- 
chased, or the interest, produce, and 
profits, to arise from tne money so 
mtended to be placed out, until sach 
purchase should be made, to the 
wifie for life ; and after ber decease 
to apply the said rents and profits 
or interest-money towards^ the sup- 
port and maintenance of such child 
and children of her, as should be 
living at her death, till the youngest 
should be twenty-one : and then to 
be possessed of such estates so to be 
purchased, or of the money arising 
from the annuity not placed out in 
one or more purchase or purchases, 
to the use of such child and children^ 
in such shares and proportions, pay- 
able at twenty-one, as the survivor 
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t>f the husband and wife should by 
v^ill or deed direct, limit, and ap- 
point; in default thereof to the use 
of all such children, equally to be 
divided at their respective ages of 
twenty-one: but if she should die 
without leaving any child or chil- 
dren, or all should die under twenty- 
one, then to the use of th6 grantor, 
his heirs, executors, adminiistrators, 
and assigns; and after paying the 
liaid annuities, to be possessed of all 
the surplus money arising from the 
imd tolls during the remainder of 
the term, for the use of the grantor, 
his executors, &c. From the death 
6f the grantor, who survived the 
wife's mother, the trustees received 
tool, a year ; and laid out in stock 
the sums recrived and the produce. 
Issue, only one son, he attained 
twenty-one in the life of his mother, 
and survived her. The Court would 
not invest the fund in land, but held 
it wit& the accumtilations from the 
death of the grantor and the future 
payments a vested interest in the 
son at twenty-one, and as personal 
estate belonging to his administra- 
tor. 8'wan V. Fannercan, Vol. iii. 
41. 

2. Charge upon land payable at 
a future day not vested till the time 
of payment. Phipps v. Lord Mtd- 
grave. Vol. ni. 613. 

3. Remainder subject to appoint- 
ment is vested, liable to be devested. 
Cav€ V. Holfbrdy Vol. iii. 661. 

4. The year allowed to executors 
is for convenience, and does not 
prevent the property vesting. Garth' 
shore v. Chalie, Vol. x. 13. 
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be admitted; the court of King's 
Bench having in a similar case de-» 
clined jurisdiction: Lord Chancellor 
heard the petition, and upon the 
construction of the statutes dis 
missed it. Ea? parte Wrangham^ 
Vol. n. 609. 



VISITOR. 

Petition to the Chancellor, as 
visitor of Trinity Hall, Cambridge, 
there being no heir of the founder, 
to declare the election of a fellow 
void, and to order the petitioner to 



VOLUNTARY SETTLEMENTS. 
And see Lunacy^ 3# 

1 . Bill to have a voluntary deed 
delivered up, dismissed; cross bill 
to execute it retained fpr a year, 
with liberty to sue upon a covenant 
in the deed. Colman v. Sorrel^ Vol. i# 
50. 

2. Clause in a deed of assign- 
ment of stock from a married man 
to a married woman, that she shall 
live where he resides ; though sus- 

Eicious, is not sufEcient ground to 
old it fjro turpi causd. 
Want of allegation shall not pre- 
vent the Court from looking into the 
consideration. Ibid. 

3. Court of equity does not in- 
terfere for volunteers. Graham v. 
Graham^ Vol. i. 275. 

4. Settlement, after marriage, of 
stock standiqg in the name of the 
wife, the husband being insolvent, 
and soon after a bankrupt, set aside 
upon bill by the assignees, after the 
death of the husband; the stock did 
not survive, but was decreed to the 
assignees, subject to a provision for 
the widow. Pringle v. Hodgson^ 

Vol. III. 617. 

5. A. assigned by voluntary deed 
all the personal estate he then had, 
or at any time might, &c. upon 
trust to pay the interest, 8cc. to 
himself for life, and after to such 
persons as he should appoint by will 
for their lives, and subject thereto 
to pay the principal to his next of 
kin living at his decease, his or their 
executors, &c. Soon afterwards he 
by hifi will gave some legacies, and 

A A 8 
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ihe residue to the persons by name 
yfho were his next of kin at the exe- 
cution of the deed and at his death, 
upon whose bill, claiming under the 
deed an account, 8cc. and to set 
aside the legacies; it was. held that 
the power was not executed by the 
will, but one of the plaintiffs Ibeing 
clearly affected with notice and ac- 
quiescence in the plan of giving the 
legacies instead of executing the 
power; the cause was ordered to 
stand over, with liberty to file a bill 
to establish the legacies, the Court 
incliniog, in case the other plaintiff 
could be affected with notice^ at all 
events, to apply the interest of the 
personal estate during the lives of 
the legatees in payment of the kga- 
cies. They were afterwards paid 
under a compromise. Griffin v. 
NansoTif Vol. iv. 344. 

6. A voluntary bond given by a 
bankrupt to a woman with whom he 
had contracted marriage, having a 
wife living at the time, as a com- 
pensation for the injury, held void 
as against creditors; but a bond 
given for arrears due thereon, held 
given for a valuable consideration, 
so as to sustain the assignment of a 
lease given as a security. Gilham v. 
Lockcy Vol. IX. 613. 

7. A voluntary settlement is void 
only as against creditors, and only 
to the extent in which it may be- 
necessary to deal with the estate for 
their satisfaction; to every other 
purpose it is good. Curtis v. Price^ 
Vol. XII. 103. 

So the husband must be proved to 
have been indebted at the time, and 
to the extent of insolvency. Lush 
v. Wilkinson, Vol. v. 384. 

And see Consideration. 

8. Voluntary settlement void, un- 
der the statute 27 £liz. c. 4. against 
a subsequent purchaser for valuable 
consideration with notice, though a 
isiit provision .for a wife and chil- 
dren, an injunction restraining the 



husband from selling was refused; 
but. a demurrer by the husband 
overruled, as covering too much; 
the plaintiff* being entitled until a 
sale to an execution of the trust. 
Pulvert^fiY. Pulvertqfi,Yo\. xviii. 
84. 

g. Limitation to brothers, or other 
relations within the consideration 
of a settlement, and therefore not 
voluntary. Ibid. 90. 

10. Purchase money cannot be 
laid hold of in favour of claims under 
a previous settlement, .void under 
the statute 27 Eliz. c. 4. as being 
voluntary. Ibid. 91. 

11. Articles execqted against a 
voluntary settlement. Ibid. QQ. 

12. Voluntary settlement good 
between the parties. Ibid. 

13. Court of equity will not act 
in favour of a mere voluntary settle- 
ment; and therefore upon a subse- 
quent purchase, with notice and 
covenant to lay out the ^ money to 
the same uses, will not lay hold of 
the money. Ibid. 93. 

14. Distinction. upon the want of 
consideration. Upon a contract 
merely voluntary, this Court will 
do nothing; but takes jurisdiction 
upon a trust actually created, un- 
less perhaps against a party, having 
a right to put an end to it by his own 
act, under a sole power of revoca- 
tion, by analogy to the distinction 
between the cases, where an intail 
tan be barred by fine, and where a 
recovery is necessary. Ibid. 99. 

15. Ihe distinction between con- 
tract and trust, with reference to 
the want of consideration, has been 
acted upon under the same instru- 
ment. Ibid. 

i(j. Voluntary settlement, though 
free from actual fraud, and merito« 
rious, as a provision for relations, 
ypid against a subsequent purchaser 
for valuable consideration with no- 
tice, whether by conveyance or ar- 
ticles, specific performance decreed 
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iti the latter case. Buckle v. Mitchellf 
Vol. xviii, 100. 

17. Notice of the coDtents of a 
voluntary settlemcDt has no effect 
even in equity ; therefore notice of 
a covenant in a voluntary settlement^ 
that the purchase money should be 
paid to trustees^ to be laid out in 
other lands, to be settled to the 
same useS) held immaterial. Ipid, 
112. 

18. No equity under a voluntary 
settlement lo prevent a sale. Ibid. 

19* Distinction between a volun- 
tary contract and a trust created 
Mrithout consideration; in the latter 
case the Court acts,not in the former. 
I^e, ex parte, Vol. xviii. 149- 

£0. Distinction between a volun- 
tary deed, which must have its legal 
effect, and a marriage settlement, 
or will ; in which upon the contract 
and clear intention the legal effect 
is controlled. Sidney v. Shelley^ Vol. 
XIX. 366. 
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See Release, 3. 

1. Right to tender waived by the 
party's declaration, that he will not 
accept it. Wallis v. Glynn^ Vol. xix. 
381. 

2. Party may waive an inquiry, 
directed for his benefit. Willan v. 
WiUanj Vol. xix. 594. 
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1. Husband committed for mar- 
.rying a ward of court, and dis- 
charged under particular circum- 
stances on undertaking to make a 
settlement, was held to th^t, and not 

Permitted upon a consent to receive 
er whole fortune, viz. a rent-charge 
for life. Stackpole v. Beaumont, Vol. 
III. 89* 
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2. Upon a proposal for a settle- 
ment under a commitment for mar- 
rying a ward of the Court, a power 
was directed to be inserted, enabling 
the wife to settle the interest of a 
moiety of her fortune upon any fu- 
ture husband for life. The husband, • 
on undertaking by his counsel to 
execute the settlement, was dis- 
charged. Winch V. James, Vol. iv. 
386. 

3. Upon a marriage with a ward 
of the Court under* gross circum- 
stances, a proposal for a settlement 
of the wife's fortune, giving the 
husband in the event of his surviving 
her a life interest, was rejected ; and 
the Court refused even to pay out 
of the accumulation his debts, 
chiefly contracted in the mainte- 
nance of his wife and children. 
Ckassaing v. Parsonage, Vol. v. 15. 

4. Upon the marriage of a ward 
of the Court under flagrant circum- 
stances, the clergyman and clerk 
were ordered to attend : the husband 
was committed; and the Lord 
Chancellor directed the proceedings 
to be laid before the Attorney-Ge- 
neral; expressing his opinion, that 
contriving a marriage without a due 
publication of banns is a conspiracy 
at common law. Priestly v. Lamb^ 
Vol. VI. 421. 

5. In the case of a ward of the 
Court a marriage in fact is suf- 
ficient to ground the contempt. 
SaUes V. Savignon, Vol. vi. 572. 

6. Upon the marriage of a 
ward of the Court, both parties be- 
ing foreigners, and the property 
abroad, and the marriage in Scot- 
land on the day the bill was filed, 
the Court took jurisdiction; but 
did not commit the husband ; order- 
ing him to attend from time to time, 
and to be at liberty to make a pro- 
posal. Ibid. 

7. Upon a marriage of a ward of 
the Court, under flagrant circum- 

BB 
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Stances, the husband obtaining a 
licence upon a false oath, that she 
was of age, the clergyman was or- 
dered to attend, and reprimanded: 
the husband was committed, and 
ordered to be indicted. Being con- 
victed and having suffered the pu* 
nishment, upon his petition to be 
discharged on executing a settle- 
ment, the Lord Chancellor would 
not approve a proposal giving him 
any farther interest than, in case of 
his surviving and no children, under 
her appointment; requiring the fund 
to be transferred to the Accountant 
General: with a trust declared to pay 
the dividends to her separate use 
for life, from time to time, and not 
by way of anticipation: after her 
decease the capital among all her 
children by any marriage: if none, 
and he survives, according to her 
appointment by will ; if no appoint- 
ment, to her next of kin ; and if she 
survives, subject to her appoint- 
ment, to her, her executors, &c. No 
costs to the husband. Millet v. 
JRowse, Vol. VII. 419. 

8. Upon the marriage of a female 
ward of the Court all parties con- 
cerned were ordered to attend ; and 
the husband was committed, and 
restrained from receiving her visits; 
and she consented to quit her resi- 
dence with a friend of his under an 
intimation from the Court, that she 
would otherwise be compelled to do 
so. The husband after some time 
was permitted to propose a settle- 
ment. The Lord Chancellor would 
not admit a provision for children 
by a subsequent marriage, by way 
of absolute settlement, but only by 
a power to the wife to charge by way 
of appointment to each child a share 
•not exceeding the share of each 
child by the first marriage* The 
husband to have some part of the 
income independent during cover- 
ture. The wife having by the pro- 
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posed settlement a power of appoint- 
ment in case of no children and the 
husband surviving, the limitation in 
default of appointment was directed 
to be to her next of kin, exclusive 
of the husband. The Master finding, 
that the marriage was invalid, a 
marriage by banns was direeted. 
The Lord Chancellor refused to dis* 
charge the husband on undertaking 
to execute the settlement. Batburst 
y. Murray y Vol. viii. 74. 

9. Orders have been made for 
committing to close confinement for 
marrying a ward of the Court. Ibid. 
Vol. VIII. 79. 

10. Under a settlement on mar^ 
riage of a female ward of Court, the 
husband having, in consideration of 
receiving a part of her fortune, the 
value of wiiich was taken by estimar 
tion, released all right and interest 
in the residue, was thereby deprived 
of all. farther interest, and not per- 
mitted therefore on suggestion that 
the estimation was not fair to attend 
the account directed against the exe- 
cutors. Pearce v. Crutchlaf^ Vol. 
XVI. 48. 

11. Settlement on marriage of a 
female ward of the Court disap- 
proved, as not sufficiently providing 
for the event of a second husband, 
and children of a second marriage. 
Hahey v. Halsey, Vol. ix. 471. 

12. Commitment for eloping with 
a ward of Court, and against unother 
person assisting. Ignorance that she 
was a ward ol Court not admitted 
as an excuse. Nicholson y. Squire^ 
Vol. XVI. 259. 

13. Abortive endeavour to mkttj 
a ward of the Court a contempt. 
I'Varter v. Yorke, Vol. xix. 451. 

1 4. Parties, concerned in the mar- 
riage of a male infant ward of the 
Court> attendingby order, theclergy- 
man, appearing exculpated, was dis- 
charged, with costs out of pocket 
from the infant's estate. The others 
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ordered to attend the Master on an 
inquiry, whether the marriage, by 
false names, was valid ; and upon 
the report a suit for nullity of mar- 
riage at the expense of the infants 
estate was ordered; and all the 
parties were restrained by injunc- 
tion from all intercourse, personal, 
by correspondence, or otherwise, 
with the infant. Rid. 

And see Parent and Child, b* 
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And see Injunction, passim. — 
Partners, 37« — Tenant for 
Life, i. 5. 13.— ^Trespass, 1. 

1. A. Tenant for life, remainder 
to his sons in tail male ; remainder 
to B. for life, and to her sons in 
like manner, with trustees to pre- 
serve contingent remainders: A. 
being also seized of the reversion in 
fee, cut and sold timber before the 
birth of a tenant in tail : afterwards 
B. had a son, who died soon after 
bis birth, and another son who sur- 
vived A. The produce of the tim- 
ber decreed to be laid out in the 
funds during the life of A. and upon 
his death without having had a son, 
to be laid out in land to be settled 
to the uses of the estate upon which 
it was so cut. Fowlelt v* Duchess 
of Bolton, Vol. III. 374. 

2* Injunction restraining tenant 
for life, without impeachment of 
waste, from cutting timber growing 
for ornament or shelter, extended to 
clumps of firs on a common two 
miles from the house, having been 
planted for ornament Marquis of 
Devonshire v. Lady Sandys, VoL vi. 
107. 

S. The power of tenant for life, 
under the general words, ** without 
impeachment of waste,*^ not en- 
larged by itnplicauon from more 
extensive powers given to trustees 
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for special purposes after her death. 
Ibid. 

4. Difference between the powers 
of tenant for life without impeach- 
ment of waste, and trustees under 
the same words; the latter are bound 
to a provident execution of their 
powers. Ibid. 115. 

5. Injunction against ploughing 
up pasture, upon a covenant to 
manage in a husbandlike manner. 
Drmy v. Molins, Vol. vi, 328. 

6. Injunction to restrain tenant 
for life without impeachment of 
waste, from cutting timber or other 
trees planted or growing for shelter 
or ornament, and from cutting, ex* 
cept in a husbandlike manner. Lord 
Tanetmrth v. 1/nd Ferrers, Vol. yi. 
419. 

7. Injunction against waste in 
favour of tenant for life, particularly 
as to ornamental timber; not so 
much upon his interest as his en-^ 
joyment Daviesv. Leo, Vol. vi. 787. 

8. A writ at common law after 
action to restrain waste. Smithy. 
Colljfer, Vol. viii. 90. 

9* In waste, the account goes 
merely upon the injunction. GrieT" 
son V. Eyre, Vol. ix. 346. 

10. In waste it is not sufficient 
to state information or belief that 
defendant intends to commit wastes 
but acts or threats must be proved. 
Hannay v. M* Entire, Vol. xi. 54. 

1 1. Injunction against cutting 
timber in the case of trespass, viz. 
by a person having got possession 
under articles to purchase. Di»* 
tinction between waste and trespass, 
or destruction, where there is no 

?rivity. Crockford v. Alexander, 
ol. XV. 138. . 

Writ* of estrepement to prevent 
repetition of waste. Ibid 139* 

12. Settlement on marriage, of 
lands of the husband, to the use of 
husband for life without impeacb- 
ment of waste: remainder to trus* 

BBS 
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tee to preserve contingeDt remain- 
ders ; remainder to the wife for life 
for jointure, and in bar of dower ; 
remainder to the first and other 
sons of the marriage in tail male; 
remainder to the daughters in like 
manner ; remainderto the heirsof tt^e 
body of the husband and wife. The 
husband being dead without issue, 
as to the right of the widow to cut 
timber, and, which would be a con- 
sequence, to the property in it when 
severed, as teneint in tail after pos- 
sibility of issue extinct, either in 
possession, by the effect of merger, 
if the estates can unite, or if not, in 
remainder, Qtuere. 

A case directed. WHUams v, 
JVilliamsj Vol. xv. 419. 

13. Tenant for life without im- 
peachment of waste, being dis- 
punishable, has also the property in 
the trees severed. Ibid. 425. 
- 14. Tenant in tail after possibility 
jof issue extinct,, being dispunishable 
for waste by the law, has, equally 
.with tenant for life without im- 
peachment of waste by settlement, 
^n interest and property in the tim- 
ber. Ibid. 427. 

15. Tenant in tail after possibility 
x)f issue extinct, having been once 
tenant in tail in possession with the 
x)therdonee,andthereforedispunish- 
Able for waste, may not only com- 
mit waste, but also convert to her 
own use the property wasted. There- 
fore not to be restrained in equity, 
except. for malicious waste. Ibid. 
A30. . 

16. Injunction against waste not 
•>pre vented by appearance the day 
before the motion, jiller v. Janes, 
Vol. XV. 605. 

. 17. Injunction against waste be- 
tween tenants in common, on the 
ground, that one was occupying 
tenant to the other; otherwise not, 
-except as to destruction. Twart v. 
^Twart, VoL xvi. .128. 
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18. Equitable waste by cutting 
trees planted for ornament. Ibid. 
132. 

> 19. Residue bequeathed in trust 
to be laid out in real estates, to be 
settled to the same uses as estates 
devised to the trustees for life suc- 
cessively without impeachment of 
waste, with various limitations in 
strict settlement ; all the estates for 
life being without impeachment of 
waste, and the ultimate remainder 
in fee. 

The trustees having laid out part 
of the fund in an estate with a con- 
siderable quantity of timber upon it, 
taking that to be a sound exercise 
of discretion, the first tenant for life 
cannot cut the whole. 

As to the consequence,, whether, 
if the trustees are not by their, cha- 
racter prevented from taking any 
benefit, the tenant for life may have 
any and what proportion of the 
timber, and how the excess is to 
be disposed of, Quare. Burgess y. 
Lamb, Vol. xvi. 174. 

20. Eaui table waste has not been 
extended beyond trees planted or 
growing for ornament, as in avenues 
or vistas, to timber merely orna- 
mental, viz. an extensive wood. 
Ibid. 

21. Cutting timber, where neces- 
sary for the erowth of underwood, 
not waa^e. ibid, i 79. 

£2. Land devised to be sold, the 
money to be laid out in other estates, 
to be settled : the rents and profits 
until sale to go to the persons en- 
titled to the estates to be purchased. 
Tenant for life without impeach- 
ment of waste cannot cut timber on 
the estate to be sold. Ibid. 180. 

23. Right of tenant for life with- 
out impeachment of waste to cut 
timber generally, in a husbandlike 
manner, independent of the effect 
upon the beauty of the place, ex- 
cept equitable waste. Ibid. J 85. 
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£4. Equitable waste not to be ex- 
tended. Ibid. 

Q5. Injunction against cutting 
ornamental riraber, upon the prin- 
ciple of equitable waste, extended 
to trees planted for the purpose of 
excluding objects from view. Day 
V. Merry ^ Vol. xvi. 375. 

26. Devise in strict settlement, 
with a clause of forfeiture by cutting 
any trees. Upon a bill by the in- 
fant remainder man in tail, an in- 
quiry was directed, whether any 
trees in the park not ornamental, or 
affording shelter to the mansion 
house, are proper to be felled ; and 
whether it would be for the benefit 
of all parties interested, that they 
should be felled and sold ; and the 
money laid out in other estates, to be* 
settled to the same uses. Delapaie 
y^ Delapole, Vol. xvii. 150. 

And see Copyhold, 10. 12. 
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S'^ Consignment. 

1.' Court has jurisdiction upon 
contracts as to land in the West 
Indies, if the parties are here. Jadk- 
son Y^Petrie, Vol. x. l65. 

2. A consignee of a West India 
estate appointed not regularly, but 
by permission of the owners, allow- 
ed a priority in respect of supplies 
furnished, upou the nature of the 
subject requiring them, if not upon 
the ground of colonial usage in Ja- 
maica, found by the report not to 
exist. Scott V. Nesbitt, Vol. xiv. 
43B. 

3. In the West Indies, where a te- 
nant for life has supplied the estate 
with ilecessaries, a lien subsists after 
his death upoa the inheritance. 
Ibid. 442. 
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[A;] What — codicil — execit- 

TION — PROOF — ^ATTESTATION. - 

|B] Construction. 

C] Revocation — caijcelling.' 

TD.] What SHALL pass. 

[E.] Evidence to explain. 
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.&^.MoBtGACLE^ l7.--r-KEC£iy£lt, 1. 



[A.] What — codicil — execu- 
tion PROOF — attestation.. 

1. A boy of the age of fourteen 
competent to make a will of per- 
sonal estate. Ex parte Holyland, 
Vol. XI. 11. 

2. Upon a commission of review, 
the sentences of the Court of De- 
legates and of the Prerogative 
Court, establishing a testamentary 
paper as the will, were reversed. 
Mathews v. Warner^ Vol. v. 23. 

d« Deeds testamentary in their 
nature often required to be proved 
as such. Habergham v. Vincent, 
Vol. 1.411. ' T 

4. An unfinished testamentary 

f)aper of no effect ; the party having 
ived eiffht days afterwards. Gryh 
fin V. (tiffin, Vol. iv. 197. • 

5. A letter to an attorney con- 
taining instructions for drawing* k 
will, established as a will.. Hab^ 
berfield v. Brownings Vol. iv. 200..- 

'6. A will, disposing both of real 
and personal property, with a clause 
of attestation, but no witnesses, esta- 
blished as to the personal property. 
Cobbold V. Baas^ V oL iv. £00. 

7. If a testator, by a paper sub- 
sequent to his will, says ne, has be- 
queathed that which he has not be- 
queathed, that paper may be proved 
as testamentary; and the property 
will pass. Druce v. Demson, Vol. 

VI. 397- . 

8. A will subscribed by threte 
witnesses, before whom the testator 
declared it to be his will, hut did 
not sign it, such declaration is^ii>>- 
vaknt (Ov signing it before them, 
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and such will is good within 5 sect. 
Stat, of frauds ; and also a good will 
of reyocation within the sect. 6. 
Ellis v. Smithj Vol. 1. 1 1 • 

9. A will not executed according 
to the statute of frauds has no ope- 
ration ; not even to raise an election 
against a person taking a benefit in 
tlie personal estate. Earl qfUches* 
ter, expartCi Vol. vii. 372. 

10. Probate not conclusive ; not 
being refused except in a plain case. 
Sinclair v. Hone, Vol. vi. 607. 

1 1* Real estate in Bermuda passes 
by a willy not duly executed to pass 
real estate according to the statute. 
Sheddon \. Goodrich, Vol. viii. 481. 

12. In case of personal estate, if 
it appears upon the will that some- 
thing more is intended to be done, 
and the party is not arrested by 
sickness or death, that is not held a 
signing of the will. Coles v. Treco- 
thick, Vol. IX. 249. 

Id. ^^ I A. B. do make this my 
will'' equivalent to signature, and 
if acknowledged before three wit- 
nesses, a good execution within the 
«tatute of frauds. Morison v. Ttar- 
nour,Yo\. xviii. 183. 

14. Codicil considered as part of 
the will, and intent drawn from the 
whole. Hill v. Chapman^ Vol. i. 
407. 

15. A codicil with three witnesses, 
though relating only to personal 
estate, and expressing no intention 
as to republication of the will, is 
a republication ; and therefore the 
will containing a general devise, 
lands purchased in the interval pass. 
Pigqtt V. Waller, Vol. vii. 98. 

16. Since the statute of frauds, 
annexation of a codicil to a will not 
admissible evidence of republica- 
tion, because parol. Barnes v. 
Crowe, Vol. i. 495. 

17. Codicil, by its nature^ refers 
to a former will, and becomes part 
of it. Ibid. 497* 
. 18. To xepablish a will; re^exe- 
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cution not necessary, nor a particu- 
lar intent to republish: intent tp 
consider it as of a subsequent date 
is sufficient; which intent, in case 
of land, must, since the statute of 
frauds, appear in writing. Ibid. 

19. Legacies out of real estate, 
given by an unattested paper, cannot 
stand, unless that paper is clearly 
referred to by a will duly executed, 
so as to be incorporated with it : in 
this instance, there being no such 
clear reference upon the contents of 
the instrument, the legacies failed ; 
the circumstance, that a paper was 
found inclosed in the same cover 
with the will, indorsed as his will, 
not being sufficient. Smart v. Fru- 

jean, Vol. vi. 560. 

20. Attestation pf a devise by a 
mark good within the statute of 
frauds. Addy v. Grix, Vol, vui. 
504. 

21. Acknowledgment by devisor 
of his hand-writing to one of the 
witnesses, who did not see him exe- 
cute, good. Ibid. 

22. Witness to a will not inte- 
rested at the execution or death df 
the testator is competent, though 
interested at his examination. Br(h 
grave v. Winder, Vol. ii. 634.. 

23. A subscribing witn^s to a 
will disposing of real estate, being 
in Jamaica, his evidence was dis- 
pensed with. Lord Carrington v. 
Payne, Vol. v. 404* 

24. Where, after inquiry made, 
and nothing could be heard of one of 
the witnesses, the two others being 
dead, upon proof of their hand- 
writing, the Court dispensed with 
further evidence. Qucere, If a will 
thirty years old can be distinguished 
from a deed, as to the rule that it 
proves itself? M}Kenire v. Eraser, 
Vol. IX. 5. 

25. Where the third signature 
was that of a vice-consul in his 
public character, the question, whe- 
ther the. attestation cquld be oon^ 
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sidered as' that of a subscribing 
witness, was sent to law. Clarke v. 
Turton, Vol. xi. ^40. 
. And^^^BARON AND Feme,[C.]1. 

^6. On the trial of an issue, devi- 
savit vel non, ail the subscribing wit- 
nesses must be examined, except in 
cases of necessity, as death, insanity, 
or absence abroad, or the heir 
waives his right. Bootle v. Blundell, 
Vol. XIX. 494. 

^7. The rule requiring the exa- 
mination of ail the witnesses to a 
devise not merely technical. Ibid. 
500. 

28. Examination of all the wit- 
nesses to a devise not a technical 
rule : the decision binding the heir's 
right to repeated ejectments, until 
so vexatious as to call for injunc- 
tion. Ibid. 502. 

29. Witness impeaching his own 
act, to be received with the ,most 
scrupulous jealousy. Ibid. 50^. 

SO. General rule in proving a will 
against the heir, that all the wit- 
nesses must be examined ; that ge» 
neral rule admitting necessary ex- 
ceptions, as death, or absence out 
of the kingdom, and perhaps not 
applying, where the will is not 
wholly, but only partially in ques- 
tion. Ibid. 505. 

3 1. Proof against the denial of all 
the witnesses to a will of their at- 
testation. Ibid. 507. 

32. Implication, that witnesses to 
a will saw the testator execute, if so 
situated, that they might have seen 
him : not where they were in an 
adjoining room, and could not. 
Morrison v. Arnold, Vol. xix. 671. 

[B.] Construction. 
And see Limitation. 

1. Construction of the execution 
of a v^ill the same in equity as at 
law. Ellis V. Smithy Vol. i. I6. 

Witnesses may attest separately ; 
in thai case, if testator acknow- 
ledges before each, or signs before 
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one and acknowledges before the 
rest, it is good ; bilt bad if he signs 
it before each, because three dif- 
ferent executions, and no one good 
withiti the statute. Ibid. 

Will devising lauds to an heir at 
law is void ; but if executed ac- 
cording to the statute, is a good 
will of revocation of a former wilL 
Ibid. 17. 

2. Will not to be construed by 
subsequent circumstances. Mogg- 
ridge v. Thachwell^ Vol. i. 475. 

3- The Court will not execute a 
will partially. Barnes y. Crcfvo^, 
Vol. I. 498. 

4. Where a testator refers ex- 
pressly to a paper already written, 
and describes it sufficiently, it is a^ 
if incorporated in the will. Ha^ 
bergham v. Vincent, Vol. 11. 228. 

5. The Court is bound to give 
effect to all the will. Stackpok v. 
Beaumont, Vol. iii. J 05. 

6. Codicil to be taken as part of 
the will. Ibid. 1 10. 

7. Testator directed that his wif^ 
should have liberty to occupy his 
house for a year, provided she cour 
tinues so long in L. : then, by a dis- 
tinct clause, he directed his exe- 
cutors to pay her a guinea a week 
during her stay at L. Her residence 
there beyond the year does not en- 
title her to a continuation, of the 
weekly payment. Walker v. JVatts, 
Vol. III. 132. 

8. Construction of a will and se- 
veral very inaccurate codicils upom 
a disposition of the personal estate^ 
as to the interest, whether absolute 
or for life ; as to the extent, whe- 
ther general or specific, and exempt 
from debts. Coxe v. Bassett^ VoL 
III. 155. 

9* A videlicet shall be rejected, if 
repugnant : not if it can be recon- 
ciled and made restrictive. WiUo^ 
V. Mount, Vol. III. 194. . 

10. The construQtion of tbe.will 
being, that the jeal estate was well 
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charged in aid of the personal, with 
legacies, even supposing the charge 
not general, so as to include future 
legacies, a legacy may be revoked 
and given to another person by an 
unattested codicil. Attomey^Ge^ 
neral v. Ward, Vol. in. 32?. 

11. Words not to be rejected, 
vnless repugnant to the clear inten- 
tion manifested by other parts of 
the will. Ibid. 320. 

12. A will cannot be varied upon 
the ground of mistake,, unless the 
alleged mistake be clearly incon- 
sistent with the intention of the 
whole will: corrected when clear 
ititention appears on the whole will. 
Philips y. Chamberla^e, Vol. iv. 51. 
S. P. Mellish v. MeUish, Vol. iv. 45. 

13. Will may be restrained in 
extent to a partial disposition by a 
particular enumeration or reference 
to other deeds, notwithstanding the 
general words, ** personal estate.** 
Holfard v. Woody Vol. iv. 76. 

14. In some cases, as for cre- 
ditors, an intention will be inferred 
from the purpose beyond what is 
expressed. Thellmson v. Woodford, 
Vol. IV. 31 1. 

15. If words are capable of a 
twofold construction, the rule is to 
adopt such as tend to make it 
good, even in a deed, much more 
of a will. Ibid.3\2. 

• 16. A will not affected on ac- 
count of the unmeritorious object: 
there is only one general rule of 
construction in law and equity ap- 
plicable to all wills, however the 
Court may condemn the object, the 
intention is to be collected from the 
whole will, according to the natural 
common import of the words : 
words of art, according to the tech- 
nicaP sense, unless plainly not so 
intended. The Court is bound to 
carry the will into effect, if consist- 
ent with the rules of law, and if 
jthey can see a general intention 
consistent with such rules ; but the 
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particular mode is hot, though that 
shall fail, the general intention shall 
take effect. Ibid. 329. 

17. Limitation over upon the 
death of a person unmarried, and 
" without issue :** ** unmarried,** id 
its usual sense, meaning never ha- 
ving been married, " and" was con- 
strued ** or,** to afford a reasonable 
construction. Maberly v. Strode, 
Vol. III. 450. 

1 8. Words of survivorship added 
to a tenancy in common in a will, 
are to be applied t6 the death of the 
testator, unless an intention to post- 
pone the vesting is apparent. Ibid. 

19. Words of survivorship in a 
will shall not defeat the effect of 
words importing a tenancy in com- 
mon, but shall be referred to some 
time, as the death of the tenant for 
life; or even to the death of the 
testator; though a construction not 
to be adopted, if there can be any 
other. Mussel v. Long, Vol. i v. 55 1 . 

2a Indorsement upon a note, "I 
give this note to A.,*' may be proved 
as testamentary. Chcmoorlky.Beed^ 
Vol. IV. 565. 

21. Favour or disfavour to the 
intention is not a ground for con- 
struing a will, Innes v. Johnson, 
Vol. IV. 574. 

22. All codicils are part of the 
will. Therefore, a codicil merely 
for a particular purpose, as t© 
change an executor, and confirm- 
ing the will in all other respects, 
does not revive a part of the will 
revoked b}' a former codicil. Crodne 
V. Macdoual, Vol. iv. 6IO. 

23. Two inconsistent wills c a co- 
dicil referring to the first by date, as 
the last will cancels the intermediate 
will ; and evidence of mistake can- 
not be admitted. Ibid. 616. 

23. Voluntas testatoris ambulatoria 
est usque ad mortem. Mathe*ms v. 
Warner J Vol. iv. 210. 

24. The rule of constmctioD of 
wills is, that if the general intention 
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can be collected, or any one parti- 
cular object, expressions militating 
with that may be rejected, if plainly 
appearing to have been inserted by 
mistake ; not otherwise : and if two 
parts of the will are totally irrecon- 
cileable, the latter overrules the 
former. Sims v. Doughty^ Vol. V.243. 

25. Construction of several tes- 
tamentary papers, that some re- 
voked others, probate having been 
granted of all. Beaucfuimp v. the 
Earl ofHardwicke, Vol. v. 280. 

26. The Lord Chancellor of opi- 
nion, that it is expedient to apply 
the provisions of the statute of 
frauds as to devises to wills of per- 
sonal estate. Ibid. 286. 

27. Construction of a very inac- 
curate will, that the words, " and all 
I am possessed of" were confined 
to a specific bequest of stock im- 
mediately preceding; meaning all 
interest in that fund ; and did not 
comprise the general residue ; which 
was by asubseC]uent clause expressly 
disposed of in a different manner. 
Wilde V. HoUzmeyer, Vol. v. 811. 

28. The words " all I am possess- 
ed of' in a will, in legal construc- 
tion, relate to the time of the death/ 
not of the execution of the will, 
unless explained. Ibid. 816. 

29. Some sense to be given to 
every part of a will, if consistent 
with other parts ; the legal sense, if 
possible. Ibid. 818. 

SO. Rules of construction of wills. 
Every word to have effect, if not in- 
consistent with the general inten- 
tion; which is to control: if two 
parts are totally inconsistent, the 
latter prevails : if a meaning can be 
collected, but it is wholly doubtful 
in what manner it is to take effect, 
it is void for Uncertainty. Constan- 
tine v. Constantine^ Vol. vi. 100. 

31. General words controlled, in 
order to make the whole consistent. 
JVhtifKif»r6yf. ZVefowwiy, VoL VI..129. 
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52. The Court never alters or 
adds to a will without necessity.* 
Longmore v. Broome^ Vol. vii. 129. 

33. Rule of construction not to 
make any intendment contrary to 
the plain and usual sense of the 
words, unless from other parts of the 
will plainly appearing, not intended 
to have that extensive operation.' 
Eartqfnchester^ ex partem Vol. vii. 
368. 

34. Though the testator might 
not have contemplated the event, 
that will not affect the construction. 
Ibid. seg. 

35. "And" construed ''or" to 
give effect to all the words. Bell y. 
Pkyn^ Vol. VII. 458. 

36. The Court will not take into 
consideration the amount of the pro-^ 
perty or the number of objects, for 
the purpose of construing a will, 
except in the case of a specific dis- 
position. Sibley v. Perry, Vol. vii. 
522. 

37. Testator having directed a 
transfer of 3 per cent, consols three 
months after his decease, gave se- 
veral other legacies of stock " as 
aforesaid." Those words upon the 
whole will referred to the descrip- 
tion of the stock, not to the time of 
the transfer. Ibid. 

38. Bequest to A. for her and her 
children's use. A transfer decreed 
to A. Bobinson v. TicheUy Vol. viii. 
142. 

39. Words having an obvious 
meaning, not to be rejected upon a 
suspicion, that the testator did not 
know what he meant. Milner v; 
Slater, Vol. viii. 306. 

40. The word " estate*' in a will, 
unless qualified, passes both real 
and personal estate. Barnes yi 
Patchy Vol. VIII. 604. 

41. Under a disposition by will to 
A.'s and B.'s families, the children 
are entitled, exclusive of their pa- 
rents, and p^cop^ Bid. — 
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42. Bequest of the testator's for- 
tune in India not extended under 
the general words ** temporal estate" 
in the introductory part of the will 
to property in England^ part re- 
mitted from India between the will 
and the deaths and some in its pass* 
age to England at his death. Sad- 
ler V. Turner J Vol. viii. 6l7» 

43. It is proper to abide by the 
prima facie intention of the words, 
unless upon solid and rational 
grounds, and not slight circum- 
stances or plausible reasonings, it 
appears not to be the meaning: 
held therefore that after a legacy 
of stock in the 4 per cents, a legacy 
to the same persons of .'' an addi- 
tional sum, 2QOQI. more, to be paid 
out of the 4 per cents^ was a pecu- 
niary legacy. Deane v. Test^ VoL 
IX. 146. 

44. The vesting is not prevented 
by ^ provision for survivorship 
among the legatees, in case of the 
death of any one under £1. Ibid. 

45. Provision for survivorship after 
death of tenant for life, in case 
of his not leaving issue, confined to 
issue living at the death of the 
tenant for life : Court is indisposed 
to thq construction of indefinite sur- 
vivorship. Jenour v. Jenour^ Vol. x. 
660. 

46. Will construed so as to sup- 
port .the intention, though against 
the strict grammatical construction. 
Thellusson v. Woodford^ VoL xi. 
148. 

47. Court of equity will mould a 
directory clause to the purposes of 
the testator. Countess of Lincoln v, 
Duke ofNewcastle^ Vol. xii. 234, 

So of an executory covenant, 
where intention is manifest. IhidL 

48. Where an intention appeared 
to dispose of all testator's worldly 
efifects, held that the phrase '^ what 
rems^ins to go," 8cc. gave a general 
residue^, aaa therefore comprised 
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personal estate given upon too re- 
mote a contingency. Crooke v. De 
VandeSy Vol. xi. 330. 

Such residue jEriven to two, held a 
joint interest. Ibid. 

49. When words are by their im- 
port prima fade equivalent to pass 
future interests in personal estate, 
that construction ought to prevail, 
unless a sound interpretation of the 
context calls for another construc- 
tion. James v. Deane, Vol. xi. 
389. 

Executor to a tenant by suffer- 
ance or at will, dealing with oppor- 
tunities, and obtaining a larger in- 
terest, is a trustee for the residuary 
legatee. Ibid, 

50. In trying the meaning of 
phrases in a will, you may look at 
all the circumstances in which the 
Court might have been called upon 
to determine the meaning of the 
same phrases applied to a different 
state of circumstances. Earl <f 
Radnor v. Shafto, Vol. xi. 457. 

51. If the meaning of a will be 
ascertained, reasoning from sop- 
posed cases will not induce the 
Court to make a different construc- 
tion, but can only lead to a con- 
clusion that the testator did not see 
all the consequences ; but the ab- 
surdities, improbabilities, and in- 
consistencies, which may arise out 
of cases falling within one construc- 
tion or another, are attended to, 
with a view of ascertaining. Leigh 
V. Leigh f Vol, xv. 103. 

52. Bequest of leaseholds for 
years, determinable upon lives, for 
life, with remainder over, for all the 
residue of the term and interest the 
testator shall have to come therein 
at his decease : the term expired in 
the life of the testator, who con- 
tinued to hold, and paid, half a 
yearns rent before his death as te- 
nant by the year. Upon the gene- 
xal words, nufestraiaad^ .compiiuog 
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the interest from year to year, and 
the intention upon the whole will, a 
subsequent lease, obtained by the 
executrix, the widow and tenant 
for life under the will, was held 
subject to the uses of the will, as 
the residue of the term at his death> 
however short, would have been. 
James v. Dean^ Vol. xv. 236. 

•53. Rule of construction, upon 
the effect of general words in a will, 
as applying to rents and profits, 
undisposed of, reversions, 8cc. to 
consider as intended what falls 
within the usual sense ; unless de- 
claration plain to the contrary. 
Church V. Mundjfy Vol. xv. 406. 

54. The word '* effects'* in a will 
equivalent to ** property" or" worldly 
substance." Bengough v. Walker^ 
Vol. XV. 507. 

BS. Express bequest, or power, 
not controlled by the reason as- 
signed; which, though it may aid 
the construction of doubtful, can- 
not warrant the rejection of clear, 
words. XJole v. Wade, Vol. xvi. 

5Q. Residuary bequest to A. "in 
case she should have legitimate 
children ; in failure of which" to go 
over: A. having onl}'. one child 
born alive, who died before her, en- 
titled absolutely. Wall v. Tomlin^ 
«on. Vol. XVI. 413. 

57. Construction of a will : giving 
to the testator'^s daughter, by the 
description of heir under his will, 
the legacy of a legatee who died 
during the testator's life, by way of 
special substitution ; not merely by 
lapse to her as the residuary legatee. 
JRose V. Rose, Vol. xvii. 347. 

58. Effect of the word " estate" 
in a will, as importing the absolute 
property. Nichols v. Btdcher, Vol. 
xviii. 195. 

59. Term for 99 years in a will 
riestrained ta a life by implication 
frojm a subsequent limitation,. not 
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after 'the end of the term, but after 
the failure of that life. , Wykham v. 
Wykhxim^ Vol. xviii. 421* 

60. Of two inconsistent limita** 
tions in a will the latter prevails. 
Ibid, 

61. Will not to be construed by 
something dehors^ as by the state of 
the property, where no latent ambi- 
guity. Page V. LeapingweU, Vok 

XVIII. 466. 

62. Different construction of the 
word " surplus" from that which it 
commonly bears^ inferred from the 
expression of the will. Ibid, 

63. Construction of a will de- 
vising specific parts of the estate to 
certain persons for their lives, the 
residue after the death of those per^ 
sons to others, souiie of whom were 
the heirs at. law, that the words 
" after the death,'* &c. meant only 
subject to the life estates ; repelling 
the implication of an estate for life 
in the residue, if it could arise; and 
whether it could, where some of the 
devisees were not heirs, QucBre. Dyer 
V. Dyer, Vol. xix* 612. 

64. More scope given to the in- 
tention in wills than in deeds. Sid^ 
neyy. Shelley y Vol. xix. 359* 

65. Distinction upon effect of 
testator's declarations of intention, 
though conformable to what he 
afterwards does, whether he was or 
not then capable of conversing on 
the subject. Bootle v. Blundell,V oL 

XIX. 507. 

66. Rules for construction of 
wills : the intention, if possible, to 
be collected from the words, not 
from the circumstances dehors; upon 
general principles and established 
rules, not by conjecture ; and with- 
out inquiring, whether the personal 
estate is sufficient for the debts* 
Ibid. 521. 

67* Of two repugnant intentions 
in a will, the most convenient exe* 
cated } aa where all children are itt» 
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tended to take^ and also the first 
attaining twenty-one to have its 
share. The latter intention prevails ; 
though necessarily excluding sub- 
sequent children. Defflis v. Gold' 
schmidty Vol. xix. 570. 

68. Under a disposition of per- 
sonal property by words, used in 
devising real estate, those inappli- 
cable are omitted. Brawncker v. -Ba- 
^o^, Vol. XIX. 581. 

69. Every part of a will co-tem- 
poraneous by the execution. Lang- 
ham V. Sandford, Vol. xix. 647. 

70. Words transposed to make 
sense of a will, otherwise insensible, 
and to make tl^em take some effect 
rather than be totally void, not 
where plain and sensible; much 
less to let in different devisees and 
legatees. Chambers v. Brailsford, 
Vol. xix. 653. 

71- Natural construction of words 
in a will adopted, unless there is 
such an impossibility of so con- 
struing the will as to authorise their 
rejection, or such uncertainty, that 
no effect can be given to them. 
Ibid. 654. 

72. Words in a will not to be re- 
jected, unless they cannot by any 
possibility have a rational construc- 
tion. Ibid. 

73. Effect to be given to a will, 
if a meaning can be found. Tib- 
bits V. TibbitSf Vol. xix. 664. 

[C] Revocation. — Cancelling. 

1. The rules as to revocations of 
wills are the same in law and equity. 
Brydges v. Duke qfChandos, Vol. n. 

417. 

2. Articles to settle estates of the 
husband subject certain uses and 
trusts on the first and other sons in 
tail male, remainder to the husband 
in fee ; the husband confirming the 
articles, devised the same estates in 
case be should die without issue 
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male, or oh failure of isiue male iri 
the life of his wife; and by a sub- 
sequent settlement in performance 
of the articles, convey^ to trustees 
and their heirs after certain uses 
and trusts, to the use of the first 
and other sons in tail male, remain- 
der to himself in fee : the whole fee 
being conveyed, and some of the 
purposes being inconsistent . with 
the will and articles, held that the 
will was revoked as to the settled 
estates. Hamilton v. Uoydj Vol. ii; 
427. 

3. If lands devised are conveyed 
for a partial purpose only, as a 
mortgage, or payment of debts, it 
is a revocation pro tanto only. 
Ibid. 

4. The rule that, after purchased, 
lands do not pass by a devise, does 
not arise from the word " having" 
in the statute of wills; but from 
the difference between the iloman 
testament, or wills of personal, and 
a devise by the law of England, 
which is an appointment of the 
person to take the specific estate in 
nature of a conveyance, though 
fluctuating till death. Ibid. 

5. Partition is no revocation of a 
devise; otherwise if the object ex- 
tends farther, even merely to a 
power of appointment. Ibid. 429. 

6. A legal estate, taken after a 
devise of the equitable, is no re- 
vocation. Ibid. 

7» A recovery suffered after a 
will, though no intention to revoke, 
is a revocation. A covenant may 
be a revocation. Ibid. 430.' 

8. By marriage articles the hus- 
band covenanted to convey to the 
use of himself for life; remainder 
in trust to secure an annuity to his 
wife for life in bar of dower; re- 
mainder to trustees for years to 
raise portions; remainder to the 
sons and daughters successively in 
tail; remainder ta his own right 
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heirs: afterwards he devised upon 
condition that he should leave no 
issue; and after the will he, in pur- 
suance of the articles, conveyed to 
trustees and their heirs to the uses 
and trusts of the articles : the will 
is not revoked. Williams v. Owens^ 
Vol. II. 595. 

9. The rules as to revocation ap- 
plied to legal estates are in equity 
applied to equitable estates. Mort- 

fjage in fee is a total revocation at 
aw, but in equity only pro tanto. 
Ibid. 598. 

10. Recovery by tenant in tail 
with reversion in fee is a revocation 
at law ; so in equity, if an equitable 
estate. Ibid. 599. 

-11. Where a devised estate is 
differently noodified, there is a re- 
vocation ; otherwise where the tes- 
tator remains with the same estate 
and interest, and subject to the 
same means of disposition, though 
changed as to the legal or equitable 
quality. Ibid. 

12. Conveyance in fee for pay- 
ment of debts is. no revocation. 
Und. 600. 

IS. Fine for the mere purpose of 
a partition is no revocation even at 
law. Ibid. 

14. Articles to sell a devised 
estate are a revocation in equity, 
but not at law. Ibid. 60 1 . 

15. Testator devised all his real es- 
tate to his sister for life; remainder to 
lier children as she should appoint; 
for want of appointment, to all her 
.children and their heirs as tenants 
in common. His sister having two 
slaughters, by a codicil, declared to 
•be a codicil to his will not then at 
hand, he gave one of them an an- 
nuity: and directing his annuities 
to be paid out of his 3 per cent. 
stock, he charged them on his real 
estate in case of a deficiency : and 
^directing the residue of his personal 
estate to be invested in freehold 
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lands and hereditaments, he recom- 
mended to his sister to settle and 
convey, or join with her husband 
in settling or conveying, all his 
estates and property, which she 
might derive from him after his 
decease, to the use of her two 
daughters for life, in such parts, 
shares, and proportions, as she 
should approve, with remainder to 
their respective issue, and cross re- 
mainders and the usual powers and 
clauses in strict settlement. The tes- 
tator^s sister died in his life; and her 
two daughters were his co-heiresscs. 
Some real estates were purchased 
between the executions of the will 
and codicil. As to the real estate 
the will is not revoked, but is re- 
published by the codicil; and the 
two nieces are entitled to the real 
estates, and to those directed to be 
purchased, as tenants in common in 
fee. Meggison v. Moore, Vol. 11. 
630. 

16. Devise by tenant in fee, in 
case he should die without leaving 
any issue living at his decease^ and 
subject to such jointure or jointures 
as he might make upon the woman 
he might marry: by lease and re- 
lease previous to the marriage of 
the devisor, the devised estates were 
conveyed to trustees and their heirs 
as to part, subj:ect to certain trusts 
to the use of the devisor and his 
heirs till the marriage; and after- 
wards, subject to other trusts, to the 
use of him for life; remainder to 
trustees to preserve, &c. ; remain-^ 
der, subject to farther trusts^ to the 
use of the first and other sons of the 
marriage in tail male; remainder to 
the devisor in fee; and as to the 
other part, to the use of the. devisor 
till the marriage; and afterwards, 
subject to a jointure to the intended 
wife, to the use of the devisor in 
fee: by an article executed pre- 
viously to the .will, in contemplation 
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of the said marriage, proyisions 
were made as the basis of a settle- 
ment of the same nature, but in 
certain respects different from that, 
which was executed : the will is re- 
voked as to the whole estate both 
in law and equity: a settlement 
having been made previously to the 
marriage, the articles were laid out 
of the case ; and parol evidence of 
an intention not to revoke was re- 
jected. Cave V. Holfordy Vol. iii. 
650. 

\7. Revocation of a will by a 
conveyance never completed. Ibid. 
653. 

18. Lease for years or life is a 
revocation of a will pro tanto only. 
Ibid. 

19. Mortgages ia fee and con- 
veyances in fee for payment of 
debts revoke a will pro tanto only 
in equity. Ibid. 654. 

20. If testator makes a feoffment 
after the will to the use of himself 
in fee, or suffers a recovery, it is a 
revocation. Ibid. 664. 

21. By a mortgage in fee of a 
devised estate, or a conveyance in 
fee for payment of debts, the will is 
revoked pro tanto only. Earl Tem- 
ple V. Duchess of Chandos, Vol. iii. 
685. 

22. Mutual wills by two unmar- 
ried sisters under 21 : the marriage 
of one dues not revoke the will of 
the other. Hinckley v. Simmons^ Vol. 
IV. 160. 

23. Quaere i Whether by the birth 
of more children subsequent to the 
date of the vvill, and after the death 
of the testator's wife, his second mar- 
riage, but no children by that, the 
will is revoked ? Gibbons v* Catmty 
Vol. IV. 840. 

. 24. A subsequent marriage and 
birth of a child revoke a will. 
Quare, As to the propriety of ad- 
mitting evidence against the pre- 
sumption. Ibid^ 848. 
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25. Devise of real estates to triis- 
tees and their heirs, upon trust to 
convey upon certain trusts; and 
subject thereto, to several natuial 
sons successively in strict settle* 
ment. The testator also gave the 
residue of his personal estate upon 
trust to be laid out in. land, to be 
settled to the same uses, &c.. A 
codicil revoking so much of the 
will as xlirected the settlement of 
his said estate upon hrs sons, and 
varying the order of the limitations, 
was considered as confined to. that 
object, operating by way of substi- 
tution only, not as a revocation of 
the dievise; and therefore extending 
to the estates to be purchased with 
the personal estate. Lord Carring' 
ton V. Payne, Vol. v. 404?. 

£6. A testator by codicil revoked 
the legacy of 5til. bequeathed to 
his ftisten The dniy legacy given 
to her was 1002. given by the will: 
as to |the effect of the codicil, Qtutre. 
Ibid. ... 

27* Devise of real estate with 
the residue of the personal estate 
upon long limitations in strict seir 
tlement, including persons unborn; 
a subsequent direction, that none 
of the devisees shall take or come 
into possession before the age of 
25, was held confined to the actual 
possession, and not .to operate by 
way of revocation; and therefore 
upon the death of the first tenant 
for life under 25 the accumulation 
belonged his personal representa- 
tive. Montgomerie v. Woodiey^ Vol. 
V. 522. 

28. A devise is not revoked by a 
mortgage in fee to the devisee. 
Baxter v. Dyer, Vol. v. 656. 

29. Devise revoked by a contract 
for sale. Ibid. 654. 

30. Whether a will was revoked 
by marriage and the birth of a child 
under particular circumstances^ 
Qfuere. Ibid. 663. 



WILL. 

31. Devise of fee-farm rents re- 
voked in equity as well as at law by 
a subsequent conveyance to a trustee, 
operating an alteration of the estate 
beyond the mere purpose of securing 
a mortgage: but on account of the 
laches of the plaintiffs^ the heirs at 
law, the Master of the Rolls would 
not assist them further than by re- 
taining the bill ; with liberty to bring 
such action or suit as they may be 
advised ; to give an opportunity of 
taking the opinion of a court of law 
upon the question^ whether there is 
a revocation at law ; or, whether a 
court of law will presume republi- 
cation from the long possession, 
leaving open the question, whether 
the plaintiffs are entitled to any ac- 
count, or how far back. Harmood 
V. Oglander, Vol. vi. 199. 

32. Wherever the whole legal 
estate is conve}^ed, whether for a 
partial or general purpose, with the 
single exception of the case of par- 
tition, a court of law has nothing to 
do with the purpose ; but is to see, 
whether the interest remains the 
6ame in the devisor as at the date of 
the will: if not, whether the purpose 
is partial or general, by way of 
charge, or not, it is a revocation at 
law. Ibid. 218. 

33. The question in a court of 
law as to the revocation of a will is 
only, whether the legal devise is re- 
voked by the deed. All other ques- 
tions as to the partial purpose, &c. 
are merely equitable questions. The 
case of a partition is anomalous. 
Ibid. 219. 

34. Where the deed, clearly re- 
voking the will at law, is only for 
the partial purpose of introducing 
a particular charge or incumbrance, 
and does not anect the interest of 
the testator beyond that purpose, it 
is only a partial revocation in equity ; 
and though, after that purpose is 
answered, the use is declared for the 
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testator and his heirs, a court of 
equity will hold the party a trustee 
for the devisees ; so upon a devise 
of an equitable estate, and a subse- 
quent conveyance of the legal estate 
to the devisor and his heirs. Ibid, 

35. Devise not revoked in equity 
by a mortgage in fee for payment 
of debts ; though after the debts are 
paid the devisor takes a conveyance 
to him and his heirs. Ibid. 22 K 

36. Any alteration of the estate, 
or a new estate taken, is at law a re- 
vocation, whether for a partial or 
general purpose ; to which a court 
of law cannot advert; neither ought 
they to take any notice of articles 
or covenants, charging the estate in 
equity; but only to say upon the 
will and the subsequent deed,, whe- 
ther the old estate is changed, and 
a new estate acquired. Ibid. 222. 

37. Equity never controls the law 
upon revocation, except, where the 
beneficial interest, being distinct 
from the legal estate, is devised, and 
the devisor afterwards takes the legal 
estate without any new modification 
or alteration : 2aly, Where having 
the complete legal and beneficial 
estate at the date of the will he de- 
vests himself of the legal estate ; but 
remains owner of the equitable in- 
terest ; as in the case of a mortgage 
or conveyance for payment of debts. 
Jbid. 223. 

38. Settlement of leasehold estates 
not revoked by a subsequent assign- 
ment by the trustee to the settler, 
entitled for life or by the will of the 
latter: no intention to revoke ap- 
pearing-; and the terms of a power 
of revocation not being complied 
with. Ellison Y. Ellison, Vol. vi. 
636. 

.39. A second marriage and the 
birth'Of children, the wife and chil- 
dren provided for by settlement, and 
there being children by the former 
marriage, a case of exception from 
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the rule, that marriage and the birth 
of a child revoke a will. Ex parte 
Earl qflkhestery Vol. vii. 348. 
' 40. An act inconsistent with the 
will, though by some accident, in- 
dependent of the will, it fails of 
eflPect, is a revocation ; as a covenant 
to make a feoffment and letter of 
attorney to make livery; but no 
livery made. Ibid, 370. 

41. Parol revocation of will before 
the statute of frauds. Ibid, S71* 
- 42. Previously to the statute of 
frauds and that as to guardianship 
any declaration, from which an in- 
tention to revoke could be collected 
was suiScient. Ibid^ 

43. Disposition by will, so as- to 
have legal effect, and afterwards 
another, by which the former would 
be revoked, but the other substi- 
tuted ; and it is evident, the testator 
did not intend revocation for any 
other purpose than to give it effect: 
if the second instrument cannot 
have the effect of disposition, it shall 
not be a revocation. Ibid, 372. 

44. Where the act is valid for the 
whole purpose, but by disability of 
the person to take, or some matter 
dehors or subsequent to the will it is 
ineffectual, it is a revocation. Ibid. 
373. 

' 45. A will may be revoked by an 
instrument; not attested as would 
be required to give it effect. Any 
disposition, that would by the in- 
strument have completely put an end 
to that will, shall have that effect, 
though the instrument becomes in- 
effectual by any accident or cir- 
cumstance dehors the will. Ibid. 
374. 

46. The rule of the civil law re- 
quired the same solemnity to annul 
an instrument, that was necessary 
to' its completion: relaxed by Jus- 
tinian in certain cases as to the re- 
vocation of a will. The rule never 
adopted in its full extent in this 
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country. Parol revocation of a will 
jS:ood before the statute of frauds. 
Parol revocation of agreements. 
Different solemnities by t£iat statute 
for the framing and the revocation 
of wills. Ibid. 376, 377. 

47* Ground of the cases of feoff- 
ment without livery and bargain and 
sale without enrolment as to the re- 
vocation of a will. Ibid. 378. 

48. A perfect and complete will, 
inconsistent with the formter, is a 
revocation, though the devisee may 
never derive benefit from it: other- 
wise, if defectively executed and in- 
capable as a will. Ibid. 379* 

49. An express revocation, if only 
subservient to another purpose, for 
which it is*incompetent, shall not re. 
voke. Ibid. 

50. Rule of the civil law : *' Tunc 
prim testamentum rumpiiur^ cumpos- 
terius perfectum est^ Ibid. 38Q. 

51. The effect of revocation in 
equity produced by an agreeineot 
for partition, in such a manner as to 
deprive the testatrix in equity of 
any interest in the estate aevised; 
and the devisee disappointed has no 
right to compensation from the heir. 
The agreement good to this effect, 
though it cannot be precisely exe- 
cuted; admitting compensation: 
Whether, if abandoned, the will is 
set up again, Quare. KndbfS v. 
Jlcocky Vol. VII. 55^. 

52. Mere partition, whether by 
compulsion or agreement, is not a 
revocation of a will : but the slightest 
addition, as a power of appointment 
prior to the limitation of the uses, is 
sufficient. Ibid. 564. 

53. Codicil reciting a specific and 
limited purpose revokes the whole 
devise, declaring the trusts again, 
with the proposed alteration, and 
confirms the will in every particular 
not thereby altered oir revoked. The 
omission of one trust, though pro- 
bably against the intention, caoQot 
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be supplied. Holder v. HofweU, Vol. 
vni. 97. 

54. Upon an appeal from the de- 
cree at tne Rolls, the Lord Chan- 
cellor was of opinion, that the devise 
was revoked in equity as well as at 
law ; and that the fee-farm rents, by 
the effect of the revocation descend- 
ing to the heir, were not applicable 
to the dehts before the other real 
estates devised, with the exception 
of a part, upon a special trust for 
that purpose by sale; but, that the 
decree deciding that the parties 
ought to go to law, ought to have 
directed the specific proceeding. 
The title, however, not appearing 
correctly upon the pleadings, in- 
quiries were directed. Harmood v. 
Oglander^ Vol. viii. 106. 

55. No instance of a revocation 
of a will at law being held not a re- 
vocation in equity, where the par- 
tial^ particular purpose was not for 
charges or incumbrances, or to pay 
debts. Ibid. 126. 

5Q, Revocation of a devise by an 
exchange; though the land after 
the death of the oevisor was restored 
to his heir, under an arrangement in 
consequence of a defect discovered 
in the title of the other party to the 
exchange. Attorney General v. 
Vigor J Vol. VIII. 256. 

57. The ground, upon which a 
partition does not revoke a de- 
vise. If the object is to do any 
thing beyond mere partition, it is a 
revocation. Ihid* 28 1 . 

58. Disseisin and remitter by 
entry no revocation. Vol. viii. 282. 

. 59. Devise of estate for life with 
a power to dispose by will, does 
not pass the absolute interest. Meid 
V. Shergoldy Vol. x. 370. 

60. Where tenant for life, with 
power to dispose by will, obtained 
the legal estate and executed the 
power by will, but afterwards sold 
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her Interest in consideration of an 
annuity, and surrendered to the use 
of the purchaser; held, that such 
surrender was a revocation of the 
will, and that not being au execution 
of the power within the intent, the 
purchaser became only a trustee for 
the person who would have taken if 
such will had never been made. 
Ibid. 

61. The Court has no authority 
to declare what is and what is not a 
man's will. Peniberton v. Pemberton, 
Vol. xiii. 297. 

Where both the instruments du- 
plicates of a will were with the 
testator, and he cancelled only one, 
having previously altered it; pre- 
sumption is weaker that he intended 
to cancel both. Ibid. 310. 

62. Residuary bequest cancelled 
by striking through with a pencil 
all the disposing- part, leaving only 
the general description, with notes 
in pencil in the margin, indicating 
alteration, and a different disposi- 
tion of certain articles ; a resulting 
trust for the next of kin. Mence y. 
Mence, Vol. xviii. 348. 

63. A devise of real estate is not 
revoked by bankruptcy : the bank- 
rupt laws take the property out of 
the bankrupt only for the purpose 
of paying nis creditors, and they 
being satisfied, the assignees are 
mere trustees for him, and may be 
called upon to convey to him. 
Charman v. CharmaUf Vol. xiv. 580. 

64. A'residuary bequest in general 
terms. 

Revocation by a codicil as to 
" plate, linen, household goods, and 
otner effects (money excepted).'' 

The exception prevents the re- 
strained construction, in general, of 
the words " other effects :" viz. ejus- 
dem generis : stock therefore, which 
does not pass under the word " mo- 
ney," was included; with leasehold 

C v/ 
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and all personal, except money and I terest), to be disposed of as she 



bank notes. Hothdm v. Sutton^ Vol. 

XV. 319. 

65. Devise revoked by a con- 
veyance of trustees and their heirs 
to secure a jointure, and, subject to 
a term for that purpose, to the de- 
visor, and his heirs, with a covenant 
to surrender copyhold estates to the 
same uses. Vawser v. Jeffrey^ Vol. 

XVI. 519. 

66. Mortgage in fee after a de- 
vise, a revocation pro tanto only. 
Tucker v. Tkwrstan^ Vol. xvii. 134. 
• 67- Revocation of devise by a 
contract for sale, though rescinded 
after the devisor's death. Bennett v. 
Earl of TankeroiHe^ Vol. xix. 170. 

68. A binding and valid contract 
for the sale of lands devised is in 
equity as much a revocation as a 
conveyance would be at law. Ibid* 
178. 

69. Whether the abandonment of 
a contract for sale of devised estates 
in the devisor's life would set up the 
will again without republication, 
QiKjere. Ibid, 179- 

70. Trust by will to permit testa- 
tor^s wife to receive interest and 
rents for life, for the maintenance of 
herself and children, and in case of 
her marriage that the interest, &c. 
shall not be paid to her any longer, 
but be applied by his executors and 
trustees (she being an executrix 
with them) for maintenance of the 
children, revoked on her marriage ; 
and not restored by a general resi- 
duary disposition to her. Duncan v* 
Duncan^ Vol. xix. 396. 

{D.] VS^HAT SHALL PASS. 

1. Bequest to wife of lease of 
testator's house, furniture, &c. theti 
for life interest of all his monies, 
then half of debts due to him at the 
time of his death (one excepted, of 
which the debtor to pay her the in- 



thought fit ; in case interest of mo- 
nies insufficient for her tnaintenance, 
executors to allow part of the prin- 
cipal out of debts (except the one 
excepted) ; after her death interest of 
all monies remaining to his sister, 
after her death all sums remaining 
to her daughter for ever; if they 
die before his wife, one half of all 
sums remaining to be disposed of as 
his wife should think fit, other half 
to A. Upon bill by testator's niece 
against executors, of the wife, iiiece 
held entitled to all beyond the debts, 
and a moiety of all debts, except 
the one excepted, the other moiety 
to wife^s executory, who being also 
executors of testator, were decreed 
to take out of wife's share a isum ad- 
vanced under their power. CMet 
V. Lawrence^ Vol. i. 266. 

2. Testatrix directed all hfer estate 
to be turned into cash ; if amounting 
to 20,000/. to go thus ; if less, in 
similar proportions ; then subject \o 
some legacies, debts, &c» the residue 
of her estate in sixteenths, two to her 
mother for life, the rest to diflFerent 
persons absolutely ; she then made 
thi^ee residuary legatees : the shares 
given are only of the 20,000/. sub- 
ject to the charges ; all beyond goes 
to the residuary legatees. Gfh?f»v. 
Scott^ Vol. I. 282. 

3. Plate excepted from bequest 
of personal to wife, after her decease 
over, and recited to be hereinafter 
given to daughter, but not farther 
noticed, held undisposed of. Frede- 
rick V. Hally Vd. I. S96. 

4. Devise of freehold and copy- 
hold, surrender^ to. the use of the 
will, to trustees and the survivor and 
his heirs, in trust to pay debts and 
legacie-s an annuity to the testato't's 
son, and for other purposes; then oft 
the marriage or attaining twenty- 
one of his grand-daughter, .to con- 
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vey to her for Jife; remainder to 
trustees, &c. remainder to her first 
and other sons in tail male; re- 
mainder to her daughters in tail ge- 
neral ; remainder to such persons, 
for such estates, and subject to such 
charges and conditions, as he should 
by any deed or instrument, with two 
or more witnesses, appoint. The 
next day by deed poll with two wit- 
nesses reciting his will, and that he 
had reserved a power of disposing 
of his estate fartner, he directed his 
trustees immediately after the death 
of his grand-daughter and failure of 
her issue to convey all his real to 
the first and other sons of his son in 
tail male, then to his daughters in 
tail general) then to the right heirs 
of the survivor of his trustees, his 
heirs and assigns for ever. No con- 
veyance was made. The grand- 
daughter died without issue: then 
the son died without issue, leaving 
one trustee surviving. Under the 
will alone the trustees have a mere 
legal estate; and all the equitable 
interest beyond the express disposi- 
tions would result to the son as heir: 
but the deed was considered as a 
codicil sufficiently executed to pass 
copyhold, but not freehold. The 
last limitation is a contingent re- 
mainder to the heir of the surviving 
trustee ; and a conveyance was di- 
rected, with an insertion of trustees 
to support that remainder as to the 
<5opynold ; the rents and profits of 
the copyhold during the life of the 
trustee, and all the freehold, to e:o to 
the heir of the testator. Habergham 
V. Vincent^ Vol. ii. 204. 

5. A rent is a tenement, and 
therefore cannot pass by will with- 
out three witnesses, if out of free- 
liold; the word ** tenement" being 
in the statute of frauds. Ibid, £32. 

3. A deed and a will cannot unite. 
Ibid. 235. 

6. Testator devised all his manors^ 
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messuages, lands, tenements, tithes, 
and hereditaments, and all his real 
estate whatsoever, " except what is 
hereinafter mentioned and devised," 
to the use of all his children suc- 
cessively in strict settlement; and 
gave two of them annuities, which 
he charged upon a rectory held by 
him under a lease for lives, which he 
directed to be renewed, if those two 
children or either should be living 
at his death, and that their lives or 
that of the survivor should be in- 
serted in the new lease, and the fine 
paid out of his personal. He gave 
part of his personal speclficall}% and 
directed the residue to belaid out in 
land to be settled to the same uses 
as his real : but afterwards by a 
testamentary paper unattested he 
disposed of his personal otherwise : 
the heir contracted to sell the lease 
of the rectory ; and upon a case 
directed to the court of King's 
Bench on his bill for specific per- 
formance, the certificate was, that 
the lease did not pass by the will, 
but devolved on the heir as special 
occupant : but the Lord Chancellor 
considered that title too doubtful to 
be forced on a purchaser. Sheffield 
V. Lord Mulgrave^ Vol. ii. 526. 

7. Three annuities for a term of 
yeirs bequeathed in trust for three 
children, A. B. and C respectively 
for life; in case of the death of 
either, leaving any child or children, 
his or her annuity to be equally di- 
vided between such child or chil- 
dren share and share alike; in casfe 
of the death of either without issue, 
his or her annuity to go to the sur- 
vivors or survivor of them equally 
share and share alike; with a limita- 
tion over in case of the deaths of all 
without issue as aforesaid: A, died 
without issue ; AJs annuity went to 
B. and C subject to the contingent 
limitation over, and upon JB.'s death 
leaving children, belongs in moieties 
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absolutely to his administrator and 
C. Vandergucht v. Blake, Vol. ii. 

531. 

8. Testator devised freehold estate 
to his brother and his wife for their 
lives ; remainder to A. his nephew, 
and the heirs male of his body ; and 
for default of such issue to JB. in the 
same tnanner; remainder over: he 
gave so much of the same estate as 
was leasehold, to his brother and his 
wife for so many years of the term 
as they or the survivor should live, 
and directed, that after the decease 
of the survivor the leasehold pre- 
mises should from time to time be 
held and enjoyed and belong to the 
several persons in succession, who 
should for the time being be entitled 
to the freehold, so far as the rules 
of law would admit, and gave the 
same direction as to the furniture 
of the mansion-house. By codicil 
reciting, that he liad devised the 
freehold part after failure of issue 
male of A. to J3. in tail male, &c. 
he revoked those limitations, and 
after failure oF issue male of A. de- 
vised to others, and repeated the 
disposition he had mttde of the 
leasehold and furniture: A. takes 
the leasehold absolutely. Fordyce 
V. Ford, Vol. II. 536. 

9. Devise to the heir at law and 
bis issue male in strict settlement; 
remainder in trust to be sold, and 
the money to be distributed among 
certain persons or the survivors or 
survivor of them, and that the share 
of one should previous to her mar- 
riage be settled upon her for life, 
and after her death upon her issue, 
in default of issue upon her right 
heirs : the produce of the sale is to 
be considered as personal, and vests 
in the survivors at the death of the 
tenant for life without issue male. 
A settlement in trust for the hus- 
band for life, then for the wife for 
life, then for the children, as they 
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should appoint, in default of ap- 
pointment^ equally ; if no children, 
according to their joint appoint- 
ment ; in default thereof, to the hus- 
band, his executors, &c. is a suf- 
ficient execution of the direction in 
the will. Brogrcpoe v. Winder, VoL 

II. 634. 

10. Devise in fee and bequest oF 
personal estate to A. and in case of 
nis death under twenty-one without 
leaving issue, to B. ; codicil affirm- 
ing the will in all respects, except 
by directing that A. shall not be en- 
titled till twenty-five without issue, 
B. has no title. ScoU v. Chamber" 
laine. Vol. iii. dO£. 491. 

1 1. Testatrix by codicil gave to 
A. the legacy given by her will to 
the children n^f JB. *' as I know not 
whether any of them are alive, and 
if they are well provided for,** though 
they are living, B. is entitled ; the 
construction being, that if they are 
living they are well provided for. 
Attomey-General v. Ward, Vol. in. 

327. 

12. The legal estate in mortgaged 
premises did not pass by a general 
residuary devise by the mortgagee. 
Duke (^ Leeds v. munday, Wq\. in. 
348. 

13. Leasehold property bequeath- 
ed in remainder in trust for a child 
in ventre^ if a son^ for life ; and after 
his decease, for such of his issue 
male as should be his heir at law at 
his death ; if no such then living, 
for such persons as should then be 
the legal representatives of the tes- 
tator : a son being born and dying 
without issue, the Jimitatioa over was 
established in favour of the next of 
kin according to the statute at the 
time of distribution. Lorig v. Black" 
all. Vol. in. 486. 

14. Bequest by implication. 
Wainewright v. Wainewright, Vol. 

III. 558. 

15. Money bequeathed to be laid 
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niat in land to be settled upon the 
testator's nephew A. for life; re- 
mainder to the wife of A. for life ; 
with remainders in tail to the sons 
and daughters of A. by such wife : 
A. was not married till after the 
death of the testator: held to extend 
to a second wife. Peppin v. Btckford, 
Vol. in. 570. 

IG. Money bequeathed to A. to 
remain at interest or to be by him 
laid out in real estates, to go with 
other estates devised. A, being te- 
nant in tail of the real estate^ and 
being entitled under an assignment 
of. the money from the reversioner, 
subject to contingent limitations, 
disposed of the money by will : the 
Court inclined in favour of the dis- 
position upon the ground, that A. 
might have called for the money as 
absolute owner: but it was esta- 
blished upon the option to continue 
it personal estate. Amler v. Anders 
Vol. III. 583. 

17. 10,00(tf. provided by settle- 
ment for one daughter or younger 
•son; 15,000/* if more: there being 
but one daughter, the father by a 
will under a power reserved to him 
appoints tlie time of payment and 
the application of the interest of the 
15,000/. provided for her by settle- 
ment, and gives her the farther sum 
of 5000/. : she was held entitled to 
20,000/. Phipps V. Lord Mulgrave^ 
Vol. III. 613. 

18. Bequest of personal estate 
after a contingent limitation in tail, 
which did not take effect, esta- 
blished. Ibid. 

19. The Chancellor and Master 
of the Rolls inclined to think, the 
legal estate in mortgaged premises 
passed by a general resiiduary devise 
by mortgagee to A. (also his exe 
cutor) his heirs, executors, &c. for 
ever. on the side or his mother. A* 
being nineteen, Chancellor would 
«nt order him to join in the convey- 
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ance under 7 Anne, c. 19. but or- 
dered the money to be paid into the 
Bank ex parte tl>e infant ; and said, 
when he should come of age, it 
would be very reasonable, that he 
should join. Ex parte Sergison^ Vol. 

IV. 147. 

20. Testator gave to his wife the 
third part of all his property, that 
should become due to him alter his 
decease : then after giving some le- 
gacies he gave all the residue of his 
estate in general words, subject to 
the payment of all his debtsj funeral 
expenses, and legacies, upon trust 
to collect the same residuary estate 
and pay the same to certain persons. 
The wife is entitled to a third of the 
personal estate, subject to the debts, 
but not to the legacies. jlS£ed v. 
Addingtofiy Vol. iv. 575. 

21. Testator by a will unattested, 
after giving, among others, charita- 
ble legacies, to be distributed by his 
executor or executors, gave "the re- 
mainder and residue of his estate, if 
any, and effects of what nature soever 
and wheresoever, which he should 
be seised on, possessed of, &c., 
next of kin or heir at law whom 
I appoint my executor^ after debts, 
&c. paid. He left one^brother, and 
by deceased brothers a niece and se- 
veral nephews, one of whom was 
heir at law. Distribution decreed 
according to the statute. Lowndes 

V. Stone^ Vol. iv. 649. 

22. Lands originally held under 
old mortgages passed by a general 
devise: though no release of the 
equity of redemption appeared. 25i^ 
Attorney-General v. Bowyer, Vol. v. 
300. 

23. Where testator only proposed 
by his will an oflFer of certaifi estates 
to A. or whoever should after his 
(testator's) decease be entitled to 
certain other settled estates, and A. 
did no act in his life signifying he 
would do any tbiag, held that the 
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iaterest in such pre-emption did not 
descend to his real representative. 
Marl of Radnor v. Shq/io^ Vol. xi. 
448. 

24. Upon a devise of all waggon 
ways, implements, Sec. used in his 
collieries in trust to be held and en- 
joyed with the collieries, h^ld to 
pass, though of the nature of per- 
sonal estate : affirming the decree of 
Lord Rosslyn, not as being satisfied 
wit^ the principle, but from not 
being able to make one more satis- 
factory. Stuart y. Marquis of Bute, 
Vol. XI. 657. 

25. Under a bequest of my house 
and all that is in it at my death, 
cash will pass, but not note^, which 
are only evidence of title to things 
out of it. Qfuere, As to Bank notes? 
Ibid. 

26. A bequest of 200/. per annum, 
part of the monies I now have in 

Bank security," entirrfy for her own 
disposal, held to give the wife an 
absolute interest in so much stock 
as would produce 200/. per annum. 
The word " effects," connected with 
furniture, &c. restrained to articles, 
^usdem generis. Mawlings v. Jen- 
nings, Vol. XIII. 39* 

27* A renewed lease does not 
pass by a previous will, bequeathing 
the lease, or the premises held on 
lease. Gardom, ex parte, Vol. xv. 
288. 

28. Testatrix reciting, that she was 
possessed of 1 2,700/. 3 per cent, con- 
solidated Bank annuities standing 
in her name, gave and bequeathed 
the same, or so much of such Bank 
annuities as should be standing in 
her name at her death. 

At the date of her will and at her 
death she had near 15,000/. in that 
fund, besides other stock. The ex- 
cess beyond the sum mentioned did 
not pass. Hotham v. Sutton, Vol. xv. 
319. 

29. Legacy to a subscribing wit- 
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nes9 to a will, though of personal 
property only, void under the stat 
25 Geo. 2. c. 6. extending to all wills 
and codicils. Lees v. SummersgiUf 
Vol. XVII. 508. 

30. Testator ffave legacies, with 
maintenance to nis two illegitimate 
children, naming, them, by C. E 
and to all the otiier children be 
might have by her, 6000/. each, and 
after other bequests the residue 
among his said children. By co- 
dicil he directed maintenance of 
another child bom since ; also inter- 
lining his name with those of the 
other children in the first part of the 
will only. That child entitled only 
to maintenance and a share of the 
residue, not to the legacy of 600Q/. 
Arnold v. Preston, Vol. xviii. 288. 

3 1 • Devise to devisor's wife of aU 
his real and personal estates for her 
hfe, " and after her" to A. and his 
male issue: " for want of male issu^ 
after him" to B. and his male issue: 
" for his want of male issue'' to two 
others and their male issue. An ab^ 
solute interest in A. as to the per* 
sonal estate. D(/wn v. Benny, Vol. 
XIX. 545. 

32.. Bequest of personal property 
to a man and his issue an absolute 
interest; but a limitation over for 
want of issue living at his death is 
good. Ibid. 547. 

S3. The sense of the words *' die 
without issue," or " for want of 
issue," not to be departed from 
without satisfactory evidence, that 
they were not intended in that sense. 
IbicU 

[E.] Evidence to explain. 

1. Latentambiguity arises iMori 
the will; and evidence is admissible 
to explain it ; as in case of two ma-> 
nors of the same name, or an inade* 
quate description of a child : not to 
explain a patent ambiguity -upon 
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the face of the will. Perryv.Phdips, 
Vol. I. 25^. 

2. Will is ambulatory: but a 
specific bequest is fixed as much as 
a devise of land. Ibid, 260. 

3. Testator devised to all the 
children of his two sisters A. aud B. : 
A. long before the date of the will 
changed from the Jewish to the 
Roman Catholic religion^ was bap- 
tized hy a new name^ and became a 
professed nan at Genoa : bill by the 
children of C a third sister, living 
with B. at Leghorn, upon ground 
of mistake in testator, and evidence 
of intent to provide for his sisters at 
Leghorn, dismissed. Delmare v. 
BobeUo, Vol. i. 412. 

4. Latent ambiguity produced 
and dissolved by parol, but parol 
never admitted on patent ambiguity. 
IMd. 415. 

5. Bequest to the son and daugh- 
ter of one who has several sons, la- 
tent ambiguity. Ibid. 

6. Parol evidence not admissible 
to show the intention of the testator 
against the construction upon the 
face of the will. Cambridge v. Rous^ 
Vol. VIII. 22. 

7. Court permitted parol evidence 
to show that the testator did not in- 
tend a legacy to a servant to be in 
satisfaction of a debt for wages, 
though the presumption from the 
whole will was that the legacy was 
not in addition, and such evidence 
prevailed. Wallace v. Ponifret, Vol. 
XI. 542. 

8. Will never set aside without 

? ran ting the issue deoisavit vel rum, 
emberton v. Pemberton, Vol. xi. 53. 

9. Subsequent paper, though evi- 
dence of competence of a testator, 
regarded with considerable jealousy; 
as he is not permitted to prove his 
own sanity. Inference, that, if not 
then conscious of his competence at 
the previous time, he would have 
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re-executed the will. Bootle v. 
Blundell, Vol. xix. 506. 

10. Evidence of testator's declara- 
tions, previous and subsequent to bis 
will, as to his intention admitted, 
but of little weight against what 
passed at the time of making it. 
Langham v. Sanford, Vol. xix. 649- 

And see Devise, 110. IIS. — Le- 
gacy, [O.] — Mistake. 
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See Injunction, 24. 
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OF. 

And see WitL, [D.] 27. — Practice, 

1. A father coming to bastardise 
his own issue is a legal, but very sus- 
picious witness. Standen v. Edwards, 
Vol. I. 134. 

2. Son employed under, paid bv, 
and accounting to his father, may be 
a witness, but is not accountable to 
his father's principal. Cartwright v. 
Hateley^ Vol. i. 292. 

3. Witnesses ought not to dis- 
close their evidence to parties. Cooth 
V. JacTcson^ Vol. vi. 32. 

4. Bill for discovery, in aid of an 
action: demurrer by a mere witness 
allowed ; though the disco very would 
be more effectual than the examina- 
tion at law^ and notwithstanding a 
charge of interest in the defendwt ; 
as to which he may be called by the 
plaintiff, waiving the objection, and 
if called against him may be exa- 
mined upon thee voire dire. Fenton 
V, Hughesj VoL vii, 287. 

5. A party having called a wit- 
ness cannot discredit him. Ibid. 
290. 

.€• The mere interest of an auc* 
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tiotieer from his commission will 
not defeat bis evidence, as it is a 
known interest. Buckmaster v. Har- 
rcpy Vol. XIII. 474. 

7. Witness who can recover no- 
thing in the ^uit competent. Craven 
y. Ttckell, Vol. i. 61. 

8. A witness attending under a 
subpcma^ but refusing to be sworn 
on the ground of his religious prin- 
ciples , ordered to attend to be exa- 
mined or stand committed. Heiu 
negal v. Evance, Vol. xii. 201. 

9. Witness become insane, proof 
of his hand-writing allowed. Bemett 
v. Taylor f Vol. ix. 381. 

10. Commission granted to exa- 
mine witnesses in an enemy's coun- 
try. Cahill V. Shepherd^ Vol. xii. 
SS5. • 

11. In equity objection to the 
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competence of a witness from ia- 
terest not waived by cross-examina- 
tion. Moorhouse v. De Passou, Vol. 
XIX. 433. 

12. At law objection to the com- 
petence of a witness waived by pur- 
suing his cross-examination, after 
his interest appears; which formerly 
could be inquired into only on the 
voire dire: now, if interest comes 
out at any period, the evidence is 
rejected. Ibid. 434. 

13. The objection to a creditor, 
as a competent witness to sustain a 
commission of bankruptcy, cannot 
be taken by himself, to preclude his 
examination. Exparte Chamberlain, 
Vol. XIX. 481. 

14. Witness obliged to give. tes- 
timony^ though it affects bis civil 
right. Ibid. 482. 



ERRATA. 

By error of the press title EVIDENCE is misplaced, and will be found in page 16& 
Title PORTION in page 289. And tides SALES, SHORT BILLS, SIX 
CLERKS, and SEWERS are repeated at page 342. 
Page 43, line 31, for *' St. Burke," read '' St. Barbe." 
86, II, inaerf Blagden, ex parte." 

100, 12, insert ^^Eagleton v. Kingston." 

151, 21, msert ^' Sterne, ex parte}* 

159, 11, insert " Trimmer v. Bayne." 

26, iasert '' Roach y. Haynes." 
263, 10, insert '' RandaU v. WiUis." 

269, Title PEER, add ^' Irish peers entitled since the union to every privilege, 
and therdbre, not being members of parliament, to the letter missive. 
Robinson v. Lord Rokeby, Vol. viii. 601." 
291, line 20, insert " Vol. xv." 
336, 20, adid ^' So depositions. Eastkam v. Liddel, VoL zu.^^1." 
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